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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Serrice  CommiiMOii. 

^  G.  Patterson,  President,  Albany. 
B.  H.  CoopEB,  Montgomery. 
8.  P.  Gaiixard,  Mobile. 


Hugh      White,      Secretary,     Mont- 
gomery. 

ARIZONA. 
Corporation  Commission. 

D.  F.  Johnson,  Chairman,  Phoenix. 
Amos  A.  Betts,  Phoenix. 
LoBEN  Vaughn,  Phoenix. 


F.  J.  K.  McBbidb,  Secretary,  Phoenix. 

ARKANSAS. 
RailrcMMl  Comnussion. 

W.  E.  Floyd,  Chairman,  Little  Rock. 

Joe  Haroage,  Arkadelphia. 

J.  G.  Walker,  Chairman,  Newport. 


K  COLORADO. 

Public  Utilitios  CommissioB. 

Grant    E.    Haldermaw,    Chairmaii, 

State  Office  Bldg.,  Denver. 
A.  P.  Anderson,  State  Office  Bldg., 

Denver. 
Frank     P.     Lannon,     State    Office 

Bldg.,  Denver. 
Charles  B'.  Small,  SjBcy. 

CONNECTICUT. 
Public  Utilities  CommissioB. 

Richard  T.  Higgins,  Chairman,  Win- 

Bted. 
Chas.  C.  Elwill,  New  HavoL 
Joseph  W.  Alsop,  Avon. 


H.  G.  Combs,  Secretory,  little  Rock. 

CALIFORNIA. 

Railroad  Commission. 

Habley     W.     Brundioe,     President, 

Flood  Bldg.,  San  Francisco. 
IBVING    MARTIN,    Flood    Bldg.,    San 

Francisco. 
Chester  H.  Rowell,  Flood  Bldg.,  San 

Francisco. 
H.  Stanley  Benedict,  Flood  Bldg., 

San  Francisco. 


H.   G.   Mathbwson,   Secretary,   San 
Francisco. 


Henry  F.  Billings,  Secretary,  Hart* 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Colonel  Charles  Keller,  Chair- 
man, District  Bldg.,  Washington. 

CuNO  H.  Rudolph,  District  Bldg., 
Washington. 

Jas.  F.  Oyster,  District  Bldg.,  Wash- 
ington. 

Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

FLORIDA. 

Railroad  Commission. 

R.  Hudson  Bubb,  Chairma»,  Tall* 

hassee. 
A.  D.  Campbell,  Tallahassee. 
A.  S.  Wells,  Tallahassee. 

Lewis  G.  Thompson,  Secretary,  Tal- 
lahassee. 


PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA.  I 

Public  Service  Commission. 

Charles  Murphet  Candler,   Chair- 
man, Atlanta. 
Paul  B.  Trammell,  Dalton.        •      ^ 
James  A.  Perry,  Atlanta. 
John  T.  Boifbuillet,  Macon. 
J.  D.  Price,  Athens. 


E.  M.  Price,  Rate  Expert. 
Albert  Collier,  Secretary,  Atlanta. 
E.  J.  Reagan,  Spl.  Atty. 

HAWAU. 

Public  Utilities  Commission. 

Ralph      E.      Woolley,      Chairman, 

Honolula. 
Alex.  J.  Gignoux,  Honolulu. 


J.   R.   Kenny,   Assistant   Secretary, 
Honolulu. 

IDAHO.. 

Public  Utilities  Commission. 

Geo.  E.  Erb,  President,  Boise. 

E.  M.  Sweeley,  Boise. 

J.  M.  Thompson,  Caldwell,  Idaho. 


C.  J.  Callahan,  Secretary,  Boise. 

ILLINOIS. 
Commerce  Commission. 

Frank  L.  Smith,  Chairman,  Dwight. 
Cicero  J.  Lindly,  Greenville. 
Pat  H.  Moynihan,  fchicago. 
James  F.  Sullivan,  Chicago. 
Hal  W.  Trovillion,  Herrin. 
Alex  J.  Johnson,  Chicago. 
William  J.  Smith,  Waukegan. 


Oscar  Ratts,  Indianapolis. 

Glenn  Van  Auken,  401  State  House, 

Indianapolis. 
Maurice  Douglass,  401  State  House, 

Indianapolis. 
Edgar  M.  Blessing,  401  State  House, 

Indianapolis. 


L.  C.  LouGHRY,  Secretary,  401  State 
House,  Indianapolis. 

IOWA. 

Board  of  Railroad  Commissioners. 

Charles  Webster,  Chairman,  Wau- 

coma. 
Dwight  N.  Lewis,  Des  Moines. 
Fred  P.  Woodruff,  Knoxville. 


George   L.    McCauohan,    Secretary, 
Des  Moines. 


KANSAS. 

Public  Utflities  CommissioiL. 

Clyde  M.  Reed,  Chairman,  Topeka. 
H.  A.  Russell,  Topeka. 
J.  W.  Greenleaf,  Topeka. 


Julius  Johnson,  Secretary,  Moline. 

INDIANA. 
Public  Service  Commission. 

J.  W.  McCarole,  Chairman,  401  State 
House,  Indianapolis. 


R.  C.  Dellinger,  Secretary,  Topeka. 


KENTUCKY. 
Railroad  Commission. 

J.  S.  Cooper,  Chairman,  Somerset. 
F.  N.  Burns,  Paducah. 
E.  C.  Kash,  Jackson. 


W.  W.  Jesse,  Secretary,  Frankfort. 

LOUISIANA. 

Public  Service  Commisuon. 

HuEY    P.    Long,    Chairman,    Shreve- 

port. 
Shelby  Taylor,  Baton  Rouge. 
Francis  Wiluams,  New  Orleans. 


Henry  Jastremski,  Secretary,  Baton 
Rouge. 


PUBLIC  SERVICE  COMMISSIONS. 


vil 


MAINE. 
Public  Utilities  Commission. 

Chas.  E.  Gurnet,  Portland. 
Hebbert  W.  Tbapton,  Augusta. 
AI3EBT  Gbeenlaw,  Augusta. 


GeobGe  F.  Giddixgs,  Clerk,  Augusta. 

MARYLAND. 
Public  SorWce  Commission. 

William  M.  Maloy,  Chairman,  Mun- 

sey  Bldg.,  Baltimore. 
J.    Frank    Harper,    Munsey    Bldg., 

Baltimore. 
Ezra    B.   Whitman,    Munsey   Bldg., 

Baltimore. 


Sherman     T.     Handt,    New     State 
OflSce   Bldg.,   Lansing. 


Peter      Faoan,       Secretary,      New 
State  Office  Bldg.,  Lansing. 

MINNESOTA. 

Railroad  and  Warehouse 
Commission. 

0.  P.  B.  Jacobson,  Chairman,  State 

Capitol,  St.  Paul. 
Fred  W.  Putnam,  State  Capitol,  St 

Paul. 

Ivan  Bowen,  State  Capitol,  St.  Paul. 


Fbank  Harper,  Executive  Officer, 
Munsey  Bldg.,  Baltimore. 

Benj.  T.  Fendall,  Secretary,  Mun- 
sey Bldg.,  Baltimore. 

MASSACHUSETTS. 

Commission   of  tbe  Department  of 
PubUc  UtiUHes. 

Henbt  C.   Attwiix,   Chairman,  167 

State  House,  Boston. 
Everett  E.  Stone,  167  State  House, 

Boston. 
Leonard  F.  Hardy,  167  State  House, 

Boston. 

David  A.  Ellis,  167  State  House, 
Boston. 

Henry  G.  Wells,  167  State  House, 
Boston. 


Thos.  Yapp,  Secretary,  St.  PauL 
MISSISSIPPL 

Railroad  Commission. 

C.   M.   Morgan,   President,   Hatties- 

burg. 
W.  B.  Wilson,  Corinth. 
S.  B.  Alexander^  Rolling  Fork. 


Andrew  A^  Highlands,  Secretary, 
167  State  House,  Boston. 

MICHIGAN. 

PubUc  UtiUties  Commission. 

Samuel  Odbll,  Chairman,  New 
State  Office  BMg.,  Lansing. 

Earl  R.  Stewart,  New  State  Office 
Bldg.,  Lansing. 

William  M.  Smith,  New  State  Office 
Bldg.,  Lansing. 

William  W.  Potter,  New  State  Of- 
fice Bldg.,  Lansing. 


J.  W.  Williams,  Secretary,  Jackson, 
M.  C.  Moore,  Rate  Expert,  Jackson. 

MISSOURL 

Public  Senrice  Commission. 

John  A.  Kurtz,  Chairman,  Jefferson 

City. 
Edwin  J.  Bean,  Jefferson  City. 
Noah  W.  Simpson,  Jefferson  City. 
A.  J.  O'Reilly,  Jefferson  City. 
Hugh  McIndoe,  Jefferson  City. 


James  P.  Painter,  Secretary,  Jeffer- 
son City. 

MONTANA. 

Board    of    Railroad    Commissioners 
and  Public  Service  Commission. 

Lee  Dennis,  Chairman,  Helena. 
Daniel  Boyle,  Helena. 
S.  M.  Ross,  Helena. 


E.  G.  TooMEY,  Counsel  &  Secretary, 
Helena. 
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PUBLIC  SERVICE  COMMISSIONS. 


NEBRASKA. 

State  Railwaj  Commitsioii. 

H.  G.  Taylor,  Chairman,  State  Capi- 
tol, Lincoln. 
T.  A.  Browne,  State  Capitol,  Lincoln. 
H.  L.  Cook,  State  Capitol,  Lincoln. 


John    E.   Cubtiss,    Secretary,   State 
Capitol,  Lincoln. 

NEVADA. 

Public  Senrice  Commission. 
J.  F.  Shaughnesst,  Chairman,  Car- 
son City. 
W.  H.  Simmons,  Reno. 
Robert  A.  Allen,  Carson  City. 


NEW  YORK. 

lit  Commission. 

George  McAnent,  Chairman,  49  La- 
fayette St.,  New  York  City. 

Lb  Rot  T.  Habkness,  49  Lafayette 
St.,  New  York  City. 

John  F.  O'Ryan,  49  Lafayette  St., 
New  York  City. 

Geo.  O.  Redington,  Counsel. 


Benson   Wright,   Secretary,  Carson 
City. 

NEW  HAMPSHIRE. 

Public  Senrico  Commisdon. 

William    T.    Gunnison,   Chairman, 

Rochester. 
Thomas  W.  D.  Wobthen,  Concord. 
John  W.  Stobbs,  Concord. 


Walteb  H.  Timm,  Clierk,  Concord. 
Mabt  a.  Nawn,  Assistant  Clerk,  Con- 
cord. 

NEW  JERSEY. 
Bomrd  of  PoUie  Utility  Commis- 


Habbt  V.  OsBOBNK,  President,  New- 
ark. 
Habbt  Bachabaoh,  Atlantic  City. 
Joseph  F.  Autenbetth,  Jersey  City, 


Altbed  N.  Babbeb,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 


James  B.  Walkeb,  Secretary,  49  La- 
fayette St.,  New  York  City. 

NEW  YORK. 

Public  Sendee  Commission^ 

William    A.    Pbendebqast,    Chair* 

man,  91  State  St.,  Albany. 
WiLLLAM  R.  PooLEY,  Albany. 
Chables  Van  Voobhis,  Albany. 
Olfveb  C.  Semplb,  Albany. 
Chables  G.  Blakesleb,  Albany. 

H.    M.    INOBAM,    Executive    Officei^ 

Albany. 
Ledtabd  p.  Hale,  Counsel,  Albany. 
Fbancis  E.  Robbbts,  Secretary,  A^ 

bany. 

NORTH  CAROLINA. 
Corporation  Commission. 

William  T.  Lee,  Chairman,  Raleigh. 
Geobge  p.  Pell,  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


R.  O.  Self,  Clerk,  Raleigh. 
NORTH  DAKOTA. 

Board  of  Railroad  Commissionore. 

Fbank    Milhollan,    President,    Bis« 

marck. 
C.  W.  MoDoNKELL,  Bismarck. 
W.  H.  Stutsman,  Mandan.- 


Stato  Corporation 

Hugh  H.  Williams,  Santa  Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio       Montota,       Chairman, 
Santa  Fe. 


J.    H.   CArj>BBHBAD,    Secretaiy,   Bis- 
marck. 

OHIO. 

Public  Utilities  Conmiission. 

Geo.  T.  Poor,  Chairman,  Columbus. 
Fbank  B.  Maullab,  Columbus. 
Charles  C.  Mabshall,  Columbus. 


A.  L.  MoBBisoN,  Clerk,  Santa  Fe.         Jos.  E.  Baibd,  Secretary,  Columbus. 


PUBLIC  SERVICE  COMMISSIONS. 


to 


OKLAHOMA. 

Corporation  Commissioii. 

Campbell  Russell,  Chairman,  Okla- 
homa City. 
Abt  L.  Walkeb,  Oklahoma  City. 
E.  R.  Hughes,  Oklahoma  City. 


G.    F.    Smith,    Secretary,   Oklahoma 
City. 

OREGON. 


Public  Service  CommJMion. 

Newton  McCot,  Chairman,  Western 

District,    Portland. 
Hylen  H.   Cqbet,  Eastern  District, 

Baker. 
T.    M.    Kerrigan,    State   at   Large, 

Portland. 


Salvador    Mestre,     Vice-Chairman, 

San  Juan. 
W.  L.  KeSsingcr,  San  Juan. 
Juan  B.  Hutke,  San  Juan. 
W.  F.  LrppiTT,  San  Juan. 
Leopoldo  Figueboa,  San  Juan. 
Guillermo  Cabrera,  Mayaguez. 
Leopoldo  Feliu,  San  Juan. 


Wic  P.  Ellis,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Sendee  CommiMion. 

Wm.  D.  B.  Ainkt,  Chairman,  Harris- 
burg. 

Samuel  M.  Clement,  Jr.,  Philadel- 
phia. 

S.  Rat  Shelbt,  Uniontown. 

John  W.  Reed,  Clearfield. 

John  S.  Rilling,  Harrisburg. 

James  S.  Benn,  Philadelphia. 

Milton  J.  Bbbcht,  Lancaster. 


F.    G.    P£rez-Almiboit,    Secretary, 
San  Juan. 

RHODE  ISLAND. 

Public  Utilities  CommisdoB* 

122  State  House,  ProTidenoe. 

William  C.  Bliss,  Chairman. 
Samuel  £.  Hudson. 
Robert  F.  Rodman. 


Jno.  G.  Hopwood,  Secretary,  Harris- 
bui^g. 

PHILIPPINE  ISLANDS. 

Public  UtiUty  ComnisdoB. 

Judge  Mariano  Cui,  Commisaioner, 
Manila. 


Geobqe  a.  Carmighael,  Secretarj.' 

SOUTH  CAROLINA. 

Railroad  Commistiom. 

Frank  W.  Shealt,  Chairmaii,  0^ 

lombia. 
James  Canslee,  Columbia. 
H.  H.  Abnold,  Columbia. 
John  C.  Conet,  Columbia. 
Earle  R.  Ellerbe,  Columbia. 
James  N.  Pearman,  Columbia. 
R.  J.  Wade,  Columbia. 


Attorney    FRANasoo    Villanubva, 
Jr.,  Secretary,  Manila. 

PORTO  RICO. 

Public  Service  Commission. 

John    A.    Wilson,    Chairman,    San 

Juan. 
Ramon  Abot,  San  Juan. 


J.  P.  Darbt,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board   of  Railroad   Commissionera. 

D.  E.   Brisbine,  Chairman,  Pierre. 
J.  W.  Raish,  Pierre. 

J.      J.      Murphy,      Vice-Chairman, 
Pierre. 


E.  F.  Norman,  Secretary,  Pierre. 


PUBLIC  SERVICE  COMMISSIONS. 


TENNESSEE. 

RaUroad  and  Public  Utilities 
Commitsion. 

Julian     H.     Campbell,     Chairman, 

Nashville. 
Hakvey  H.  Hannah,  Nashville. 
Julian  H.  Campbell,  Nashville. 
W.  N.  Beasley,  Nashville. 


J.  H.  CoBBiTT,  SecretaTy,  Nashville. 
Roberts  &  Cooper,  Attorneys. 
F.  G.  Pboutt,  Consulting  Engineer. 
McGregor    Smith,    Asst.    Engineer. 
S.  P.  Anderson^  Auditor. 

TEXAS. 
Railroad  Commissioii. 

Allison  Matfisld,  Chairman,  Aus- 
tin. 
Bari A  6.  Matfield,  Austin. 
Clarence  E.  Gilmore,  Austin. 


Richard  T.  Wilson,  Secretary,  Rich- 
mond. 

WASHINGTON. 
Department  of  Public  Works. 

E.  V.  KuTKENDALL,  Director,  Olym- 
pia. 

Hance  H.  Cleland,  Asst.  Director  & 
Supervisor  of  Public  Utilities, 
Olympia. 

Fbank  R.  Spinning,  Asst.  Director 
&  Supervisor  of  Transportation, 
Olympia. 

James  Allen,  Asst.  Director  &  Super- 
visor of  Highways,  Olympia. 


E.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilities  Commission. 

Abbot  R.  Hey  wood,  President,  Ogden. 
Warren  Stoutnour,  Salt  Lake  City. 
Judge     Joshua     Greenwood,     Salt 
Lake  City. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 
Public  Service  Commission. 

Walter  A.  Dutton,  Chairman,  Hard- 
wick. 
William  R.  Warner,  Vergennea. 
Eli  H.  Porter,  Wilmington. 


J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA. 
Public  Senrice  Commission. 

James  J.  Divinf,  Chairman,  Charles* 

ton. 
Ebnest  D.  Lewis,  Charleston. 
Edgab  G.  Rider,  Charleston. 


Kkil   D.    Clawson,    Clerk,   Brattle- 
boro. 

VIRGINIA. 

State  CorporaUon  Commission. 

WiLUAM  P.  Rhea,  Chairman,  Rich- 
mond. 
Alexander  Fobwabd,  Richmond. 
Berkley  D.  Adams,  Richmond. 


R.  B.  Bebnheim,  Secretary,  Charles* 
ton. 

WISCONSIN. 

Railroad  Commission. 

Carl  D.  Jackson,  Chairman,  Madi- 
son. 
Hen  BY  R.  Trumbower,  Madison. 
Lewis  £.  Gettle,  Madison. 


C.  D.  Sfi  Chevbbell,  Secretary,  Madl* 
son. 

WYOMINa 
Public   Senrice   Commission. 

Claude      L.      Draper,      Chairman, 

Cheyenne. 
Maurice  Grosiion,  Cheyenne. 
H.  M.  Huntington,  Cheyenne. 


E.  N.  Crowley,  Secretary,  Cheyenne. 


ABBREVIATIONS  OF  COMMISSION 

REPORTS 


Ann-    Proc.    Nat.    Asbo.    R.  Annual  Proceedings  of  the  National  ABsocUt- 

Comrs.    tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  o!  the  Alabama  Railroad  Comp 

mission. 

**        "    Ariz.  G.  G Annual    Report    of   the  Arizona    Corporation 

Commission. 

"        "    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports* 

1909-10. 

^        **    Ark.  R.  G Arkansas    Railroad   Commission   Annual    Re- 
ports. 

*        "    Gal.  Bd.  R.  Go.  . .  California  Board  of  Railroad  Commissionera. 

Annual  Reports. 

**        "    Can.  R.  C. Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 

••        *•    Colo.  P.  U.  G.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

^        "    CoL  8.  R.  G*  . .  • .  Colorado  State  Railroad  Commission  Annual 

Reports.    1907-14. 

«        **    Conn.  P.  U.  G.  ..Annual  Report  of  the  Connecticut  Public  Util* 

itics  Commission. 

«<        *'    Conn.  R.  G* Annual   Report  of  the  Connecticut  Railroad 

Commissioners.     1853-1 91 1. 

^        "    Dist.  Col.  P.  U.  G.  Annual   Report  of  the   District  of   Columbia 

Public  Utilities  Commission. 

"        ^    Fla.  R.  G Annual  Report  of  the  Railroad  Commission  of 

for  the  State  of  Florida. 

*  **    Ga.  R.  G. Annual  Report  of  the  Railroad  Commission  of 
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«        "    Ontario     Ry.     ft 

Mun.  Bd.   Ontario  Railway  and  Municipal  Board,  Ontario, 
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**        ^    Miss.  R.  C. Biennial   Report   of   the   Mississippi   Railroad 

Commission. 
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Hawaii  P.  U.  C Hawaii  Public  Utilities  Commission. 

111.  P.  U.  C.  R Illinois  Public  Utilities  Commission  Reports. 

III.  R.  &  W.  C.  D Decisions  of  the  Railroad  and  Warehouse  Com* 

mission  of  Illinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  0* Kansas  City,  Mo.,  Public  Utilities  Commissioa 

Reports.  1st  Semi-Annual,  1909.  1st  An- 
nual, 1911. 

Mo.  P.  S.  C.  R Missouri  Public  Service  Commission  Reports 

M.  U.  R.  ....•• Montana  Utilities  Reports 
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N.  B.  Bd.  P.  U.  0 New  Brunswick  Board  of  Public  Utilities  CSoni* 

missioners,  Canada. 

N.  H.  P.  S.  C.  R. N.  H.  Pub.  Ser.  Commission  Reports. 

N.  J.  P.  U.  C.  R. Reports  of  the  Board  of  Public  Utilities  Com- 
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P.  C.  R. Pennsylvania  Corporation  Reporter. 

P.  I.  P.  U.  C Philippine  Islands  Public  Utilities  Commis- 
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P.  S.  C,  R.  {1st  Dist  N.  Y.)  ..Public  Service  Commission  Reports,  First  Dis- 

trltit  New  York. 

P.  S.  C.  R.  (2d  Dist.  N.  Y.)  ..Public   Service   Commission    Reports^    Second 

District  New  York. 

P.  S.  Reg.  Public  Service  Regulation. 

Rate  Res. Kate  Research,  published  by  the  National  Elec- 
tric Light  Association. 

R.  I.  Bd.  R.  0.  •• Rhode  Island  Board  of  Rariroad  Commissioners 

Reports. 

St.  J.  Mo.  P.  U.  C. St.  Joseph,  Mo.,  Public  Utilities  Conunission. 

(No  regular  reports.)     1909-1013. 

St.  L.  Mo.  P.  8.  C. St.  Louis,  Mo.,  Public  Service  Conunission. 

Tenn.  R.  C Tennessee  Railroad  Conunission   (no  decisions 

published).    Annual  Reports.    1897-1912. 

UUUtiesMag. Utilities  Magazine. 

Wis.  B.  C  B.  ••A«L Wisconsin  Railroad  Commissioii  Reports. 
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INDIANA  PUBLIC  SERVIGE  COMMISSION. 

BBOOKVILLE 

V. 

BROOKVILLE  ELECTRIC  COMPANY. 

[No.  6478.] 

Municipal  plant  —  Acquisition  —  Questions  considered. 

1.  In  a  proceeding  for  the  municipal  acquisition  of  an  electric 
plant  operated  under  an  indeterminate  permit  when  the  town  has 
found  the  purchase  a  public  necessity  and  convenience,  the  only  issues 
for  the  Commission  to  determine  are,  first,  the  value  of  the  property, 
and  second,  the  terms  and  conditions  under  which  the  same  shall  be 
sold. 

Municipal  plant  —  Acquisition  —  Property  incltided  —  Transmission 
lines, 

2.  A  municipality  seeking  to  acquire  an  electric  plant  should  be 
required  to  take  all  the  property,  including  a  transmission  line  which 
would  be  worthless  to  the  present  owner  except  for  junk. 

Valuation  ^  Going  value  —  Electric  plant  ^  Municipal  acquisition, 

3.  An  allowance  for  going  value  should  be  included  in  the  valua- 
tion of  an  electric  plant  which  has  acquired  customers  to  a  high  per 
cent  of  saturation  of  electric  service  in  the  community  and  which  is 
rendering  highly  satisfactory  service  and  is  enjoying  the  good  will 
of  the  community  as  a  whole. 

Muni€!ipal  plant  —  Acquisition  ^  Assumption  of  contract  obligations. 

4.  A  municipality  acquiring  an  electric  plant  should  be  required 
to  assume  the  obligations  in  a  contract  providing  that  upon  the  sale 
of  the  property  the  utility  must  purchase  from  a  transmission  company 
m  part  of  the  transmission  line. 

[May  12,  1^22.] 

Petition  by  a  town  for  authority  to  acquire  an  electric  light 
utility ;  property  valued  and  terms  of  sale  determined. 

P.U.R.1922D.  1 


9  INDIANA  PUBLIC  SERVICE  COMMISSION. 

_  # 

Appearances:  James  B.  Kidney,  I.  N.  McCarty,  Attorneys 
for  petitioner ;  M.  P.  Hubbard,  Attorney  for  Brookville  Electric 
Company;  John  Brockman,  president 

Blessing,  Commissioner:  On  March  1,  1922  the  town  of 
Brookville  filed  with  the  Commission,  its  petition  for  the  pur- 
pose of  acquiring  the  ownership  of  the  Brookville  Electric  Com- 
pany and  gave  notice  by  publication  for  the  hearing  of  this 
petition  on  April  12,  1922. 

The  averments  of  the  petition  are  as  follows: 

"The  undersigned,  the  town  of  Brookville,  in  Franklin  county, 
state  of  Indiana,  would  respectfully  represent  to  your  honorable 
Commission  that  the  said  petitioner  is  a  municipality  duly  and 
legally  incorporated  under  the  laws  of  the  state  of  Indiana,  and 
carrying  on  its  business  through  and  by  a  board  of  trustees  duly 
and  legally  elected  and  qualified. 

"And  your  petitioner  would  further  represent  to  your  honor- 
able Commission  that  the  defendant,  the  Brookville  Electric 
Company,  is  a  corporation,  duly  incorporated  under  the  laws  of 
the  state  of  Indiana  and  maintaining  its  principal  oifice  in  the 
town  of  Brookville,  Indiana,  and  that  said  corporation  is  engaged 
as  a  distributor  of  electric  current  for  lighting  and  power  pur- 
poses in  the  said  town  of  Brookville  and  vicinity ;  that  said  Brook- 
ville Electric  Company  procures  electric  current  for  light  and 
power  from  the  Liberty  Light  &  Power  Company,  which  com- 
pany in  turn  procures  said  current  from  the  municipal  electric 
light  and  power  plant  in  the  city  of  Richmond,  Indiana. 

"That  John  W.  Brockman  is  the  general  manager  of  said  cor- 
poration and  resides  in  the  town  of  Brookville,  Indiana. 

"That  said  Brookville  Electric  Company  is  a  public  utility 
under  the  laws  of  the  state  of  Indiana,  and  as  such  is  under  the 
jurisdiction  of  the  state  of  Indiana. 

"That  the  plaintiff,  the  town  of  Brookville,  Indiana,  by  its 
president  and  board  of  trustees,  has  decided  to  acquire  said 
Brookville  Electric  Company,  together  with  its  paraphernalia 
used  in  connection  therewith  in  said  town,  to  be  used  as  a  li2:ht 
and  power  plant  for  the  use  of  said  town  of  Brookville,  Indiana. 

'therefore,  the  town  of  Brookville,  Indiana,  prays  the  honor- 
able, the  Public  Service  Commission  of  Indiana,  for  an  adjudica- 

P.U.R.1922D. 


BROOKVILLE  v.  BROOKVILLE  ELEC.  CO.  3 

i 

tion  as  to  the  necessity  of  such  taking  over,  by  such  municipality." 

After  receiving  the  petition  the  Commission  gave  formal  no- 
tice of  the  hearing  to  the  parties  concerned,  which  notice  was 
on  its  face  insufficient  under  the  law  in  such  cases  made  and 
provided. 

At  the  hearing  this  question  was  raised,  and  it  appearing  that 
there  were  no  lien  holders,  the  Brookville  Electric  Company 
waived  its  right  to  the  thirty  days'  statutory  notice  and  filed 
answer  in  two  paragraphs,  the  first  of  which  is  a  general  denial 
and  the  essential  averments  of  the  second  paragraph  of  answer 
are: 

That  the  Brookville  Electric  Company  is  a  utility  distributing 
electric  current  to  the  town  of  Brookville  under  a  contract  duly 
approved  by  the  Public  Service  Commission  of  Indiana,  with 
the  Liberty  Light  &  Power  Company  of  Richmond,  Indiana, 
which  contract  was  later  introduced  in  evidence  and  will  be  dis- 
cussed later  on  in  this  opinion. 

The  town  of  Brookville  entered  its  general  denial  to  re- 
spondent's answer  and  upon  these  issues,  the  cause  was  heard 
in  the  town  of  Brookville  on  April  12,  1922. 

The  petitioner  introduced  in  evidence  the  resolution  of  the 
town  board  of  Brookville,  Indiana,  which  shows  that  the  board 
of  trustees  of  the  town  of  Brookville  finds  that  it  is  a  public 
necessity  that  said  town  purchase  the  property  of  the  Brookville 
Electric  Company,  and  that  said  town  has  determined  to  pur- 
eliase  said  property. 

[1]  The  Brookville  Electric  Company  having  surrendered  its 
franchise  and  now  operating  under  an  indeterminate  permit, 
and  the  town  of  Brookville  having  fouijd  the  purchase  of  said 
utility  a  public  necessity  and  convenience,  the  only  issues  for 
this  Commission  to  determine  are,  first,  the  value  of  the  property 
and  second,  the  terms  and  conditions  under  which  the  same  shall 
be  sold. 

[2]  Preliminary  to  the  discussion  of  valuation  of  respondent's 
property,  it  is  well  to  note  that  the  Brookville  Electric  Company 
owns  the  distributing  system  in  the  town  of  Brookville  and  in 
addition  thereto  is  the  owner  of  a  transmission  line  extending 
northward  from  Brookville,  a  distance  of  9  miles,  where  it  con- 
nects with  the  rural  transmission  line  of  approximately  the  same 
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length,  owned  by  the  Liberty  Light  &  Power  Company,  from 
which  the  Brookville  plant  secures  its  current. 

It  became  apparent  at  the  hearing  that,  petitioner  was  desirous 
of  purchasing  only  the  distribution  system  within  the  town  of 
Brookville,  having  in  mind  the  purchase  of  current  from  some 
utility  other  than  the  Liberty  Light  &  Power  Company.  If  this 
were  done,  the  9  miles  of  transmission  line  owned  by  the  Brook- 
ville Electric  Company  would  be  worthless  to  the  present  owner 
except  for  junk. 

After  full  consideration  of  all  the  facts,  the  Conamission  is  of 
the  opinion  that  if  the  town  of  Brookville  is  to  purchase  the 
property  of  respondent,  it  must  take  all  the  property  and  there- 
fore, the  9  miles  of  transmission  line  will  be  taken  into  consider- 
ation in  determining  the  value  of  respondent's  property. 

The  petitioner  introduced  the  appraisal  made  by  the  engineer- 
ing department  of  the  Commission,  of  the  property  of  the  Brook- 
ville Electric  Company  as  of  May  1,  1921,  which  includes  the 
transmission  line  hereinbefore  referred  to. 

These  appraisals  were  introduced  as  petitioner's  exhibits  *^" 
and  ^^C"  and  the  combined  appraisals  of  these  exhibits  are  as 
follows: 


Transmission  and  distribution  system 

Transformers  and  sub-station    

General  equipment    

12%  for  engineering,  etc 

Materials  and  supplies    

Total    


Cost  of  re- 
production. 


$22,930.00 
4,416.00 
1,764.00 
3,493.00 
1,425.00 


$34,028.00 


Present 
value. 


$19,303.00 

4,000.00 

995.00 

2,915.00 

1,425.00 


$28,638.00 


The  records  of  the  company  show  that  from  May  1,  1921  to 
December  31,  1921,  additions  and  betterments  were  made  to  the 
property  to  the  extent  of  $2,256.65 ;  and  the  record  further  dis- 
closes that  from  January  1,  1922  to  April  12,  1922,  there  has 
been  added  to  the  plant,  additions  and  extensions  of  the  value 
of  $285.20.  In  addition  to  this,  other  materials  and  supplies  in 
the  form  of  lamps  formerly  handled  by  John  Brockman  in  person, 
have  been  turned  over  to  the  respondent  at  a  value  of  $387.44. 
A  corrected  amount  for  materials  and  supplies  on  hand  at  present 
was  fixed  by  Mr.  Brockman  at  $1,000  exclusive  of  lamps. 
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The  above  appraisals  are  made  on  the  basis  that  the  property 
involved  is  in  84  per  ceilt  condition,  and  adding  to  this  sum  the 
additions  and  betterments  as  hereinbefore  set  out,  with  a  modi- 
fication of  the  amount  for  material  and  supplies,  we  have  a  total 
sum  of  $31,142.29,  representing  the  present  value  of  respondent's 
physical  property,  without  any  consideration  of  the  items  of  going 
value  or  working  cash,  and  in  this  order  the  item  of  working  cash 
will  be  eliminated  in  the  determination  of  the  value  of  respond- 
ent's property. 

From  the  evidence  of  Mr.  Carter,  chief  engineer  for  the  Com- 
mission, it  appears  that  by  use  of  government  index  figures  and 
assuming  that  all  of  respondent's  property  has  been  constructed 
since  1900,  the  estimated  cost  of  reproduction  of  this  same  prop- 
erty, using  10-year  average  prices  from  1911  to  1920  inclusive, 
with  a  15  per  cent  structural  overhead,  aggregates  $44,775.57 
without  the  additions  and  betterments,  and  adding  to  this  sum 
$2,256.65  for  additions  and  betterments  from  May  1,  1921  to 
December  31,  1921,  makes  a  total  cost  of  reproduction  as  of 
January  1,  1932  in  the  sum  of  $47,032.22.  Depreciating  this 
sum  on  the  assumption  that  the  property  is  in  84  per  cent  con- 
dition, we  find  the  depreciated  value,  using  10-year  average  prices 
as  above  stated,  to  be  $39,507.06.  To  make  this  appraisal  com- 
parable with  the  first  set  up,  we  should  add  the  sum  of  $285.20 
for  additions  and  betterments  from  January  1,  1922  to  April 
12,  1922,  making  a  total  of  $39,792.26.  Involved  in  this  figure 
however,  is  the  15  per  cent  for  overhead  as  against  12  per  cent 
in  the  first  set  up  hereinbefore  referred  to. 

The  Brookville  Electric  Company  placed  in  evidence  two  ex- 
hibits numbered  one  and  two  respectively,  which  exhibits  are  as 
follows: 

EXHIBIT  #1. 

Brookville  Electric  Company,  Brookville,  Indiana — ^Value  April  1,  1922. 

Poles,  wire,  cross  arms,  insulators,  hardware,  meters,  transformers, 
guys,  anchors,  labor,  etc.,  cast  ten  year  average  December   31, 

1920    $42,900 

16%  for  structural  overhead  6,435 

Materials  and  supplies  1,703 

Physical  propjerty $51,038 

Working  cash  capital 1,021 

Going  concern  value  5,104 

$67,163 
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Damage  to  Liberty  Light  A  Power  Company  if  Brookville  abandons 

tranflonission  line    11,400 

Damage  to  city  of  Richmond  if  Brookville  load  goes  off ^ . .     10,000 

$78^63 

EXmBIT  #2. 
Brookyille  Electric  Company— Valuation  as  of  April  1,  1922. 

Land    None 

Distribution  system  in  Brookville $15,878    P.  S.  C.  I.  May  1,  1921— 

15  year  average  on  poles 
and  20  on  wire. 

Transmission  and  rural 7,052    P.  S.  C.  I.  May  1,  1921— 

15  year  average  on  poles 
and  20  on  wire. 
Buildings   and  miscellaneous   structures      None 

Plant   equipment    •   $5,166    April,  1922  prices 

Utility     1,200    April,  1922  prices 

General  office  equipment   1,540    April,  1922  prices 

Shop    231    April,  1922  prices 

$31,067 

15%  (see  note  below)   4,660 

Electric  line  supplies    1,404  April,  1922  prices 

General  office  supplies   30  April,  1922  prices 

Commercial  supplies   264  April,  1922  prices 

Miscellaneous  supplies    5  April,  1922  prices 

$37,430 

Working  cash  capital,  2%  748 

Going  concern  value 3,743 

$41,921 
Damage  to  Liberty  Light  A  Power  Com- 
pany if  transmijssipn  line  is  abandoned 

about  9  miles  \ 11,400    actual  cost — estimated. 

Damage  to  City  of  Richmond 10,000        diversity  i,  demand  i 

and  $150.00  per  K.  W. 

$63,321 

Note:  15  per  cent  allowed  on  the  total  of  all  items  exclusive  of  materials 
and  supplies  to  cover  engineering,  superintendence,  interest  during  con- 
struction, taxes  during  construction,  small  omissions  of  inventory,  con- 
tingencies, etc. 

Exhibit  number  one  is  cast  on  the  10-year  average,  ending 
December  31,  1920  and  is  based  on  the  assumption,  as  shown 
by  the  evidence,  that  the  original  cost  of  the  property  was  ap- 
proximately $33,000,  which  is  substantially  correct.  Reducing 
the  $51,038  shown  on  the  exhibit  as  the  value  of  the  physical 
property  by  cutting  the  structural  overhead  to  12  per  cent  and 
changing  the  amount  set  out  for  materials  and  supplies  to  cor- 
respond with  the  evidence  of  Mr.  Brockman,  we  have  the  sum 
of  $49,427.04  representing  the  undepreciated  value  of  the  physi- 
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cal  property  as  against  the  sum  of  $47,032.22  as  shown  by  the 
evidence  of  petitioner. 

Respondent's  exhibit  number  two  nses  the  Commission's  ap- 
praisals on  the  distribution  system,  and  applies  spot  prices  to 
fill  other  items  of  physical  property,  making  a  total  of  $37,430 
for  the  physical  property  undepreciated.  Depreciating  this  sum 
except  the  amount  for  materials  and  supplies,  on  the  theory  that 
the  property  is  in  84  per  cent  condition,  we  have  as  the  value  of 
the  physical  property  the  sum  of  $31,713.68. 

The  foregoing  constitute  the  main  facts  from  which  the  Com- 
mission is  to  find  the  value  of  respondent's  physical  property. 
After  giving  such  facts  full  consideration,  the  Commission  is  of 
the  opinion  that  the  fair  value  of  respondent's  physical  property 
for  the  purpose  of  purchase  and  sale  is  $32,000. 

[3]  The  Commission  feels  that  to  the  above  sum  there  should 
be  something  added  for  going  value.  The  evidence  discloses 
that  at  the  time  of  the  purchase  of  this  property  in  1908  there 
were  about  seventy  consumers  and  that  there  are  now  about  five 
hundred  consumers,  showing  a  high  per  cent  of  saturation  of 
electric  service  in  and  around  the  ccanmunity  of  Brookville.  The 
service  of  respondent  seems  to  be  highly  satisfactory,  and  it  is 
enjoying  the  good  will  of  the  community  as  a  whole.  This 
would  indicate  that  the  item  of  going  value  would  be  justified  in 
this  case,  and  the  various  courts  of  the  United  States  bave  held 
that  going  value  where  such  in  fact  exists,  is  a  proper  item  to 
take  into  consideration  in  determining  the  value  of  property  such 
as  respondent's. 

The  Commission  will,  therefore,  allow  the  sum  of  $3,000  for 
the  item  of  going  value  of  respondent's  property. 

The  Commission,  therefore,  finds  that  the  total  value  of  re- 
spondent's property  for  the  purpose  of  purchase  and  sale  is 
$36,000. 

This  brings  us  to  the  consideration  of  the  terms  and  conditions 
on  which  the  property  of  respondent  shall  be  purchased  by  the 
petitioner  herein. 

£4]  The  evidence  discloses  that  on  the  25th  day  of  February, 

1915  the  Liberty  Light  &  Power  Company  and  the  respondent 

entered  into  a  contract  which  was  submitted  to  the  Public  Service 

Commission  for  approval,  and  was  by  said  Commission,  after  a 
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bearing  tbereon,  approved  on  the  9th  day  of  April,  1915,  as 
shown  in  order  of  the  CcHnmission  No.  1377. 

Under  the  terms  of  the  aforesaid  ccmtract,  the  Brookville  Elec- 
tric C«npany  agreed  to  purchase  all  the  electricity  by  it  needed, 
and  the  Liberty  Light  &  Power  Company  agreed  to  fornix  said 
product  at  and  for  the  prices  stipulated  in  said  oontract,  all  for 
a  period  of  twenty  years  from  the  execution  of  the  contract. 

The  contract  also  discloses  that  respondent  herein  dionld  build 
a  transmission  line  approximately  half  the  distance  frwn  Brook- 
ville to  Liberty  and  the  Liberty  Light  &  Power  Company  agreed 
to  build  the  remainder  and  install  all  devices  with  which  to 
measure  current.     The  contract  contains  this  further  provision: 

"It  is  further  agreed  between  the  parties  hereto  as  a  consider- 
ation of  this  contract,  and  as  an  induc^nent  to  the  said  Liberty 
Light  &  Power  Company  to  make  expenditure  for  its  transmis- 
sion line  aforesaid,  that  should  Brookville  Electric  Company 
make  any  sale  of  its  property  previous  to  the  expiration  of  this 
contract,  it,  said  Brookville  Electric  Company,  diall  purchase 
and  hereby  and  herewith  agrees  to  purchase  the  transmission  line 
of  said  the  Liberty  Light  &  Power  Company  and  the  station 
equipment  of  said  the  Liberty  Light  &  Power  Company  as  is 
constructed  and  installed  under  the  terms  of  this  contract,  for 
the  use  and  benefit  of  said  Brookville  lElectric  Company  at  the 
price  to  be  ascertained  and  fixed  at  said  time  of  sale  and  purchase. 
Such  valuation  to  be  determined  either  bv  the  Public  Service 
Commission  of  Indiana,  or  by  arbitrators^  three  in  number,  each 
party  hereto  choosing  one  and  the  two  so  chosen  choosing  the 
third.  Such  valuation  to  be  fixed  by  such  Commission,  or  if  such 
Commission  refuses,  then  by  such  arbitrators,  and  the  both  parties 
hereto  agree  to  abide  by  such  valuation  and  to  purchase  and  sell 
the  same,  such  transmission  line  and  equipment  at  such  valu- 
ation." 

The  evidence  disclosed  that  the  Liberty  Light  &  Power  Com- 
pany secures  its  current  from  the  city  of  Richmond,  Indiana  and 
expended  considerable  money  for  additions  and  betterments,  in 
order  to  convey  additional  current  sufficient  for  the  needs  of  the 
Brookville  Electric  Company. 

Under  the  terms  of  the  contract,  the  Brookville  Electric  Com- 
pany is  obligated  to  use  such  current  at  rates  to  be  approved  by 
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the  Public  Service  Comixilssion  for  a  period  of  twenty  years,  and 
iQ  the  event  of  sale,  to  purchase^  as  shown  by  the  portion  of  the 
contract  hereinabove  sot  out,  the  transmission  line  and  station 
equipment  now  owned  by  the  Liberty  Light  &  Power  Company. 

Were  the  Commission  to  authorize  the  purchase  by  the  pe- 
titioner of  respondent's  property  without  reference  to  the  pro- 
visions of  the  contract  now  existing  between  respondent  and  the 
Liberty  Light  and  Power  Company,  the  respondent  would  be 
obligated  to  carry  out  the  terms  of  said  contract,  which  of  course 
would  entail  a  great  financial  sacrifice  on  the  part  of  the  Brook- 
ville  Electric  Company. 

The  law  authorizing  municipalities  to  acquire  utilities,  gives 
the  CommiRsion  power  to  fix  the  terms  and  conditions  on  which 
Such  acquisition  can  be  had,  and  it  was  evidently  the  intention  of 
the  legislj><  are  that  this  provision  in  the  law  should  be  interpreted 
in  its  broadest  sense  and  intended  to  cover  such  circumstances 
as  exist  5n  the  instant  case. 

The  Conmiission  feels  that  justice  in  this  cause  can  only  be 
done  by  requiring  the  petitioner  to  assume  the  contract  now 
existing  between  the  respondent  and  the  Liberty  Light  &  Power 
Company  and  that  if  a  purchase  is  finally  consummated,  all  the 
obligations  of  said  contract  to  be  performed  by  the  respondent 
horein  should  be  carried  out  by  the  petitioner  when  the  property 
of  the  Brookville  Electric  Company  is  finally  acquired  and  the 
purchase  fully  consummated. 

It  will  be  noticed  that  in  the  portion  of  the  above  contract 
quoted,  the  'Brookville  Electric  Company  agrees  to  purchase  the 
transmission  line  of  the  Liberty  Light  &  Power  Company  in  the 
event  of  a  sale  of  the  property  of  the  Brookville  Electric  Com- 
pany. The  Commission  construes  this  provision  to  mean  that 
no  liability  rests  upon  the  respondent  to  purchase  said  property 
of  the  Liberty  Light  &  Power  Company  unless  the  sale  of  re- 
spondent's property  also  results  in  a  cessation  of  the  service  now 
furnished  by  the  Liberty  Light  &  Power  Company,  but  should 
litigation  arise  over  the  construction  of  this  provision  and  said 
provision  construed  so  as  to  make  it  incumbent  upon  the  Brook- 
ville Electric  Company  to  purchase  all  said  transmission  line 
and  station  equipment  by  reason  of  the  sale  of  its  property  to 
the  town  of  Brookville,  pursuant  to  the  terms  and  conditions  fixed 
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in  this  order,  then  it  is  provided  that  the  value  of  said  property 
to  be  so  purchased  from  said  Liberty  Light  &  Power  Company  is 
hereby  fixed  in  the  sum  of  $9,000,  which  the  petitioner  herein 
will  be  required  and  ordered  to  pay  and  to  save  harmless  the 
Brookville  Electric  Company  from  any  of  its  obligations  as  to 
said  purchase  under  the  contract  hereinbefore  referred  to. 

The  Commission  further  finds  that  should  petitioner  herein 
finally  determine,  after  submitting  the  question  of  purchase  to 
the  qualified  voters  of  the  town  of  Brookville,  Indiana,  to  con- 
summate said  sale,  the  purchase  price  therefor  should  be  paid 
to  the  respondent  in  cash  within  120  days  from  date  of  this  order. 


MICHIGAN   PUBIilO  UTHjITICS   COMMISSION. 

BE  CALLIER  &  KINYON  LIGHT  &  POWEB  COMPANY. 

[Electric  Approval  Docket  No.  13.] 

Payment  —  Deposits  —  Electricity, 

A  power  company  may  properly  provide  that  every  oonsumer 
should  make  a  deposit  as  security  for  payment  of  billa,  or  instead 
thereof,  the  utility  may  accept  a  written  guarantee,  signed  l^  some 
respouBible  resident,  that  the  bills  of  the  consumer  will  be  paid,  the 
company  to  pay  interest  annually  upon  all  money  deposited  with  it 
under  this  rule  and  to  refund  the  deposits  when  service  is  discon- 
tinued. 

[February  26,  1922.] 

Application  for  approval  of  electric  light  and  power  rates; 
rates  approved  and  utility  authorized  to  put  into  effect  a  nde 
regarding  deposits  to  guarantee  payment. 

By  the  Commission:  This  Commission  has  before  it  the 
application  of  the  Callier  and  Kinyon  Light  &  Power  Company, 
which  seeks  an  approval  by  the  Commission  of  certain  rates  and 
charges  as  more  particularly  described  hereinafter. 

The  petition  states  that  the  company  has  recently  purchased 
the  lines,  transformers  and  equipment  of  the  D.  G.  Huhn  Com- 
pany in  the  village  of  Saranac,  and  that  the  petitioners  herein 
have  overhauled  and  rebuilt  said  lines  and  have  constructed  a 
feed  line  from  the  Consumers  Power  Company's  plant  near  the 
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village  of  Lowell  to  the  said  village  of  Saranac  and  are  securing 
their  power  from  the  said  Consumers  Power  Company.  It  is 
further  shown  that  they  have  and  are  installing  an  up-to-date 
electrical  system,  and  propose  to  give  twenty-four  hours  service. 
The  rates  that  the  utility  is  now  charging  are  those  formerly 
obtained  by  the  D.  G.  Huhn  Company,  and  which  are  now  on 
file  with  this  Commission.  The  proposed  schedule  of  commercial 
and  residence  lighting  rates  and  power  rates,  as  well  as  the  rules 
of  the  company,  which  are  sought  to  be  approved,  axe  as  follows: 

Commercial  and  Residence  Lighting. 

Character  of  Service. 

Who  may  take  the  serrice:     Private  individuals  or  corporations  deeiring 

to  use  service  in  said  village  of  Saranac  or  accessible  suburbs. 
Hours  of  service: — ^Twenty-four  hours. 
Kind  of  service: — ^Alternating. 
Voltage: — 110.    Phase:     Single  two  or  three  wires. 

Bates: 

First  20  k.  w.  h.  16  cents  per  k.  w.  h* 

Next  20  k.  w.  h 12  cents  per  k.  w.  h. 

In  excess  of  40  k.  w.  h 8  cents  per  k.  w.  h. 

Minimum  charge:     $1.50  per  month. 

Contract  No.    Bates  are  not  subject  to  consumer  contract  or  agreement 

Power  Bates. 

Character  of  Service. 

Who  may  take  the  service:     Private  individuals  or  corporations  desiring 

to  use  said  service  in  said  Village  of  Saranac  or  accessible  suburbs. 
Hours  of  service: — Twenty-four  hours. 
Kind  of  service: — ^Alternating. 
Voltage:     110.    Phase:     Three  phase. 
Rates: 

First  500  k.  w.  h.  used  per  month • .  8  cents  per  k.  w.  h. 

Next  600  k.  w.  h.  used  per  month   7  cents  per  k.  w.  h. 

Next  1000  k.  w.  h.  used  per  month  6  cents  per  k.  w.  h. 

Next         3000  k.  w.  h.  used  per  month  5  cents  per  k.  w.  h. 

All  over  5000  k.  w.  h.  used  per  month  4  cents  per  k.  w.  h. 

Minimum  charges:     $1.00  per  h.  p.  per  month  connected  load,  for  first 
10  h.  p. 

Next  10  h.  p. — 50  cents  connected  load  per  h.  p.  per  month. 

Balance  at  26  cents  per  h.  p.  per  month  connected  load. 
Contract  No.    Bates  are  not  subject  to  consumer  contract  or  agreement. 

Rides  and  Regvlaiions. 

1.  The  company  requires  the  consumer  to  make  a  deposit  of 
$5  when  service  is  started.  The  company  will  pay  6  per  cent 
interest  annually  on  such  deposit,  when  service  is  discontinued 
deposit  will  be  refunded. 
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2.  All  bills  will  become  due  on  the  25th  day  of  each  month, 
and  if  not  paid  on  or  before  the  5th  day  of  the  following  month 
an  additional  10  per  cent  must  be  paid. 

3.  If  bills  are  not  paid  by  the  15th  of  the  following  month 
the  service  may  be  discontinued  without  further  notice. 

4.  The  Company  agrees  to  furnish  service  wires  to  places  of 
commercial  and  residence  lighting,  also  meters.  Consumers  to 
furnish  other  wiring,  etc. 

The  petition  requests  that  if  the  rates,  rules,  and  r^ulations 
herein  sought  to  be  approved  are  approved,  that  they  be  allowed 
to  be  put  into  force  and  in  effect  on  the  1st  day  of  March,  1922 ; 
and  it  further  reprints  that  the  petitioner  has  complied  with 
the  Commission's  rule  of  practice  regarding  the  publication  of 
a  notice  in  a  newspaper  of  general  circulation  in  the  village  of 
Saranac.  The  notice  advises  interested  parties  that  the  utility 
has  petitioned  this  Commission  for  an  order  of  approval  of  the 
proposed  rates  and  rules  as  herein  set  forth. 

Under  date  of  February  17,  1922,  the  Commission  caused  a 
notice  of  hearing  to  be  sent  to  the  utility  and  the  president  of 
the  village  of  Saranac  that  this  matter  would  be  brought  on  for 
consideration  and  determination  by  the  Commission  on  the  24th 
day  of  February,  1922. 

Hearing  was  had  in  this  matter  on  the  above  mentioned  date, 
at  which  time  representatives  of  the  utility  as  well  as  the  presi- 
dent of  the  village  of  Saranac  and  certain  members  of  the  village 
council  and  others  were  present,  and  after  hearing  the  statements 
of  the  petitioners  as  well  as  those  of  the  president  of  the  village 
of  Saranac  and  others,  it  was  found  that  there  was  no  apparent 
dissatisfaction  or  complaint  with  regards  to  the  proposed  rates 
for  lighting  and  power  purposes.  There  was  quite  a  discussion 
with  regards  to  the  petitioners'  proposed  rule  regarding  the  re- 
quirement of  deposits.  Two  exhibits  were  filed  in  which  it  was 
shown  that  certain  property  owners  in  the  village  of  Saranac 
unreservedly  called  the  Commission's  attention  to  the  fact  that 
they  would  absolutely  refuse  to  comply  with  the  proposed  rule 
of  the  utility  concerning  the  requirement  of  a  $5  deposit. 

The  Commission  is  very  sorry  that  some  of  the  property  owners 
were  not  present  to  give  their  views  which  caused  them  to  take 
the  position  that  they  did  when  they  signed  the  petitions.    Nearly 
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every  utility  in  the  state  has  some  sort  of  a  rule  regarding  de- 
posits,  and  the  Commission  believes  that  a  reasonable  rule  is  just 
and  proper,  because  it  not  only  protects  the  utility,  but  the 
patrons  of  the  utility  as  well.  Losses  on  account  of  nonpayment 
of  bills  must  in  the  final  analysis  be  borne  by  the  consumers  who 
do  pay  their  bills  promptly. 

After  giving  this  matter  our  careful  consideration  we  believe 
that  the  proposed  rule  regarding  deposits  should  be  changed  to 
read  as  follows:  "The  company  will  require  from  every  con- 
sumer a  deposit  of  $5  when  service  is  started  as  security  for  pay- 
ment of  bills,  or  instead  thereof,  the  company  may  accept  a  vnrit- 
ten  guarantee,  signed  by  some  responsible  resident  of  the  village, 
that  the  biUs  of  the  consumer  will  be  paid.  The  company  will 
pay  6  per  cent  interest  annually  upon  all  money  deposited  with 
it  under  this  rula  When  service  is  discontinued  all  deposits  will 
be  refunded.'* 

We  further  believe  that  the  rates  and  rules,  with  the  exception 
of  the  deposit  rule,  which  we  have  reconstructed,  that  the  pe- 
titioner desires  to  have  the  Commission  give  its  approval,  should 
be  allowed  to  become  effective.  The  new  rates  will,  no  doubt, 
slightly  increase  some  customers'  bills,  while  in  others  they  will 
result  in  a  reduction.  The  new  power  rate  will  be  beneficial  to 
power  users  and  will,  no  doubt,  attract  new  power  business,  be- 
cause there  is  no  regular  power  rate  in  effect  at  the  present  time. 
We  think  that  if  the  rates,  which  were  effective  under  the 
D.  G.  Huhn  operation,  were  reasonable,  the  slight  increase  made 
by  puttiiig  in  force  the  new  rates  is  certainly  off-set  by  the  giving 
of  a  24-hour  continuous  service. 

We  think  it  is  fair  to  assume  that  if  the  utility  or  other  inter- 
ested parties  finds^  after  a  reasonable  period,  that  the  new  rates 
are  not  just  what  they  should  be,  a  proper  adjustment  can  be 
made  voluntarily  by  the  utility,  or,  as  a  matter  of  fact,  the  Com- 
mission under  the  law  has  proper  l^al  authority  to  make  any 
further  investigation  or  entertain  complaints  at  any  time* 
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MICHIGAN   PUBIilO   UTILITIES    COMMISSION. 

EE  CITY  OF  SAULT  STE.  MABIE  et  aL 

[D-1534.] 

Service  —  Abandonment  —  Street  railtoaye  —  Burdensome  francMeee. 

A  street  railway  company  which  is  operating  at  a  loss  without 
prospect  of  recoupment  by  increased  business  should  be  allowed  to 
discontinue  operation  unless  burdensome  franchises  imposing  hsavy 
paving  expense  are  amended. 

[May  6,  1922.] 

Application  far  permission  to  discontinue  operation  of  street 
railway  lines;  railway  authorized  to  discontinue  service  unless 
city  should  amend  burdensome  franchises. 

By  the  Commission :  This  ma,tter  came  on  to  be  heard  upon 
the  application  of  the  Sault  Ste.  Marie  Traction  Company,  ask- 
ing permission  to  discontinue  operation  and  suspend  service  on 
its  lines  in  the  city  of  Sault  Ste.  Maria  The  petitioner  was 
represented  by  James  N.  Franz,  its  general  manager.  The  city 
was  not  represented  but  sent  a  letter  protesting  against  an  order 
authorizing  suspension  x)f  operations  of  the  traction  company. 

It  appears  from  the  record  in  this  case,  that  the  present  owners 
of  the  Sault  Ste.  Marie  Traction  Company,  purchased  the  prop- 
erty it  now  owns  and  operates  in  the  city  of  Sault  Ste.  Marie, 
at  a  receivers'  sale  in  April,  1919,  for  $100,000.  The  company 
has  been  operating  continuously  ever  since,  and  the  reports  show 
that  it  has  failed  by  approximately  fifteen  thousand  dollars  to 
earn  enough  money  to  pay  operating  expenses  alone.  No  divi- 
dends have  been  declared,  and  no  reserve  fund  created  to  take  care 
of  depreciation. 

Under  the  terms  of  the  franchise  under  which  it  is  operating, 
it  is  required  to  pay  for  the  paving  between  its  rails  and  for  8 
inches  outside  thereof.  Ashmun  street,  the  principal  business 
street  of  Sault  Ste.  Marie,  is  to  be  paved  this  year,  and  the  ex- 
pense to  the  traction  company  for  the  portion  of  pavement  it  is 
required  to  pay  for  under  the  franchise,  would  amount  to  be- 
tween $5,000  and  $8,000.  It  appears  that  on  February  13th, 
the  company  notified  the  city  that  it  had  no  money  to  pay  for 

P.U.R.1922D. 


RE  SAULT  STE.  MARIE.  15 

pavings  and  on  account  of  its  continued  losses,  was  unable  to 
raise  the  money. 

It  appears  from  the  testimony  that  the  company  is  willing  to 
continue  its  operations  providing,  it  is  relieved  from  the  expense 
of  paving  under  the  terms  of  the  franchise. 

This  Commission  feels  that  if  this  company  is  to  continue  to 
operate  at  a  great  loss,  that  it  should  not  be  required  to  continue 
its  operation.  It  is  not  the  duty  of  this  Commission  to  require 
a  utility  to  continue  to  give  service  to  the  public  at  a  loss,  unless, 
there  are  prospects  of  the  utility  recouping  the  loss  by  increased 
business. 

The  industrial  plants  at  Sault  Ste.  Marie  are  so  located  that 
it  would  seem  to  be  of  great  importance  to  the  city  that  street  car 
service  be  continued,  providing,  the  same  can  be  done  without 
too  serious  a  loss  to  the  company.  Whether  street  car  service 
is  to  be  continued  in  Sault  Ste.  Marie,  is  a  matter  in  which  the 
people  in  that  city  are  most  deeply  interested. 

The  Commission  feels  that  a  reasonable  time  should  bo  given 
to  the  electorate  of  the  City,  to  determine  whether  or  not,  the 
franchise  should  be  amended,  so  that  the  Traction  Company 
may  continue  to  operate. 

It  is  therefore  ordered,  by  the  Michigan  Public  Utilities  Com- 
mission, that,  the  Sault  Ste.  Marie  Traction  Company  be  and  it 
is  hereby  authorized  and  empowered  to  cease  the  operation  of 
its  street  railway  lines  in  the  city  of  Sault  Ste.  Marie,  at  the 
close  of  its  usual  running  hours  on  July  15,  1922,  unless,  prior 
to  that  time,  the  city  of  Sault  Ste.  Marie  by  the  action  of  its 
electorate,  shall  amend  the  franchise  under  which  the  traction 
company  is  now  operating,  so  as  to  relieve  it  of,  at  least,  that 
portion  of  the  expense  of  paving,  which  the  city  and  abutting 
property  owners,  would  be  required  to  pay  for,  if  the  traction 
company  were  not  located  thereon. 

It  is  further  ordered,  that  during  the  time  between  the  date 
of  this  order  and  said  15th  day  of  July,  1922,  the  said  Sault  Ste. 
Marie  Traction  Company  shall  keep  its  cars  in  operation  under 
its  present  system,  and  if,  on  or  before  the  said  15th  day  of 
July,  1922,  the  franchise  under  which  the  said  traction  company 
is  now  operating,  shall  have  been  amended  in  accordance  with 
this  order,  then,  in  such  case  the  said  street  railway  company, 
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shall  continue  until  the  further  order  of  this  Commission,  to 
operate  its  lines  in  the  city  of  Sault  Ste.  Marie,  and  to  continue 
to  give  street  railway  service  in  the  manner  it  is  now  giving  it. 

It  is  further  ordered,  that,  in  case  the  electors  of  the  city  of 
Sault  Ste.  Marie,  shall  before  the  said  15th  day  of  July,  1922, 
vote  not  to  amend  said  franchise,  then,  this  Commission  may  upon 
its  own  motion,  or,  upon  the  application  of  the  traction  company, 
so  amend  this  order,  as  to  permit  the  company  to  cease  operation 
at  an  earlier  date,  than  herein  provided. 

It  is  fvrther  ordered,  that,  this  Commission  specifically  retains 
jurisdiction  in  this  matter,  and  may  change  and  modify  this 
order  at  any  time,  or  make  such  further  order  in  the  premises, 
as  the  circumstances  may  warrant. 

It  is  further  ordered,  that,  a  certified  copy  of  this  order  shall 
be  sent  by  mail  to  Hon.  Geo.  O.  Comb,  mayor  of  the  city  of  Sault 
Ste.  Marie ;  and  another  to  the  Sault  Ste.  Marie  Traction  Com- 
pany, at  Sault  Ste.  Marie,  Michigan;  and  proof  of  the  mailing 
of  such  certified  copies  shall  be  filed  in  this  case. 

Dated  and  entered  at  Lansing,  Michigan,  this  6th  day  of  May, 
A.  D.  1922. 

Michigan  Public  Utilities  Commission,  Earl  R.  Stewart,  Wil- 
liam M.  Smith,  William  W.  Potter,  Sherman  T.  Handy,  Com- 
missioners. 


KBW  JERSEY  COURT   OF  ERRORS   AND   APPSSAIjS. 

CHAELES  P.  GILLEN 
v. 

PUBLIC  SERVICE  EAILWAY  COMPANY. 

[—  N.  J.  L.  — ,  116  Atl.  621.] 

Bates  —  Potoers  of  utilities  —  Filing  inoretised  schedules  — -  Street 
raiUoays, 

A  street  railway  company  under  the  New  Jersey  statutee  can  law- 
fully raise  its  fares  at  any  time  it  chooses  without  an  order  of  tbe^ 
Public  Utility  Commission  and  a  delay  of  twenty  days  before  pro« 
ceeding  under  the  order. 

(White  and  Van  Buskibk,  JJ.,  dissent.) 

[March  6,  1922.] 
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Appeal  from  a  judgment  of  the  Supreme  Court  affirming  a 
judgment  of  the  District  Court  holding  that  a  railway  company 
might  increase  fares  without  a  Commission  order  j  judgment  af- 
firmed. 

On  appeal  from  the  supreme  court,  in  which  the  following 
per  curiam  was  filed: 

"The  legal  question  presented  by  the  facts  of  this  case  is 
whether  the  defendant,  a  street  railway  company,  under  the  stat- 
ute, could  lawfully  raise  its  fares  at  any  time  it  chose,  without 
an  order  of  the  Public  Utility  Commission  and  a  delay  of  twenty 
days  before  proceeding  under  the  order. 

"This  question  was  definitely  settled  in  O'Brien  v.  Public 
Utility  Com'rs,  92  N.  J.  Law,  44,  P.U.R.1919B,  865,  105  Atl. 
132,  aflSrmed  in  92  N.  J.  Law,  587,  P.U.R1919D,  774,  106  Atl. 
414,  where  it  was  held  that  the  railway  company  possessed  such 
a  right,  and  that  case  is  controlling  here. 

"It  was  made  dear  in  the  case  referred  to  that  the  raising  of 
the  rates  was,  as  a  matter  of  course,  subject  to  intervention  by 
the  Public  Utility  Board,  who  may  suspend  the  fares.  The  prop- 
osition is  self-demonstrating  that,  if  the  defendant  company  had 
the  right  to  raise  the  fare,  it  needed  no  order  and  no  twenty  days' 
delay  before  putting  the  order  into  effect. 

"The  judgment  of  the  district  court  is  affirmed,  with  costs." 

Appearances:  Jerome  T.  Congleton,  of  Newark,  for  appel- 
lant; Frank  Bergen,  of  Newark,  for  respondent. 

Per  Curiam:  The  judgment  under  review  herein  should  be 
affirmed  for  the  reason  expressed  in  the  opinion  of  the  supreme 
court  We  desire  to  say  in  passing  that  the  supreme  court's  de- 
cision is  strengthened  by  the  opinion  of  this  court  in  Hackensack 
Water  Co.  v.  Board  of  Public  Utility  Com'rs.,  —  N.  J.  L.  — , 
P.U.K.1922C,  60,  115  Atl.  528,  which  was  decided  after  the 
filing  of  the  supreme  court's  opinion,  and  was,  therefore,  not 
before  the  judges  at  the  time  of  their  decision. 

For  affirmance:   The  Chancellor,  the  Chief  Justice,  Justices 

Trenchard,  Parker,  Bergen,  Mintum,  Black  and  Katzenbach, 

and  Judges  Heppenheimer,  Williams,  Gardner,  and  Ackerson. 

For  reversal:    Judges  White  and  Van  Buskirk. 
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Knew  YORK  PUBLIC  SERVICB  COMMISSION. 

BE  NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  377.] 

I  ' 

Bates  —  Beasonahleneas  —  Evidence  of  —  DepredaUon  reserve  -* 
Telephones, 

1.  The  fact  that  a  telephone  company  had  increased  its  deprecia- 
tion reserve  during  a  period  of  12  years  from  a  ratio  of  10.7  to  a  ratio 
of  over  30  per  cent  was  held  to  indicate  that  rates  had  been  too  higli 
and  should  be  reduced. 

Return  —  Operating  expenses  —  Advertising  —  T^ephones, 

2.  Advertising  in  order  to  justify  telephone  rate  increases  either 
contemplated  or  in  effect,  to  set  forth  attractiveness  of  employment  in 
the  company's  service,  or  to  market  the  company's  securities,  should 
not  be  charged  to  subscribers  although  reasonable  public  announcements 
of  changes  in  telephone  equipment  or  in  character  of  service,  issuance 
of  directories,  and  necessary  instruction  in  the  use  of  telephone  mech- 
anism may  be. 

Betum  — •  Reasonableness  — •  Economic  conditions  —  Telephones, 

3.  A  public  utility  must  face  the  fact  that  in  a  period  of  increased 
cost,  it  is  its  duty  to  adjust  expenditures  to  meet  these  costs  rather 
than  to  expect  to  exact  from  the  public  the  full  measure  of  such  cost 
by  means  of  increased  rates;  and  during  a  period  of  economic  read- 
justment, which  is  entailing  hardships  upon  the  public  as  a  whole,  a 
telephone  corporation  should  not  be  allowed  to  continue  to  enjoy  prac- 
tically the  full  measure  of  increased  rates  allowed  as  a  result  of  war 
conditions. 

[March  3,  1922.] 

Investigation  of  rates,  cliarges,  and  rentals  of  a  telephone 
company;  rates  reduced. 

By  the  Commission:  The  eviden'^e  already  submitted  in  this 
case  has  been  carefully  considered,  and  it  appears  to  the  satis- 
faction of  the  Commission  that  public  interest  requires  certain 
reductions  and  readjustments  in  the  rate  schedules  of  the  New 
York  Telephone  Company,  and  that  these  reductions  are  rea- 
sonable as  immediate  temporary  decreases  pending  the  final  de- 
termination of  this  proceeding. 

The  Commission  is  of  the  opinion  that  the  rates  now  put  in 
effect  are  necessary  at  this  time,  not  only  on  account  of  the  down- 
ward price  trend  of  all  materials,  the  decreasing  cost  of  money, 
the  daily  readjustments  in  the  labor  n^arket,  the  effort  toward 
economy  manifested  by  all  private  business  enterprises,  but  also 
because  the  Commission  is  convinced  that  the  sums  set  aside  for 
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annual  expenses  of  depreciation  are  largely  in  excess  of  what  is 
necessary,  and  in  consequence  the  accumulated  depreciation  re- 
serve is  increasing  more  rapidly  than  conditions  warrant. 

[1]  The  Commission  believes  that  the  Company's  estimates 
of  the  rates  of  depreciation  are  too  high  and  are  not  substantiated 
by  the  evidence.  The  testimony  indicates  that  in  a  telephone 
property  with  a  rate  of  growth  similar  to  that  of  the  New  York 
Telephone  Company,  the  depreciation  reserve  tends  to  become 
stabilized  at  approximately  thirty  per  cent  of  the  cost  of  the 
depreciable  property.  The  Company's  depreciation  reserve  ap- 
portioned to  New  York  state  now  stands  at  $69,596,739,  whereas 
its  total  fixed  capital  in  New  York  state,  including  land  and 
intangible  items,  is  $229,427,813,  producing  a  ratio  of  more 
than  thirty  per  cent.  But  when  this  Company  was  brought  under 
the  supervision  of  the  Public  Service  Commission  twelve  years 
ago,  the  ratio  of  its  depreciation  reserve  to  fixed  capital  was  only 
10.7  per  cent.  In  other  words,  there  has  been  accumulated 
through  charges  to  revenue  since  1910  more  than  $15,000,000 
of  depreciation  moneys  that  should  have  been  set  aside  out  of 
revenue  prior  to  1910,  and  is  now  presumably  included  in  the 
Company's  surplus.  It  must  be  clear  that  depreciation  rates 
which  have  enabled  the  Company  in  twelve  years  to  make  up  a 
depreciation  deficiency  of  $15,000,000  have  been  too  high  and 
should  now  be  reduced. 

The  Company  estimates  the  necessary  expense  of  depreciation 
for  1922  to  be  $12,800,000.  On  the  facts  presented,  we  believe 
$10,000,000  is  sufficient. 

[2]  The  Comj^y  also  estimates  that  its  publicity  and  adver- 
tising expenses  for  1922  should  be  $300,000.  Eeasonable  public 
announcements  of  changes  in  telephone  equipment  or  in  charac- 
ter of  service,  issuance  of  directories,  and  necessary  instruction 
in  the  use  of  telephone  mechanicism,  should  be  given  to  the 
public.  But  advertising,  in  order  to  justify  rate  increases,  either 
contemplated  or  in  effect,  to  set  forth  attractiveness  of  employ- 
ment in  the  Company's  service,  or  to  market  the  Company's  se- 
curities, should  not  be  charged  to  subscribers.  If  expenses  of 
the  latter  class  mentioned  were  paid  from  the  Company's  surplus, 
no  criticism  could  be  made.  We  believe  that  this  expense  should 
be  materially  reduced 
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The  dividend  history  of  this  company — an  average  annual  re- 
turn of  8.17  per  cent,  during  the  past  twenty-five  years,  and  the 
accumulation  of  surplus  (undivided  profits)  of  $36,579,446, 
during  the  same  period,  make  it  apparent  that  the  company  has 
been  generously  treated  in  the  matter  of  rates. 

[3]  We  believe  that  the  entire  schedule  of  expenses  of  the 
New  York  Telephone  Company  can  undergo  reasonable  revision, 
with  a  view  to  reaching  a  basis  of  expenditure  fair  to  the  public. 
The  telephone  company  should  make  this  revision.  If  this  is 
done,  it  will  not  interfere  with  the  company^s  securing  a  rea- 
sonable return  upon  its  investment.  The  company  has  shown 
an  unwillingness  to  abandon  any  of  its  costly  methods  of  doing 
business,  no  matter  how  burdensome  to  subscribers  who  furnish 
the  revenue  necessary  to  cover  all  expenditures.  The  situation 
which  this  and  every  other  public  utility  must  face  is  that  in  a 
period  of  increased  costs  it  is  its  duty  to  adjust  expenditures  to 
meet  these  costs  rather  than  to  expect  to  exact  from  the  public 
the  full  measure  of  such  costs  by  means  of  increased  rates.  In 
order  to  meet  the  economic  conditions  which  were  the  outgrowth 
of  the  war,  the  company  was  permitted  to  increase  its  rates  every- 
where throughout  the  state.  With  the  exception  of  the  reduc- 
tions made  by  this  Commission  in  the  rates  in  New  York  city, 
and  in  Buffalo,  there  has  been  no  change  from  the  rates  not  up 
in  accordance  with  these  advances.  We  are  now  in  a  period  of 
economic  readjustment,  which  is  entailing  hardships  upon  the 
public  as  a  whole.  It  is  not  reasonable  that  a  public  utility  such 
as  the  New  York  Telephone  Company  should,  during  this  period 
of  readjustment,  continue  to  enjoy  practicall^the  full  measure 
of  the  advances  that  were  allowed  to  it  as  a  result  of  war  condi- 
tions. The  reductions  ordered  are,  in  the  judgment  of  this  Com- 
mission, demanded  in  the  public  interest. 

The  Commission  has  endeavored  in  the  accompanying  order 
to  establish  rates  which  shall  be  uniform  in  all  exchange  areas 
of  the  same  approximate  telephonic  development,  demand  and 
plant  requirements,  taking  into  consideration  the  character  and 
value  of  the  service  demanded  by  subscribers  and  furnished  by 
the  company ;  and  has  classified  the  different  municipalities  and 
exchanges  in  accordance  with  such  requirements.    The'company^ 
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or  any  municipality,  may  apply  for  a  modification  of  these  classi- 
fications on  or  before  April  15,  1922. 

It  follows  that  the  accompanying  orders  should  be  entered, 
to  be  effective  April  1,  1922,  and  thereafter  until  the  final  de- 
termination of  this  proceeding,  or  until  the  further  order  of  the 
Commission. 

AU  concur. 


SOUTH  CAROLINA  RAIIiROAD  COMMISSION. 

BE  HOME  TELEPHONE  COMPANY. 

[Order  No.  239.] 

MCeium  —  Operating  expenses  —  Telephones  —  AutomohUes. 

1.  The  motor  vehicle  of  the  present  day  is  the  most  rapid  and 
feasible  method  yet  devised  for  looking  after  the  maintenance  of  tele- 
phone service,  and  aside  from  the  rapidity  furnished  through  motor 
▼ehicles,  their  use  results  in  a  saving  of  funds. 

Return  —  Operating  expenses  —  UncoUectihle  bills  —  Telephones, 

2.  A  telephone  company  should  have  no  accounts  due  from  sub- 
scribers and  agents  so  far  as  telephone  service  is  concerned  when  Com- 
mission rules  provide  that  service  should  be  discontinued  for  failure 
or  refusal  to  pay. 

Return  —  Operating  expenses  —  Charges  to  capital, 

3.  An  item  which  represents  a  balance  due  on  land  and  buildings 
of  a  telephone  company  should  not  be  aUowed  when  the  land  and 
buildings  are  listed  at  their  true  value. 

Return  —  Operating  expenses  —  Dividends, 

4.  A  telephone  company  operating  at  a  deficit  should  not  be  al- 
lowed, an  item  of  dividends  declared. 

Return  —  Operating  expenses  —  Interest  on  investments, 

5.  Interest  accrued  should  be  cared  for  by  the  return  on  invest- 
ment and  cannot  be  charged  to  operating  expense. 

Return  —  Operating  expenses  —  Undistributed  construction  expense, 

6.  An  undistributed  construction  expense  for  the  costruction  of  a 
telephone  plant  is  not  properly  listed  as  "construction  expense"  but 
should  be  represented  either  in  the  capital  stock  or  in  the  Indebtedness 
due  by  the  company. 

Return  —  Operating  expenses  —  Depreciation, 

7.  Depreciation  must  be  cared  for  each  year  and  at  the  end  of  the 
year  that  amount  must  be  dropped  and  the  depreciation  for  the  next 
year  considered. 
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Depreciation  —  Telephones  —  Buildings. 

8.  A  telephone  company  was  allowed  for  depreciation  6  per  cent 
on  the  telephone  property  itself  and  2  per  cent  on  buildings. 

Return  —  Basis  —  Capital  stocJc  —  Investment, 

9.  A  reasonable  return  should  not  be  baaed  on  the  capital  stock 
when  it  is  self-evident  that  there  is  a  great  deal  more  investment  in 
the  property  than  the  capital  stock,  nor  should  the  rate  yield  a  reason- 
able return  on  the  investment  and  at  the  same  time  be  sufficient  to  take 
care  of  interest  on  outstanding  debts. 

Bates  —  Telephones  —  Free  inter'exdhange  service. 

10.  There  should  be  no  free  service  between  exchanges  approxi- 
mately eighteen  miles  apart,  either  as  an  exaction  of  free  service  from 
the  telephone  company  or  on  the  theory  that  the  rates  as  made  for  the 
exchanges  include  this  service,  in  which  case  there  would  be  discrim- 
ination between  the  subscribers  of  the  exchange  connected  by  such  lines. 

Return  —  Telephones  — •  Amount. 

11.  An  actual  deficit  in  telephone  revenues,  after  taking  care  of  the 
actual  necessary  expenses  incurred  in  the  operation  and  maintenance 
of  the  property  and  a  return  of  8  per  cent,  must  be  cared  for  if  the 
company  is  to  continue  to  furnish  the  service  to  its  patrons  that  it 
must  furnish  so  long  as  it  is  in  business. 

Rates  —  Duty  of  Commission  — >  Franchises. 

12.  A  Commission  is  required  to  make  just  and  reasonable  rates 
notwithstanding  the  existence  of  a  franchise  agreement. 

[November  17,  1921.] 

Petition  by  a  telephone  company  for  increased  rates  and 
abolition  of  free  telephone  service  between  exchanges;  new  rate 
schedule  authorized  and  free  sen^ice  abolished. 

By  the  Commission:  This  matter  came  before  the  South 
Carolina  Railroad  Commission  on  June  29,  1921  on  petition  of 
the  Home  Telephone  Company,  which  company  operates  ex- 
changes at  Georgetown,  South  Carolina,  and  Andrews,  South 
Carolina.  After  considering  the  contents  of  the  petition  above 
referred  to  the  Commission,  according  to  law,  published  in  the 
Georgetown  Times  Index,  of  Georgetown,  South  Carolina  (this 
being  a  county  paper  published  each  week  in  the  city  of  George- 
town, South  Carolina),  notice  that  a  hearing  would  be  held  in 
the  office  of  the  Commission  at  Columbia,  South  Carolina  on 
September  7,  1921,  at  12  o'clock  noon,  at  which  hearing  all  inter- 
ested parties  were  requested  to  be  present  or  represented.  The 
notice  was  published  for  four  consecutive  weeks  as  indicated  by 
copies  of  same  now  on  file  in  the  Commission's  office. 

As  scheduled,  the  hearing  was  held  at  which  time  th6  George- 
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town  interests  were  represented  by  attorney  Pyatt,  the  Andrews 
interests  by  attorney  Levy,  while  the  Home  Telephone  Company 
was  represented  by  its  president,  Mr.  Barnes,  its  vice  president, 
Mr.  Fraser,  and  its  counsel,  Mr.  C.  H.  Barron. 

At  this  hearing  the  matter  of  service,  financial  condition  of 
the  telephone  company,  and  the  question  of  furnishing  free  inter- 
exchange  toll  service  between  the  exchanges  at  Georgetown,  South 
Carolina  and  Andrews,  South  Carolina,  were  gone  into  fully. 
It  developed  that  the  Home  Telephone  Company  above  referred 
to  was  in  a  critical  financial  condition  and  that  some  relief  would 
have  to  be  obtained  if  the  company  was  to  continue  to  perform 
the  functions  for  which  it  was  intended. 

Much  testimony  was  given  by  both  sides  to  the  controversy, 
after  which  the  Railroad  Conmiission  of  South  Carolina  reached 
the  conclusion  that  it  would  withhold  its  decision  for  a  reasonable 
time,  and  requested  thpse  present  representing  the  public  and 
those  present  representing  the  Home  Telephone  Company  to 
liold  such  meetings  as  in  their  opinion  were  proper,  and  if  pos- 
sible reach  some  satisfactory  conclusion  between  the  interested 
parties  that  woidd  enable  the  company  to  continue  to  render  the 
fc^ervice  which  it  was  created  to  perform.  The  Commission  waited 
for  quite  a  while  to  get  the  results  of  such  meeting.  At  the  ex- 
piration of  what  the  Commission  thought  was  a  reasonable  time 
requests  were  made  of  the  interested  parties  to  submit  to  the 
Commission  reports  of  their  investigations,  and  their  agreements 
if  they  had  been  able  to  reach  same.  The  Commission  was  in- 
formed that  a  committee  had  been  appointed  to  employ  experts 
to  audit  the  books  of  the  company  and  that  this  would  be  com- 
pleted in  a  few  days,  at  which  time  the  committee  appointed  for 
that  purpose  would  report.  In  course  of  time  this  was  done. 
A  copy  of  the  report  of  Searson  and  Bourke,  Certified  Public 
Accountants,  was  filed  with  the  Commission,  which,  after  a  thor- 
ough examination,  reveals  practically  the  same  financial  condi- 
tion aj9  contended  by  the  telephone  company. 

The  report  presented  by  the  committee  goes  into  this  matter 
fully  and  was  signed  by  E.  R.  Bealy,  J.  I.  Hazard  and  S.  P. 
Harper.  The  report  of  the  committee  is  a  liberal  one  and  covers 
apparently  every  phase  of  this  company's  operations.  Along 
with  this  report  was  submitted  a  copy  of  the  franchise  granted 
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by  the  town  of  Andrews,  South  Carolina,  to  the  Home  Telephone 
Company.  In  this  report  charges  occur  of  bad  management  on 
the  part  of  the  officials  in  charge  of  these  properties. 

The  one  outstanding  point  is  that  practically  all  parties  agreed 
as  to  the  valuation  of  the  property,  which  in  round  numbers 
would  be  $53,000. 

There  has  been  some  question  as  to  whether  it  would  be  proper 
for  the  telephone  company  to  own  its  own  home,  or  whether  it 
should  rent  quarters  in  which  to  maintain  its  exchange.  The 
Commission  has  given  this  proposition  an  unusual  amount  of 
consideration.  We  have  gone  into  the  matter  minutely  from 
every  angle  possible.  We  have  given  consideration  to  the  ques- 
tion of  this  telephone  company  owning  its  own  home,  and  have 
interested  ourselves  as  to  whether  exorbitant  prices  were  paid 
for  this  specific  land  and  building.  In  this  instance  we  have  to 
differ  with  some  in  the  contention  that  it  would  be  better  for  the 
telephone  company  to  rent  its  quarters.  The  experience  of  the 
Commission  has  been  that  when  a  corporation  of  this  kind  rents 
its  quarters  the  rents  vary  according  to  conditions  existing  in 
the  different  localities,  and  most  usually  vary  upwards,  very  sel- 
dom downwards.  Then  in  rented  quarters  the  company  is  sub- 
ject at  all  times,  after  reasonable  notice,  to  have  to  move.  This 
has  been  the  result  in  many  instances.  The  moving  of  a  tele- 
phone exchange  entails  more  cost  than  the  moving  of  the  average 
utility  due  to  the  intricate  and  delicate  instruments  and  appara- 
tus necessary  for  the  carrying  on  of  telephone  service.  In  addi- 
tion, it  always  disturbs  to  a  great  extent  the  service  while  such 
movements  are  being  perfected,  and  when  such  movements  be- 
come necessary  as  a  matter  of  fact  the  cost  of  same  must  come 
out  of  the  revenues  of  the  company  which  are  derived  from  no 
other  source  than  the  revenues  received  for  the  service. 

In  this  instance,  part  of  the  property  is  rented  and  the  rents 
are  properly  accounted  for  and  go  to  the  credit  of  the  mainte- 
nance  of  the  property,  and  aside  from  a  purely  business  propo- 
sition  we  have  taken  into  consideration  the  interest  of  the  patrons 
of  the  company  as  indicated  above  and  have  reached  the  conclu- 
sion that  it  is  right  and  proper  and  to  the  best  interest  of  all  con- 
cerned that  this  company  own  its  own  home.    It  also  has  a  tend- 
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ency  to  create  a  property  which  is  subject  to  taxation,  state, 
county,  school,  and  municipal. 

[1]  Some  comment  has  been  made  in  the  different  reports  and 
communications  that  this  company  maintains  automobiles  which 
could  be  dispensed  with  and  railroad  trains  used  for  the  main- 
tenance of  certain  lines.  The  Commission  has  given  this  thor- 
ough consideration,  not  only  in  this  specific  case  but  in  many 
other  similar  instances,  and  finds  that  telephone  service  is  sub- 
ject to  a  great  many  more  conditions  that  destroy  the  service 
than  any  other  utility  coming  under  the  jurisdiction  of  the  Com- 
mission. When  such  disturbances  occur,  if  the  service  is  to  be 
maintained  they  must  be  immediately  looked  after.  The  motor 
vehicle  of  the  present  day  is  the  most  rapid  and  feasible  method 
yet  devised  for  looking  aft^  matters  of  this  kind.  While  in 
certain  instances  the  actual  expense  incurred  in  reaching  the 
point  in  trouble  by  automobile  may  be  somewhat  more  than  if  a 
railroad  train  were  used,  still  when  you  figure  the  cost  due  to 
the  loss  of  time  of  employees  awaiting  arrival  of  trains  (and 
necessarily  they  must  be  paid  for  such  time)  it  is  the  opinion 
of  the  Commission  that  aside  fi-om  the  rapidity  furnished 
through  motor  vehicles  it  is  a  saving  of  funds  in  the  end.  This 
must  be  correct  as  this  method  is  being  used  to-day  by  practi- 
cally all  telephone  companies  operating  in  South  Carolina. 

From  the  reports  shown  by  the  expert  accountants,  the  com- 
mittee and  the  telephone  company,  the  automobiles  in  use  have 
not  been  listed  in  the  valuation  of  the  property. 

The  Commission  has  given  much  consideration  to  the  state- 
ments of  mismanagement  in  a  financial  way.  The  Commission 
is  of  the  opinion  that  in  place  of  'Tbad  management"  the  words 
"unsystematized  bookkeeping''  could  be  substituted.  Many  items 
appear  in  all  the  reports  that  the  Commission  cannot  give  cogni- 
zance to,  and  we  will  undertake  to  refer  to  a  few  of  those. 

[2]  One  is  an  amount  due  by  subscribers  and  agents  of  over 
$4,000,  Most  assuredly  a  telephone  company  should  have  no 
accounts  due  from  subscribers  and  agents,  so  far  as  telephone 
service  is  concerned,  as  it  is  expected  that  telephone  rentals  be 
paid  in  advance,  and  if  the  company  has,  through  leniency  or 
other  actions,  allowed  debts  of  this  kind  to  accumulate,  this 
amount  should  not  be  brought  over  charged  as  a  deficiency,  and 
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the  paying  subscribers  taxed  to  make  up  such  deficiency,  and 
this  the  Commission  will  not  allow.  Under  the  rules  of  the  Com- 
mission when  a  subscriber  fails  or  refuses  to  pay  for  service  same 
should  be  discontinued.  There  could  be  no  legal  or  moral  right 
to  tax  the  paying  subscribers  of  any  telephone  exchange  with 
excess  rate  to  maintain  service  for  a  non-paying  subscriber,  and 
this  cannot  be  done.  Therefore,  the  Commission  can  take  no 
cognizance  of  this  item.  \ 

[3]  There  also  appears  an  item  of  $5,445  which  evidently  is 
balance  due  on  land  and  buildings.  At  the  same  time  the  land 
and  buildings  are  listed  at  their  true  value,  therefore  the  Com- 
mission takes  no  cognizance  of  that  item. 

[4]  We  note  another  item  of  dividends  declared  of  $413.04. 
No  company  should  attempt  to  declare  dividends  when  it  is  clear- 
ly shown  that  the  company  is  operating  at  a  deficit  Therefore, 
the  Commission  dismisses  this  item. 

[5]  Another  item  of  interest  accrued  of  more  than  $1,000  is 
not  considered  by  the  Commission.  This  amount  should  be  cared 
for  by  the  return  on  the  investment.  The  Commission  could  not 
assess  rates  to  pay  interest  on  debts  that  have  been  incurred  in 
creating  the  value  of  the  property  and  then  grant  a  return  on 
the  entire  valuation  of  the  property.  This  item  likewise  has 
been  set  aside. 

[6]  There  is  also  an  undistributed  construction  expense  of 
more  than  $2,000  which  the  Commission  understands  was  for 
the  construction  of  the  Andrews  plant.  This  item  should  not 
have  been  listed  as  construction  expense  but  should  have  taken 
its  place  either  in  the  capital  stock  or  in  the  indebtedness  due 
by  this  company,  as  the  Andrews  exchange  is  properly  accounted 
for  in  the  valuation  of  the  entire  property. 

[7]  Another  item  of  much  interest  to  the  Commission  is  de- 
preciation, which  carries  an  amount  of  $14,694.80.  How  this 
amount  was  obtained  the  Commission  is  not  in  position  to  state, 
but  evidently  it  has  been  brought  over  from  year  to  year  until 
it  has  reached  these  enormous  figures.  The  Commission  can- 
not and  does  not  give  credence  to  this  item.  Depreciation  should 
and  must  be  cared  for  each  year  and  at  the  end  of  the  year  that 
amount  must  be  dropped  and  the  depreciation  for  the  next  year 
considered. 
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[8]  In  going  into  this  matter  of  depreciation  the  Commission 
has  been  diligent  in  its  efforts  to  get  all  the  information  possible. 
Depreciation  must  necessarily  be  based  on  certain  conditions. 
The  very  best  information  the  Commission  has  been  able  to 
obtain  from  disinterested  sources  is  that  telephone  construction, 
especially  the  aerial  portion  of  same,  exposed  to  salt  water  at- 
mosphere, is  subject  to  greater  depreciation  than  is  equipment 
of  similar  kind  located  away  from  such  conditions.  Aside  from 
this,  it  must  be  that  there  is  a  greater  hazard  from  wind  storms 
nearer  the  coastal  region  than  would  be  sustained  by  such  aerial 
systems  located  further  from  the  coast  In  order  to  be  abso- 
lutely fair  to  all  parties,  we  have  decided  that  6  per  cent  per 
year  on  the  telephone  property  itself  would  be  fair  and  equitable, 
but  we  cannot  allow  this  much  depreciation  on  the  buildings; 
and  in  reference  to  these  we  have  allowed  2  per  cent  per  year, 
which  we  consider  a  fair  depreciation  on  buildings. 

Other  sums  of  more  or  less  importance  have  shared  a  like  fate 
with  those  outlined  above,  and  after  much  consideration  the  Com- 
mission has  reached  the  conclusion  that  in  the  end  only  two  main 
factors  enter  into  this  controversy. 

First,  the  valuation  of  the  property,  which  apparently  is  agreed 
upon  as  being  around  $53,000.  This  is  about  the  only  point  in 
the  controversy  that  all  parties  seem  to  be  agreed  upon.  The 
Commission  is  disposed  to  take  the  figures  as  given  as  a  proper 
valuation. 

Second,  the  amount  of  revenue  now  obtained,  and  the  amount 
necessary  for  the  actual  maintenance  of  the  property,  to  care  for 
operating  expenses  and  a  reasonable  return  on  the  property, 
which  is  only  fair  to  all  parties  at  interest. 

[9]  It  would  not  be  fair  to  grant  what  is  usually  considered 
a  reasonable  return  on  the  capital  stock  when  it  is  self-evident 
that  there  is  a  great  deal  more  investment  in  the  property  than 
the  capital  stock  mentioned.  At  the  same  time  it  would  most 
assuredly  be  unfair  to  grant  any  corporation  rates  suflBcient  to 
yield  a  reasonable  return  on  the  investment,  and  at  the  same 
time  grant  rates  sufficient  to  take  care  of  interest  on  outstand- 
ing debts.  It  would  resolve  itself  into  this — that  a  company 
could  put  in  $5,000  capital  stock,  borrows  as  much  as  the  party 
making  the  loan  would  loan,  even  to  the  extent  of  as  much  as 
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$20,000,  but  it  would  not  be  fair  to  grant  rates  sufficient  to  take 
care  of  the  $25,000  investment  outright  to  the  company  and 
allow  the  company  to  list  as  expenses  the  interest  on  the  $20,000 
and  tax  rates  to  care  for  same. 

Therefore,  in  this  instance  the  company  must  take  care  of  its 
interest  and  its  outstanding  obligations  from  the  reasonable  re- 
turn on  the  entire  investment.  The  Commission  is  of  the  opinion 
that  neither  the  company  nor  its  patrons  could  legally  or  morally 
demand  more. 

Some  stress  has  been  laid  on  the  condition  of  what  is  known 
as  this  company's  Pawley  Island  property.  Investigation  shows 
that  this  branch  has  never  earned  anything  like  operating  ex- 
penses, that  the  service  has  never  been  properly  patronized  by 
those  presumed  to  use  the  same  on  Pawley  Island,  therefore  in- 
stead of  being  an  asset  this  specific  portion  of  this  company's 
property  has  developed  into  a  liability  without  any  hope  of  it 
becoming  an  asset  any  time  in  the  near  future.  This  portion 
of  the  company's  operations  will  be  properly  cared  for  in  the 
order  following  this  preamble. 

There  are  some  other  items  that  in  the  opinion  of  the  Commis- 
sion no  doubt  should  have  been  listed  in  the  valuation  of  the 
property.  It  must  be  that  this  company  has  some  stock  on  hand, 
in  fact  our  information  is  that  they  have  quite  an  amount  of 
stock,  including  wire,  cable,  some  new  telephones  and  quite  a 
number  of  telephones  that  could  be  put  into  service  with  minor 
repairs  then,  as  above  outlined,  we  do  not  find  where  the  auto- 
mobiles and  other  vehicles  have  been  listed,  althcugh  these  are 
necessary  for  the  upkeep  and  maintenance  of  the  lines,  also  poles, 
etc.  However,  the  Commission  is  disposed  to  let  this  matter 
aloiie  for  the  present  and  accept  the  valuation  as  above  indicated. 

We  have  also  gone  into  the  matter  of  wages  paid  all  parties 
connected  with  this  company.  We  can  see  no  place  to  cut  at  this 
time.  Most  assuredly  when  the  operators'  salaries  are  considered 
no  individual  desiring  telephone  service  would  wish  this  specific 
item  reduced.  As  to  the  salary  of  the  president  and  vice  presi- 
dent, both  together  would  not  make  the  average  salary  for  an 
official  of  this  kind« 

We  have  also  gone  into  the  matter  of  traveling  expenses  of  the 
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president  and  find  that  this  item  amounts  to  $40,  which  would 
not  affect  the  telephone  rates  either  one  way  or  the  other. 

We  fi.nd  that  the  salaries  and  wages  paid  to  others  connected 
with  this  company  are  as  low  as  could  possibly  be  expected  when 
you  consider  the  ability  required  to  make  adjustments,  repairs, 
etc,  to  such  delicate  and  intricate  instruments  and  apparatus  as 
the  telephone  service  requires. 

[10]  This  brings  the  Commission  to  that  bone  of  contention 
in  this  controversy,  which  the  Commission  is  of  the  opinion  is 
the  real  cause  of  the  conditions  which  have  been  existing  for  quite 
a  while  and  those  which  are  existing  today,  and  which  is  the  one 
proposition  that  has  no  doubt  caused  the  patrons  of  the  company 
to  fail  in  reaching  a  satisfactory  agreement — free  inter-exchange 
service  between  Georgetown  and  Andrews,  a  distance  of  approxi- 
mately eighteen  miles. 

This  specific  matter  has  been  thrashed  out  before  this,  as  well 
as  many  other  State  Commissions,  time  and  time  again.    There 
is  no  law  that  any  Commission,  so  far  as  this  Commission  knows, 
has  been  able  to  find  that  would  warrant  or  justify  any  regula- 
tory body  in  demanding  service  of  this  kind  free  of  charge. 
There  are  no  doubt  many  things  that  enter  into  this  controversy. 
First,  in  this  instance,  there  is  in  round  numbers  $8,000  in- 
vested in  this  specific  line     It  increases  the  cost  of  operation 
by  the  employment  of  additional  operators  to  care  for  this  serv- 
ice; it  increases  maintenance  to  a  greater  extent  than  on  city 
lines  from  the  fact  that  lines  of  this  kind  necessarily  must  tra- 
verse sections  which  cause  more  disturbances  or  interruptions 
to  the  service  than  ordinarily  takes  place  in  towns  or  cities.    In 
many  instances  the  service  is  used  by  those  who  are  not  even 
subscribers  to  either  of  the  exchanges  reached  by  such  lines. 
Complaints  are  frequently  received  in  regard  to  service  of  tliis 
kind  that  parties  actually  needing  the  lines  cannot  secure  the 
use  of  same  because  of  the  fact  that  the  lines  are  being  held  by 
messages  of  no  import     The  time  was  when  the  telephone  was 
regarded  merely  as  a  social  affair,  but  time  has  demonstrated 
that  this  is  not  a  correct  interpretation  of  the  object  of  the  tele- 
phone, but  that  it  is  a  business  proposition  and  a  necessity  for 
the  successful  transaction  of  the  business  of  the  country  that 
such  lines  are  intended  to  serve. 
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The  further  fact  must  be  considered  that  if  the  law  did  permit 
the  Commission  to  demand  a  free  service  there  could  be  no  l^al 
or  moral  right  to  demand  a  free  service  from  any  individual  or 
corporation  for  the  benefit  of  the  public.  The  contention  has 
often  been  made  that  the  rates  as  made  for  the  exchanges  in- 
cludes this  service.  This  contention  cannot  be  sustained,  as  most 
assuredly  it  would  be  a  clear-cut  case  of  discripiination  between 
the  subscribers  of  the  exchange  connected  by  such  lines,  many 
subscribers  not  demanding,  not  using  and  not  needing  such  facili- 
ties for  the  proper  transaction  of  their  business,  and  yet  under 
this  condition  being  forced  to  contribute  their  proportionate 
share  to  the  construction,  maintenance,  and  operation  of  such 
lines  for  the  benefit  of  their  fellow  subscribers  to  the  same  ex- 
change.   Therefore,  there  can  be  no  free  inter-exchange  service. 

[11]  Calculations  have  developed  that  with  all  the  revenue  re- 
ceived by  the  Home  Telephone  Company  at  Georgetown  and 
Andrews  for  telephone  service,  rents,  etc.,  after  taking  care  of 
the  actual  necessary  expenses  incurred  in  the  operation  and  main- 
tenance of  the  properties,  and  a  return  on  the  investment  of  8 
per  cent,  there  is  an  actual  deficit  of  more  than  $1,600  per  annum. 
This  amount  must  be  cared  for  if  the  company  is  to  continue  to 
furnish  the  service  to  its  patrons  that  it  must  furnish,  so  long 
as  it  is  in  business. 

A  careful  investigation  discloses  the  fact  that  the  rates  now 
in  effect  in  Georgetown  are  a  little  under  thef  uniform  rate  for 
exchanges  of  that  size.  The  rates  now  in  effect  at  the  Andrews 
exchange  are  very  much  under  the  usual  or  uniform  rates  for 
exchanges  of  that  size.  With  a  16§  per  cent  increase  the  Andrews 
exchange  would  still  be  farther  from  the  uniform  rate  than  the 
Georgetown  rate  is  at  present,  and  a  16§  per  cent  increase  in  the 
rate  for  telephone  service  at  Andrews  would  only  yield  in  round 
numbers  $500  per  annum,  and  still  leave  a  rate  lower  than  for 
other  exchanges  of  similar  size.  This  would  leave  remaining  a 
deficit  of  approximately  $1,100  that  the  company  will  be  forced 
to  care  for  through  the  charges  for  toll  service  between  these  ex- 
changes, which  in  the  opinion  of  the  Commission  they  can  do. 
However,  in  the  event  that  this  fails  then  necessarily  some  other 
action  will  have  to  be  taken. 

No  provision  has  been  made  for  dividends  as  most  assuredly 
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such  fands  mtist  come  out  of  the  reasonable  return  on  the  invest- 
ment and  the  dividends  should  be  regulated  in  proportion  to  the 
financial  conditions  existing  in  our  entire  country  at  this  specific 
time. 

[12]  The  Commission  has  also  given  due  cognizance  to  fran- 
chise granted  by  the  city  of  Andrews  to  the  Home  Telephone 
Company.  We  have  noted  the  agreement  contained  therein  and 
the  Commission  desires  it  understood  that  it  is  not  attempting 
to  abrogate  the  agreements  contained  in  this  franchise,  but  under 
the  law  it  is  required  of  the  Commission  to  make  what  in  its 
opinion  is  a  just  and  reasonable  rate,  and  if  the  agreement  as 
contained  in  §  15  of  the  franchise  as  to  free  service  between 
Andrews  and  Georgetown  is  to  be  continued,  the  Commission 
cannot  at  this  time  develop  any  method  that  will  enable  the  Home 
Telephone  Company  to  comply  with  the  other  requirements  as 
contained  in  other  paragraphs  of  said  franchise,  and  the  sole 
purpose  of  the  Commission's  action  is  to  do  and  cause  to  be  done 
the  things  that  are  required  of  telephone  companies  operating  in 
South  Carolina  at  such  a  rate  as  will  be  exactly  what  the  law 
requires — reasonable  and  just. 

The  Home  Telephone  Company  in  its  petition  requests  that 
the  rates  for  the  Andrews  Exchange  be  increased  as  follows : 

Special  line  business  telephone  from   $3.00  to  $4.00  per  month 

Duplex  line  business  telephone  from   $2.50  to  $3.60  per  month 

Special  line  residence  telephone  from   $2.00  to  $2.50  per  month 

Duplex  line  residence  telephone  from   $1.50  to  $2.00  per  month 

This  would  approximately  put  the  Andrews  Exchange  rates 
at  what  the  Georgetown  Exchange  rates  are  at  present;  George- 
town with  about  400  telephones,  while  Andrews  has  about  110 
telephones.  It  is  a  well  known  fact  that  the  worth  of  telephone 
service  is  r^ulated  by  the  number  of  telephones  connected  with 
the  exchange.  The  greater  the  number  of  the  telephones  the 
greater  the  value  of  the  service,  the  fewer  the  number  of  tele- 
phones the  less  the  value  of  such  service.  Therefore^  that  portion 
of  the  company's  petition  is  refused, 
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OLIVER  P.  BITTNER 

V. 

MAHONING  RURAL  TELEPHONE  COMPANY,     ' 

[Complaint  Docket  No.  4583.] 

Service  —  Telephones  —  Burol  Unes  —  Bates, 

1.  A  rural  telephone  company,  on  account  of  the  extent  of  th« 
territory  serred  and  the  limited  number  of  patrons  to  be  secured,  can- 
not be 'expected  to  collect  the  same  rates  or  render  service  of  the  sama 
character  as  a  utility  in  a  more  populous  community. 

Service  —  Telephones  —  Emergency  calls  —  Rules, 

2.  A  telephone  company  which  renders  only  emergency  senrioe 
during  certain  hours  should  file  as  a  part  of  its  tariff  schedule  a  rule 
in  which  such  emergency  calls  are  clearly  defined  rather  than  leave 
the  nature  of  the  call  to  the  discretion  of  the  operator. 

[January  24,  1922.] 

Complaints  against  telephone  service;  hours  of  service  ex- 
tended and  company  ordered  to  file  rule  defining  emergency  call 
servica 

Rilling,  Commissioner:  The  respondent,  the  Mahoning  Rural 
Telephone  Company,  was  incorporated  in  1908,  with  a  capital 
stock  of  $5,000.  Its  lines  extend  from  Lehighton  in  Carbon 
county,  through  the  Mahoning  valley,  to  Tamaqua  in  Schuylkill 
county,  a  distance  of  about  18  miles;  its  exchange  being  located 
at  the  village  of  Mantzville,  about  midway  between  the  termini 
of  its  lines.  Respondent  has  391  patrons  of  whom  280  are  farm- 
ers. Its  present  rates  are  $12  per  year,  if  the  patron  supplies 
the  telephone,  and  $18  per  year,  if  the  telephone  is  supplied  by 
the  company.  Its  lines  are  connected  at  both  Lehighton  and 
Tamaqua  with  the  exchanges  of  the  Bell  Telephone  Company 
and  the  Consolidated  Telephone  Company.  Up  to  January  1, 
1921,  its  property  cost  $26,779.11  and  it  has  an  indebtedness 
of  $4,700.  A  cash  dividend  of  $300  was  paid  in  1920 ;  no  evi- 
dence  was  given  as  to  the  extent  of  dividends  paid  prior  thereto. 
The  gross  receipts  from  all  sources  in  1920  were  $7,680.85,  and 
omitting  two  items,  one  of  Federal  taxes  and  another  of  interest 
paid,  the  total  operating  expenses  amount  to  $7,279.86,  leaving 
a  balance  of  $400.99.  In  expense  is  included  an  item  of  $4,- 
660.40  for  maintenance^  additions  and  improvements. 
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The  complaint  in  this  case  alleges  that  respondent's  service 
is  inadequate.  From  the  evidence  it  appears  that  respondent 
has  upon  some  of  its  lines  a  large  number  of  patrons  thereby 
often  causing  delay  in  obtaining  service.  This  condition  exists 
on  lines  of  many  rural  companies.  It  is,  by  reason  of  the  limited 
expense,  necessary  to  reach  patrons  by  having  a  large  number 
connected  with  a  single  line  that  rural  companies  are  able  to 
render  service  at  reduced  rates.  If  they  were  required  to  extend 
separate  wires  to  their  patrons,  or  if  a  limited  number  of  patrons 
were  placed  upon  their  wires,  or  twenty-four  hours  per  day  serv- 
ice was  installed,  the  increased  expense,  resulting  from  addi- 
tional facilities  would  be  reflected  in  higher  and  perhaps  pro- 
hibitive rates.  It  was  testified  that  if  respondent's  rates  were 
increased,  it  would  lose  many  patrons.  While  it  would  be  de- 
sirable for  each  patron  or  respondent  to  have  a  separate  wire, 
or  at  least  a  limited  number  upon  each  wire,  the  Conmiission  is 
of  opinion  that  the  complaint  made  in  this  respect  should  not, 
under  all  the  circiunstances,  be  sustained. 

In  so  far  as  the  facilities  of  respondent  and  its  service  through 
its  exchange  and  over  its  wires  are  concerned,  the  complainant 
testifies  as  follows: 

"Q.  Suppose  you  do  call  the  exchange,  and  they  give  you  the 
party  that  you  call,  is  your  service  satisfactory? 

"A.  Well,  since  July  15th,  yes;  that  is,  the  line  is  nice  and 
dear. 

"Q.  You  have  no  objection  so  far  as  the  line  is  concerned  if 
you  get  the  connection  ? 

"A.  Yes,  they  have  a  good  line,  they  have  good  poles,  and 
they  have  a  good  exchange,  right  up  to  date  is  what  I  think  and 
what  I  have  seen  up  there.'' 

It  would,  therefore,  appear  that  respondent's  facilities  and 
service  rendered  thereby  are  adequate. 

Respondent's  exchange  is  located  in  a  private  home  where  it 
is  operated  by  the  owner,  assisted  by  his  wife  and  daughter.  This 
exchange  is  open  for  general  service  each  week  day  until  10 :00 
p.  m.,  and  on  Sundays,  except  between  the  hours  of  9  ^00  a.  m. 
and  12:00,  and  from  1.00  p.  m.  to  4:00  p.  m.,  and  after  10:00 
p.  m. 

In  addition  the  respondent  company  renders  what  it  calls 
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emergency  service  after  10:00  o^clock  p.  m.  each  week  day,  and 
during  the  excepted  hours  on  Sunday.  The  practice  of  the  com- 
pany with  respect  to  emergency  calls  discloses  that  the  party  call- 
ing is  required  to  state  the  purpose  of  the  call  to  the  operator, 
and  if  the  operator  determines  it  to  be  an  emerg^icy  call,  such 
as  calling  for  a  doctor  or  any  important  business  matter,  service 
is  furnished;  otherwise  it  is  denied.  Whether  or  not  a  call  is 
to  be  treated  as  an  emergency  one,  thus  being  left  solely  to  the 
decision  of  the  operator,  and  not  defined  by  any  published  rules 
of  the  company,  leaves  the  door  open  for  discriminatory  treat- 
ment of  respondent's  patrons. 

Service  is  rendered  by  respondent  to  several  hotels  which 
specialize  in  serving  meals  on  Sunday  to  automobilists  and  other 
parties.  Complaint  is  made  that  those  conducting  hotels  are  very 
much  inconvenienced  by  reason  of  the  restricted  service  rendered 
by  respondent,  for  the  reason  that  parties  desiring  to  arrange 
for  meals  at  said  hotels  cannot  do  so.  It  was  also  testified  that 
diflBculty  was  had  in  making  long  distance  calls  through  the  con- 
nections of  respondent  with  other  companies.  The  trouble  in 
this  respect  was,  it  appears,  in  the  connecting  exchanges. 

[1]  Kespondent  is  a  public  utility  and  is  required  to  render 
reasonably  adequate  service.  What,  under  all  the  circumstances, 
is  reasonable  and  adequate,  must  be  determined  from  all  tiie  con- 
ditions under  which  the  utility  operates.  On  account  of  the 
extent  of  the  territory  served  and  the  limited  number  of  patrons 
to  be  secured,  a  rural  telephone  cannot  be  expected  to  collect 
the  same  rates  or  render  iservice  of  the  same  character  as  a  utility 
in  a  more  populous  community.  The  rates  that  would  be  re- 
quired to  render  service  in  respondent's  territory  comparable 
with  service  rendered  in  a  municipality  would  be  so  high  as  to 
practically  deny  service  to  many  of  respondent's  patrons.  The 
general  service  rendered  by  respondent  appears  to  be  adequate 
and  reasonable. 

[2]  The  Commission  is  of  the  opinion  that  the  public  served 
by  this  respondent  company  are  entitled  to  have  emergency  serv- 
ice more  clearly  defined,  and  that  the  practice  in  determining 
whether  certain  calls  are  emergency  calls  is  not  wholly  free  from 
criticism.  If  the  respondent  proposes  to  make  a  distinction  be-, 
tween  emergency  and  other  calls,  it  should  do  so  by  filing,  post- 
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iBg  and  publishing,  as  a  part  of  its  tariff  schedule,  a  rule  in 
which  such  emergency  calls  are  clearly  defined.  The  Commis- 
sion is  of  the  Opinion  that  the  public  necessity  requires  the  ex- 
change to  be  kept  open  on  Sundays  as  well  as  week  days  until 
10  P.  M.  for  general  service,  and  in  that  respect  complaint  is 
sustained,  and  if  it  proposes  to  differentiate  between  emergency 
and  general  service  after  10  o'clock  P.  M.  on  week  days  or  Sun- 
days, it  must,  in  the  manner  heretofore  indicated,  give  public 
notice  of  what  types  of  calls  are  to  be  included  under  that  desig- 
nation. 

An  order  in  compliance  with  the  conclusions  herein  reached 
should  issue. 


PSamSYIiVANIA  PUBIilC  SERVICS  COMMISSION. 

JOSEPH  CAUFPIEL  et  al. 

V. 

JOHNSTOWN  WATER  COMPANY. 

[Complaint  Docket  Nob.  3716-3718.] 

Valuation  —  Working  capital  —  Original  cost, 

1.  An  allowance  for  working  capital  should  not  be  included  In  an 
original  cost  statement  but  should  be  given  due  consideration  in  a 
determination  of  fair  value.  ' 

Valuation  —  Interest  during  construction  ~  Original  cost, 

2.  Loss  of  interest  during  construction  should  not  be  included  in 
an  original  cost  statement  but  should  be  given  due  consideration  in 
the  determination  of  fair  value. 

Valuation  —  Unused  property  —  Present  needs, 

3.  Property  consisting  of  a  dam,  pipe  line,  and  real  estate  no 
longer  in  use  because  of  condemnation  by  the  Department  of  Health 
on  account  of  pollution  of  water  and  not  available  imtil  certain  im- 
provements are  made,  and  land  acquired  for  reservoir  purposes  should 
not  be  included  in  the  rate  base,  until  the  improvements  are  made. 

Valuation  —  Contract  —  Water  during  shortage. 

4.  A  water  company  should  not  be  allowed  to  capitalize  and  in- 
clude in  its  rate  base  a  lease  under  which  property  is  used  by  another 
water  company  and  which  provides  that,  in  case  either  company  at 
any  time  should  experience  a  shortage  of  water,  the  other  party  would 
supply  such  deficiency  out  of  any  surplus  beyond  its  own  needs  which 
It  might  possess,  and  which  provides  further  that  either  company  fur- 
nishing water  in  excess  of  what  it  has  received  should  be  compensated 
therefor. 
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Valuation  ~  Leased  property  —  Water  utility, 

5.  The  value  of  property  owned  by  a  water  utility  and  leased,  to 
another  company  at  an  annual  rental  should  be  excluded  from  the  rate 
base  and  the  annual  rental  deducted  for  rate-making  purposes  from 
gross  revenue. 

Valuation  ~  Underlying  coal  deposits. 

6.  An  allowance  should  be  made  for  underlying  coal  in  real  estate 
belonging  to  a  water  utility  in  accordance  with  the  measures  of  value 
as  prescribed  by  the  Public  Service  Company  Law. 

Valuation  —  Timber  protecting  watershed, 

7.  Timber  upon  the  real  estate  of  a  water  utility  as  computed  in 
reproduction  cost  estimates  should  not  be  included  at  the  full  value 
of  merchantable  timber,  but  should  be  considered  and,  so  far  as  it 
affords  protection  to  a  watershed,  should  be  included  in  the  rate  base. 

Valuation  ~  Accidents  during  construction  —  Reconstrtiction  cost, 

8.  Reconstruction  cost  occasioned  by  a  break  in  a  water  pipe  line 
should  be  included  in  original  cost  when  there  is  no  testimony  indicat- 
ing dereliction  or  n^ligence  in  construction  and  when  it  is  shown  that 
the  work  was  planned  by  and  carried  on  under  the  supervision  of  a 
ck>mpetent  engineer  and  that  the  expenditure  was  the  result  of  an  occur- 
rence which  is  liable  to  happen  in  the  construction  of  any  large  under- 
taking and  could  not  be  avoided. 

Return  ^  Water  —  Amount, 

9.  A  water  utility  was  allowed  an  annual  return  of  7  per  cent. 

Depreciation  ^  Water  —  Amount, 

10.  A  water  utility  was  allowed  for  annual  depreciation  a  sum 
amounting  to  approximately  f  of  1  per  cent  on  its  depreciable  prop- 
erty,.it  appearing  that  the  property  was  well  maintained. 

Return  —  Com,mission  expenses  ~  Amortization. 

11.  That  part  of  the  cost  of  a.  Commission  rate  proceeding  not 
already  paid  from  the  operating  account  was  amortized  over  a  three- 
year  period. 

Rates  ^  Commission  power  —  Contract, 

12.  Contracts  relating  to  rate's  do  not  preclude  the  Pennsylvania 
Commission  from  inquiring  into  and  determining  the  reasonableness 
thereof,  and  a  public  utility  may  file  a  schedule  for  all  service  ren- 
dered although  not  in  accordance  with  such  contract. 

JHsorimination  —  Municipalities  ~  Free  fire  service, 

13.  A  water  utility  should  collect  rates  for  all  fire  service  rendered 
to  a  municipality  although  a  contract  has  been  made  whereby  in  con- 
sideration of  a  fixed  sum  per  hydrant  the  utility  has  agreed  to  render 
perpetual  free  service. 

Rates  —  Water  —  Differentials  —  Extra  pumping  service. 

14.  A  water  utility  may  properly  charge  increased  rates  for  its 
service  to  patrons  living  on  elevated  territory  and  requiring  extra 
pumping  service. 

[March  7,  1922.] 
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CoMPiiAiNT  against  increased  water  rates;  utility  ordered  to 
submit  new  schedule  of  rates  in  conformity  with  the  Commis- 
sion's finding. 

Rilling,  Conmiissioner :  The  Johnstown  Water  Company, 
respondent,  originally  chartered  in  1886,  accepted  the  Consti- 
tution as  well  as  the  General  Corporation  Act  of  1874,  and 
now  serves  the  city  of  Johnstown  and  adjacent  boroughs,  having 
upwards  of  15,000  patrons  on  its  distribution  system.  Service 
19  rendered  on  both  flat  rate  and  meter  basis ;  approximately  one- 
half  of  its  patrons  now  being  on  meter  rates.  The  number  of 
meter  patron^  are  being  increased  annually,  and  in  a  few  years 
practically  all  of  its  service  will  be  rendered  on  meter  basis. 
Large  industrial  concerns  and  two  other  water  companies  are 
supplied.  From  several  sources  in  adjacent  territory  respondent 
secures  its  supply  through  impounding  dams  and  reservoirs,  serv- 
ing all  save  about  3|  per  cent  of  its  patrons  by  gravity ;  a  limited 
number  of  patrons  residing  on  elevated  territory  requiring  pump- 
ing service. 

Effective  October  1,  1920,  respondent  filed  its  schedule  of 
rates,  P.  S.  C^  Pa.  No.  2,  superseding  its  schedule  P.  S.  C.  Pa.  No. 
1,  which  had  been  in  effect  since  January  1,  1914,  making  in- 
creases in  meter  and  flat  rate  service  of  approximately  33J  per 
cent  and  in  fire  service  100  per  cent. 

Complaints  were  filed  against  the  increased  rates,  before  their 
effective  date^  by  Joseph  Cauffiel,  individually,  as  well  as  chief 
executive  of  the  city  of  Johnstown ;  also  by  the  borough  of  Fern- 
dale,  adjacent  to  the  city  of  Johnstown  and  served  by  respondent. 
Both  complaints  allege  the  increased  rates  to  be  excessive  and 
unreasonable;  the  borough  of  Ferndale  making  the  additional 
allegation  that  the  service  was  inadequate.  This  latter  feature 
of  the  complaint  has  been  withdrawn  and  the  only  issue  now 
remaining  for  consideration  is  the  reasonableness  of  respondent's 
rates.  Respondent  entered  a  general  denial  of  the  complaint  as 
mada 

Respondent  has  outstanding  $690,000  of  5  per  cent  bonds, 
and  capital  stock  amounting  to  $375,000,  making  a  total  capi- 
talization of  $1,065,000,  being  less  as  will  appear  than  25  per 
cent  of  the  fair  value  of  respondent's  property  as  herein  deter- 
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mined.  As  compared  with  many  other  utilitiee  coming  to  the 
attention  of  the  Commission,  it  is  refreshing  to  note  the  extent 
of  respondent's  capitalization  as  compared  with  the  value  of  its 
property.  The  policy  adopted  by  respondent  in  this  respect  re- 
sults in  its  credit  being  high  and  it,  therefore,  can  readily  secure 
any  capital  required  to  make  extensions. 

The  financial  aflFairs  of  respondent  appear  to  have  been  ad- 
ministered in  a  conservative  and  efficient  manner,  its  books  have 
been  well  kept  and  we  believe  correctly  reflect  its  affairs,  indi- 
cating a  splendid  financial  history.  Respondent's  property, 
generally  speaking,  has  been  maintained  in  good  condition  and 
efficiently  operated. 

The  great  Johnstown  flood  which  occurred  May  31,  1889, 
wrought  havoc  with  part  of  respondent's  property,  including  its 
office.  Sufficient  books  of  account,  however,  were  recovered  to 
furnish  the  necessary  information  to  ascertain  original  cost  prior 
thereto. 

[1,  2]  Respondent  submitted  in  evidence  (Exhibit  No.  6)  a 
statement  of  original  cost  of  all  its  property  as  of  September 
80,  1920,  including  meters,  installation,  reforestation,  yard, 
tools,  meter  parts,  etc.  This  statement  starts  with  an  undis- 
tributed item  of  $185,408.88,  as  of  December  31,  1869 ;  no  de- 
tailed information  as  to  how  said  item  was  made  up  being  as- 
certainable. Respondent  has  included  in  its  original  cost  state- 
ment an  item  of  working  capital  of  $50,000  and  loss  of  interest 
during  construction  (estimated)  of  $207,775.50.  These  two 
items  in  our  judgment  have  no  part  in  an  original  cost  set  up 
but  will  be  given  due  consideration  in  the  determination  of  fair 
value.  With  the  items  of  working  capital  and  loss  of  interest 
during  construction  eliminated,  the  total  original  cost  of  re- 
spondent's property,  as  contained  in  said  statement,  is  $3,533,- 
234.18,  covering  all  of  respondent's  property  from  its  inception, 
including  that  which  may  have  become  obsolete  for  any  reason. 
As  respondent  has  been  rendering  service  for  more  than  50  years, 
there  necessarily  must  have  been  more  or  less  obsolescence  in  con- 
nection with  its  facilities. 

From  Sept^nber  30,  1920,  to  January  1,  1922,  $225,146.12 
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has  been  expended  in  capital  charges  making  the  total  original 
cost  of  respondent's  property  as  of  January  1,  1922,  $3,758,- 
379.30. 

Included  in  this  original  cost  statement  are  two  dams,  River 
Dam  and  Laural  Dam  No.  1,  costing  $14,376.44.  These  have 
been  abandoned  and  two  other  items  of  property,  hereinafter 
found  to  be  neither  used  nor  useiful,  costing  originally  $442,404.- 
24,  are  also  included. 

The  Conemaugh  and  Franklin  Water  Company,  serving  the 
boroughs  of  Conemaugh  and  Franklin,  adjacent  to  the  city  of 
Johnstown,  has  a  capital  stock  of  $100,000,  all  of  which  is  owned 
by  the  Johnstown  Water  Company.  It  is  operated  as  an  inde- 
pendent company,  although  its  officials  are  the  same  as  the  Johns- 
town Water  Company  and  is  supplied  by  respondent  on  a  meter 
basis  at  the  rates  specified  in  the  schedule  complained  of.  The 
revenue  received  therefrom  is  included  in  general  revenues.  The 
historical  cost  and  reproduction  cost  estimates  submitted  in  this 
case  do  not  include  anything  for  the  capital  stock  or  property  of 
the  Conemaugh  and  Franklin  Water  Company. 

In  1919,  respondent  sold  4,716,790,000  gallons  of  water,  of 
which  2,172,510,000  gallons  were  sold  to  the  Manufacturer's 
Water  Company  and  153,380,000  gallons  were  sold  to  the  Cone- 
maugh and  Franklin  Water  Company ;  the  balance  being  sold  to 
respondent's  domestic  and  industrial  consumers.  It  will  appear 
that  nearly  one-half  of  its  supply  was  sold  to  the  Manufacturer's 
Water  Company.  In  1921,  respondent  supplied  4,807,677,000 
gallons  of  water,  of  which  1,160,286,000  gallons  were  furnished 
to  the  Manufacturer's  Company  and  183,677,000  gallons  to  the 
Conemaugh  and  Franklin  Water  Company. 

In  the  inventory  of  respondent's  property,  submitted  by  its 
engineers,  are  several  items  which  complainants  contend  are 
neither  used  nor  useful  and,  therefore,  should  not  be  included  in 

the  rate  base. 

[3]  First:  The  North  Fork  property,  consisting  of  a  dam, 
pipe  line,  and  real  estate,  costing  originally  $90,522.15.  This 
has  not  been  in  use  for  some  years,  the  water  having  been  con- 
demned by  the  Department  of  Health  of  the  state  on  account  of 
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pollution.  It  appears  in  evidence  that  respondent  contemplates 
making  certain  improvements  to  this  part  of  its  property,  which, 
when  made,  will  render  it  available.  Land  for  reservoir  purposes 
has  recently  been  acquired.  Until  the  improvements  are  made 
the  Commission  is  of  opinion  that  it  should  not  be  included  in 
the  rate  base. 

[4,  5]  Second:  The  border  dam  and  pipe  line  (Stony  Creek), 
which  originally  cost  $351,882.09,  has  been  leased  by  respondent 
for  a  long  term  to  the  Manufacturer's  Water  Company  at  an 
annual  rental  of  $14,000,  and  is  used  by  that  company  to  render 
service  to  a  number  of  manufacturing  plants.  In  the  lease  agree- 
ment, it  is  provided  that  in  case  either  the  respondent,  lessor,  or 
the  Manufacturer's  Company,  lessee,  at  any  time  experience  a 
shortage  of  water  the  other  party  "will  supply  such  deficiency 
out  of  any  surplus  beyond  its  own  needs  which  it  may  possess." 
It  is  provided,  however,  that  if,  in  any  year,  the  exchange  of 
water  has  not  been  equal,  the  company  furnishing  water  in  excess 
of  what  it  has  received  shall  be  compensated  therefor  in  such 
manner  as  the  respective  parties  may  agree. 

In  so  far  as  the  public,  served  by  respondent,  is  concerned,  the 
border  dam  and  pipe  line,  owned  by  it  and  leased  to  the  Manu- 
facturer's Water  Company  are  in  the  same  position  as  though 
owned  by  another  company.  The  public  is  not  directly  served 
and  derives  no  benefit  therefrom.  As  to  any  water  which  may 
be  supplied  by  the  Manufacturer's  Company  to  respondent  under 
the  conditions  of  the  lease  it  will  be  paid  for  as  is  in  the  lease 
provided,  and  necessarily  will  be  included  in  respondent's  operat- 
ing costs. 

The  Commission  is  of  opinion  that  this  contract  cannot 
be  capitalized  at  any  amount  and  included  in  the  rate  base  as 
contended  for  by  respondent. 

The  border  dam  and  pipe  line  property  will  not  be  included 
in  the  rate  base,  hereinafter  determined,  and  the  $14,000  annual 
rental  will  be  deducted  for  rate-making  purposes  from  respond- 
ent's gross  revenue. 

The  following  is  a  statement  of  the  amount  of  revenue  received 
annually  by  respondent  for  water  sold  to  the  Manufacturer's 
Company  on  meter  basis: 
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1912  $22,282.62 

1913  22,282.62 

1914  : 1 14,000.00 

1915  14,059.76 

1916  23,118.01 

1917  60,5.59.76 

1918  ^ 78,857.66 

1919 72,952.26 

1920  80,362.64 

1921  63,326.00 

[6]  Underlying  coal  in  real  estate  owned  by  respondent  was 
by  engineers,  appraised  at  $59,442.  Complainants  appraised 
the  same  at  $34,215.  On  behalf  of  complainants,  however,  it  is 
contended  that  coal  should  not  be  included  in  reproduction  cost 
estinoiate  at  its  present  cost,  it  having  been  purchased  by  respond- 
ent with  the  real  estate  at  a  price  materially  below  the  reproduc- 
tion cost  estimate.  It  cannot  be  removed  without  injury  to 
respondent's  source  of  supply.  It  is  included  in  original  cost  in 
price  paid  for  the  real  estate  which  it  underlies. 

The  contention  of  the  respondent  in  connection  with  its  coal 
property  will  not  be  adopted  by  the  Commission,  but  an  allow- 
ance will  be  made  for  this  item  in  accordance  with  the  measures 
of  value  as  prescribed  by  the  Public  Service  Company  Law. 

[7]  The  Commission  is  also  of  the  opinion  that  in  the  light 
of  the  testimony  the  timber  upon  respondent's  real  estate,  as 
computed  in  reproduction  cost  estimates,  should  not  be  included 
at  the  full  value  of  merchantable  timber.  The  amount  involved 
is  not  great  It  will,. however,  be  considered  and  so  far  as  it 
affords  protection  to  the  watershed  will  be  included  in  the  rate 
base. 

[8]  Third:  The  Dalton  Reservoir  pipe  break.  It  appears 
that  during  the  time  of  construction  of  the  Dalton  Run  resen^oir 
embankment,  there  was  a  break  in  the  pipe  line  resulting  in  a 
reconstruction  cost  amounting  to  approximately  $28,369.09. 
Complainants  asked  that  this  sum  be  deducted  from  the  original 
cost  and  not  considered  by  the  Commission  in  determining  fair 
value,  alleging  the  same  to  have  occurred  by  reason  of  faulty 
planning.  While  this  expenditure  was  made  for  the  purpose 
stated,  there  is  no  iestimony  indicating  that  respondent,  in  any 
manner,  was  derelict  or  negligent  in  the  construction  of  this  part 
of  its  property.  The  work  was  planned  by  and  carried  on  under 
the  supervision  of  a  competent  engineer.    This  expenditure  was 
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the  result  of  an  occurrence  which  is  liable  to  happen  in  the  con- 
struction of  any  large  undOTtaking  and  is  such  a  risk  as  could  not 
be  avoided  by  the  utility.  The  Commission  is  of  opinion  that 
under  all  the  evidence  it  should  bo  included  in  the  rate  base. 

Respondent  submitted  two  reproduction  coSt  new  estimates  of 
its  property,  one  as  of  October  1,  1920,  and  another,  based  on 
five  years'  average  prices  prior  to  October,  1920.  The  reproduc- 
tion cost  of  the  border  dam  and  pipe  line  property,  leased  to  the 
Manufacturer's  Water  Company,  which  we  found  to  be  neither 
used  nor  useful,  was  separately  estimated.  The  reproduction 
cost  estimates  of  all  of  respondent's  other  property  submitted  to 
the  Commission  are  as  follows: 

Ist.    Based  on  prices  as  of  October  1,  1920 $8,283,485.43 

Less  accrued  depreciation    566,710.72 

Reproduction  cost  new  depreciated   $7,716,774.71 

2nd.   Based  on  five  years'  average  prices  prior  to  October  1, 

1920    $5,899,635.22 

Less  accrued  depreciation   399,845.13 

Reproduction  cost  new  depreciated  $5,499,790.09 

The  amount  respondent  has  allowed  for  accrued  depreciation, 
in  each  instance,  is  less  than  7  per  cent  of  the  total  reproduction 
cost  new  estimates,  indicating  the  extent  to  which  respondent 
deems  its  property  is  depreciated.  Included  in  reproduction  cost 
new  estimates,  are  intangibles,  as  per  items  Nos.  14  to  21,  in- 
clusive, in  respondent's  exhibit  No.  8,  amounting  in  the  1920 
price  estimate  to  $2,022,629.63,  approximately  25  per  cent  of 
the  entire  reproduction  cost  new.  In  the  1920  price  estimate, 
the  item  of  going  cost  is  $615,000 ;  and  an  item  of  cost  of  obtain- 
ing money  $148,908.55.  There  was  no  evidence  indicating  what, 
if  anything,  respondent,  at  any  time,  paid  in  order  to  obtain 
funds.  Other  intangibles  included  are  contingencies,  engineer- 
ing, administrative  (general  and  legal),  promotion,  organization, 
interest  during  construction,  and  $50,000  for  working  capital. 
The  reproduction  cost  estimates,  submitted  by  respondent,  do  not 
include  any  item  for  going  concern  valua  They  do  include  the 
North  Fork  Dam  property  and  merchantable  timber. 

Complainant  submitted  a  reproduction  cost  new  estimate,  pre- 
pared by  its  engineers,  based  on  ten-year  average  prices,  1909- 
1918,  inclusive,  including  intangibles  and  an  item  of  $20,000 
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for  working  capital,  amounting  to  $4,025,138.94.  Deducting 
depreciation  estimated  at  $235,605.58  leaves  a  balance  of  $3,- 
789,533.09.  The  property  included  in  complainant's  reproduc- 
tion estimate  is  the  same  as  that  included  in  respondent's  esti- 
mate. Testimony  was  adduced  indicating  that  90  per  cent  of 
respondent's  property  had  been  constructed  prior  to  war  prices. 
The  cost  estimates,  as  submitted  are  as  follows : 

Original  cost   $3,758,379.30 

Reap.  Reprodnction  cost  new  estimate,  depreciated  1920  prices  7,716,774.71 
Reap.  Reproductibn    cost    new    estimate,    depreciated    5-jear 

average  prices  1916-1920    6,499,790.09 

Comp.  Reproduction   cost  new  estimate,  depreciated   lO-year 

average  prices  1909-1918  3,789,533.09 

Bespondent  b^an  business  in  1869  when  its  total  revenue  was 
$14,503.55.  It  has  prospered  through  a  continuous  gradual 
growth;  its  total  revenue  in  1921  amounting  to  $487,856.55.  It 
has  paid  out  of  earnings  all  interest  on  bonded  indebtedness,  divi- 
dends on  its  outstanding  stock  averaging  6.36  per  cent  annually  ' 
and  in  addition  thereto  has  paid  from  earnings  approximately 
two-thirds  of  the  entire  cost  of  its  property. 

[9]  Giving  due  consideration  to  all  the  evidence  submitted, 
and  making  proper  allowance  for  all  elements  of  value  the  Com- 
mission finds  and  determines  that  the  fair  value  of  all  of  respond- 
ent's used  and  useful  property,  as  herein  ascertained,  as  of 
January  1, 1922,  is  $4,750,000,  on  which  a  fair  return  is  allowed 
at  the  rate  of  7  per  cent  per  annum. 

[10]  Considering  that  respondent's  property  has  been  and  is 
being  well  maintained,  the  Commission  will  allow  $30,000  annu- 
ally as  a  reserve  for  depreciation,  which  sum  is  approximately 
three-fourths  of  1  per  cent  on  so  much  of  respondent's  property 
as  is  depreciable. 

Respondent  submitted  a  statement  of  actual  operating  expenses 
for  1920,  amounting  to  $140,632.39,  including  Federal  Income 
taxes  $17,771.47,  Loan  Tax  $2,179.60  and  $7,274.10  paid  on 
account  of  cost  of  this  proceeding.  With  these  items  amounting 
to  $27,225.17  deducted,  the  actual  operating  expenses  for  1920 
amount  to  $113,407.22. 

A  statement  of  actual  operating  expenses  for  1921,  not  includ- 
ing any  amount  paid  for  Federal  Income  or  loan  taxes  amounts 
to  $180,352.64.    Included  in  this  is  $6,841.78  paid  to  apply  on 

P.UJL1922D. 


44  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

the  cost  of  this  proceeding.  With  this  item  omitted,  the  actual 
operating  expenses  for  1921  are  $123,510.86.  Complainants 
submitted  an  estimate  for  operating  expenses  to  be  fixed  by  the 
Commission,  excluding  Federal  Income  taxes,  and  allowing 
$3,000  toward  the  cost  of  this  proceeding  of  $101,870.  Account- 
ants for  respondent  made  an  estimate  for  future  operating  costs 
amounting  to  $154,925.  This  sum  includes  $24,000  for  Federal 
Income  taxes  and  $5000  to  apply  on  the  cost  of  this  proceeding. 
There  has  been  a  marked  increase  in  the  operating  expenses 
during  recent  years  due  to  the  higher  price  levels,  increases  made 
in  salaries,  etc.  The  following  is  a  statement  of  operating  ex- 
penses since  1916,  income  taxes  and  taxes  paid  on  bonds  omitted: 

191G    $61,546.41 

1917    85,238.26 

1918    96,594.61 

1919  102,366.86 

1920  113,407.22 

1921  123,510.86 

• 

Considering  all  the  conditions  under  which  respondent  will 
operate  in  the  future,  including  the  fact  that  the  tendency  to 
price  levels  is  still  downward  and  that  the  cost  of  this  proceeding 
has  practically  all  been  paid  so  that  only  a  small  allowance  is 
necessary  therefor,  the  Commission  is  of  opinion  that  respondent 
should  be  allowed  as  operating  expenses  the  sum  of  $122,500. 

[11]  The  cost  of  this  proceeding  to  respondent  is  estimated  by 
both  parties  at  $15,000,  of  which  sum  $7,274.10  was  paid  in 
1920  operating  cost,  and  $6,841,78  in  1921,  leaving  a  balance 
of  only  $884.12  which  we  have  included  in  operating  costs  al- 
lowed to  be  amortized  over  a  period  of  three  years. 

Respondent's  gross  revenue  in  1921  from  all  sources  under 
the  rates.complained  of,  not  including  $14,000  received  as  annual 
rental  from  the  Manufacturer's  Water  Company  for  the  border 
dam  and  pipe  line  property,  was  $487,856.55. 

The  statement  was  made  during  the  hearings  that  it  was  possi- 
ble that  respondent  in  the  future  might  sustain  a  loss  in  revenue 
on  account  of  the  discontinuance  of  service  to  a  large  industry 
or  some  industries.  The  calculations  herein  made  are  based  on 
the  continuance  of  respondent's  business  in  the  future  as  in  the 
past,  so  far  as  industries  are  concerned.     Should  there  be  any 
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tDEterial  change  therein^  the  Commission  will  consider  the  same 
upon  any  application  being  made  in  relation  thereta 

Summary, 

Fair  value  as  a  rate  base  $4,750,000.00 

7%  annual  fair  return   332,500.00 

Annual  reserve  for  depreciation   30,000.00 

Operating   costs    122,600.00 

Total  revenue  required    $485,000.00 

[12,  13]  Respondent  is  furnishing  fire  service  in  the  territory 
served  by  it  through  408  fire  hydrants  for  which,  as  per  its  new 
sciedtile  of  rates,  it  is  asking  $50  per  annum  per  hydrant.  For 
64  of  the  hydrants  no  rates  were  heretofore  collected  by  reason 
of  agreements  made  between  the  city  of  Johnstown  or  some  of  its 
constituent  boroughs  with  respondent,  whereby  in  consideration 
of  the  sum  of  $500  per  hydrant  or  $32,000  paid  to  respondent, 
it  agreed  to  continue  to  render  perpetual  free  service  through 
Faid  64  hydrants.  Contracts  relating  to  rates  do  not  preclude 
the  Public  Service  Commission  from  inquiring  into  and  deter- 
mining the  reasonableness  thereof,  and  respondent  may  file  a 
schedule  for  all  service  rendered  in  the  manner  it  has  done. 

Respondent  at  the  time  of  the  hearing,  offered  to  refund  to 
complainant,  the  city  of  Johnstown,  the  sum  of  $32,000  without 
interest,  being  the  amount  paid  for  the  perpetual  service  of  64 
hydrants.  The  borough  of  Femdale,  pursuant  to  a  condition  in 
the  franchise,  has  also  been  receiving  service  through  one  fire 
hydrant  free  of  charge,  for  which  respondent  is  also  now  seeking 
to  collect  $50.00  per  annum. 

The  ConMnission  is  of  opinion  that  respondent  should  collect 
rates  for  all  of  the  fire  service  it  renders  to  complainants,  includ- 
ing the  service  rendered  through  the  64  fire  hydrants,  for  which 
it  has  heretofore  been  paid  $500  each  for  perpetual  service.  Also 
that  the  borough  of  Femdale  is  required  to  pay  for  the  service 
rendered  through  the  hydrant  for  which  no  charge  heretofore  has  . 
been  made.  The  rights  of  the  parties  in  relation  to  the  repay- 
ment of  the  $32,000  heretofore  paid  to  respondent  and  which 
it  offers  to  refund,  is  not  in  issue  in  this  proceeding. 

[14]  About  8 J  per  cent  of  respondent's  patrons,  living  on 
elevated  territory  in  or  adjacent  to  the  city  of  Johnstown,  require 
extra  pumping  service  which  is  done  by  electric  power.     Tanks 

P.U.Itl922D. 


N 


46  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

are  erected  in  several  districts  requiring  pumping  service  from 
which  the  water  pumped  therein  flows, by  gravity  to  patrons 
served.  All  patrons  requiring  additional  pumping  service  are 
served  on  meter  basis  at  an  increased  cost  over  those  served  by 
gravity;  the  rates  charged  decreasing  as  the  amount  consumed  in- 
creases. 

The  pumping  expense  in  1921  was  $17,977.54.  No  specific 
complaint  was  made  as  to  the  rates  charged  for  pumping  service. 
Complainants  in  their  brief  and  argument  contended  for  a  uni- 
form rate  and  respondent  asked  that  the  differential  in  effect 
without  complaint  since  1893  be  continued.  Tinder  the  circum- 
stances, the  Oommission  is  not  convinced  that  the  rates  should 
be  made  uniform. 
,  The  conclusions  of  the  Commission  are: 

That  the  complaints,  in  so  far  as  they  all^e  that  respondent's 
rates  are  excessive  and  unreasonable,  be  sustained,  and  in  all 
other  respects  be  dismissed. 

That  respondent,  on  or  before  April  1,  1922,  prepare  and  sub- 
mit for  approval  to  the  Oommission  a  schedule  of  rates,  including 
the  supporting  data  in  conformity  with  the  findings  herein  made, 
to  produce  $485,000  annual  revenue.  In  formulating  said  rate 
schedule,  the  present  fire  service  rate  of  $50  per  hydrant  be  con- 
tinued, due  r^ard  being  had  as  to  the  equities  of  domestic 
patron^  as  compared  with  industrial  service. 
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BE  WIKDBEB  TELEPHONE  COMPANY. 

[Municipal  Contract  Docket  No.  156^-1921.] 

Monopoly  and  competition  —  Occupied  territory  »  Telephones, 

An  ordinance  granting  a  franchise  to  an  outside  telephone  com- 
pany  to  construct  a  telephone  system  should  not  be  approved  by  a 
Commission  when  it  will  create  competitive  conditions  contrary  to  the 
policy  of  the  state,  if  the  present  service  is  not  shown  to  be  inadequate. 

[March  7,  1922.] 
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Proceeding  to  secure  Commissioii  approval  of  an  ordinance 
granting  a  franchise  to  a  telephone  company ;  approval  denied. 

By  the  Commission :  This  is  a  proceeding  under  the  pro- 
visions of  §  11,  Article  III.  of  the  Public  Service  Company 
Law,  for  approval  of  an  ordinance  of  the  borough  of  Centra] 
City,  Somerset  county,  granting  the  Windber  Telephone  Com- 
pany a  franchise  to  construct,  maintain,  and  operate  an  under- 
groimd  and  aerial  telephone  system  within  the  limits  of  the  said 
borough. 

The  rendering  of  this  franchise  valid  and  effective,  by  the 
stamp  of  our  approval,  will  result  in  creating  competitive  con- 
ditions contrary  to  the  policy  of  the  state  as  enunciated  by  the 
Commission.  The  evidence  in  this  case  does  not  sustain  the 
allegation  of  the  applicant  that  the  present  service  of  the  pro- 
testing company,  the  Central  City  Telephone  Company,  does  not 
adequately  accommodate  the  public.  We  are  convinced  that  the 
proposed  franchise  granted  to  the  Windber  Telephone  Company 
is  not  necessary  for  the  accommodation  and  convenience  of  the 
public,  and  that  the  creation  of  competing  telephone  service  in 
the  borough  of  Central  City  would  be  detrimental  to  the  inter- 
ests of  the  public.  Therefore,  an  order  will  issue,  refusing  the 
application. 
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BOEOUGH  OP  WAYNESBURG,  et  al. 

V. 

WAYNESBURG  WATER  COMPANY. 

[Complaint  Docket  No.  3157.] 

Bat^B  —  Schedules  —  Forma  —  Immaterial  objections, 

1.  Objections  to  the  failure  of  a  public  utility  to  conform  to  rules 
and  regulations  of  a  Commission  with  respect  to  size,  printing,  arrange- 
ment of  materials,  designation  of  increases,  etc.,  in  preparing  rate 
schedules  should  be  dismissed  when  the  matters  complained  against  do 
not  in  any  way  affect  adversely  the  rights  of  the  consumers  and  are 
not  material  enough  to  justify  any  order. 
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Valuation  —  Historical  coat  —  JPurchaae  price, 

2.  The  purchase  price  of  a  water  plant  at  the  time  of  acquisition 
hj  the  present  ownership,  was  adopted  as  the  basis  of  historical  cost 
in  preference  to  a  much  lower  purchase  price  made  by  former  owners 
two  years  previous,  it  being  recognized,  however,  that  this  purchase 
price  probably  reflected  other  elements  of  value  as  well  as  the  cost  of 
the  property  acquired. 

Valuation  »  StocTc  and  bond  expenses  —  Bond  discount, 

3.  Amounts  expended  by  a  public  utility  for  bond  discount  and 
stock  and  bond  expenses  were  included  as  elements  entering  into  the 
determination  of  fair  value,  in  a  valuation  for  rate  making. 

Valuation  »  Interest  during  construction  »  Historical  cost. 

4.  A  reasonable  amount  for  interest  during  construotion  should  bo 
included  in  a  historical  cost  valuation. 

Valuation  »  Worldng  capital, 

5.  An  allowance  for  working  capital  must  be  included  in  the  deter- 
mination of  any  figure  to  be  used  as  a  measure  of  fair  value  for  the 
purpose  of  determining  rates. 

Valuation  —  Going  valtie  »  Reproduction  cost  estimate, 

6.  No  specific  amoimt  for  going  value  was  included  in  an  estimate 
of  reproduction  cost  but  in  the  final  determination  of  fair  value  due 
allowance  was  made  for  going  concern  value. 

Hetum  —  Water  —  Amount, 

7.  A  water  utility  was  held  to  be  entitled  to  a  return  of  7  per 
cent  per  annum,  on  the  fair  value  of  its  property,  and  an  annual  allow- 
ance for  depreciation. 

Iteturti  —  Operating  expenses  —  Water  —  Lealeage  investigation, 

8.  A  water  company  was  ordered  to  make  a  study  of  the  question 
of  saving  in  pumping  filtration  and  other  operating  cost?  by  making 
expenditures  to  prevent  leakage  of  water,  and  to  report  the  results  of 
such  study  to  the  Conmiission. 

Bates  ^~  Reasonahleness  ^~  Opinions  of  uHtnesses. 

Discussion  of  opinions  of  witnesses  as  to  the  reasonableness  of  fire 
hydrant  rates  not  founded  on  any  anal3rsis  of  the  cost  of  service,  p.  57. 

Bates  —  Water  —  Fire  protection. 

Discussion  of  the  special  nature  of  public  fire  protection  service 
and  the  factors  affecting  rates,  p.  57. 

[March  13,  1922.] 

Complaints  against  increased  water  rates  and  inadequacy  of 
service;  complaints  dismiseed  in  so  far  as  they  related  to  the 
adequacy  of  service  and  the  rates  for  metered  service,  sustained 
as  to  rates  for  public  fire  protection,  and  company  ordered  to  file 
a  report  showing  what  had  been  done  and  what  could  be  done  in 
the  way  of  eflFecting  economies  with  respect  to  water  leakage. 

By  the  Commission:   This  complaint  is  directed  against  the 
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rates  and  rules  contained  in  respondent's  Tariff  No.  2,  filed  to 
become  effective  January  1,  1920.  The  prior  rates  for  general 
service  appear  to  have  been  in  effect  since  1904  and  with  the 
exception  of  some  amendments  made  in  1913  the  same  is  true 
of  the  rules.  The  tariff  under  complaint  increases  the  charge 
for  public  fire  protection  service,  the  charge  for  metered  use  in 
excess  of  25,000  gallons  per  month,  abolishes  certain  free  service 
and  establishes  rates  for  street  and  sewer  flushing. 

The  allegations  of  the  complaint  may  be  summarized  as  fol- 
lows : 

(a)  That  the  tariff  as  filed  fails  to  conform  to  the  rules  and 
regulations  of  the  Commission  with  respect  to  size,  printing, 
arrangement  of  material,  designation  of  increases,  etc 

(b)  That  the  new  rates  are  not  just  and  reasonable,  are  unduly 
discriminatory,  and  will  yield  an  excessive  return. 

(c)  That  a  number  of  the  rules  and  regulations  are  unjust  and 
unreasonable. 

(d)  That  the  service  is  inadequate  with  respect  to  fire  protec- 
tion and  that  the  water  is  impure  at  times  due  to  dead  ends  and 
to  the  snpply  of  unfiltered  water. 

(c)  That  the  fire  protection  rates  are  in  violation  of  a  contract 
with  the  borough  of  East  Waynesburg  entered  into  in  1906  and 
expiring  June  15,  1921. 

[1]  The  burden  of  proof  is  on  the  respondent.  With  respect 
to  '%"  the  Commission  is  of  the  opinion  and  determines  that  the 
matters  complained  against  do  not  in  any  way  affect  adversely 
the  rights  of  the  complainants  and  are  not  material  enough  to 
justify  any  order  in  the  premises. 

With  respect  to  the  rules  and  regulations,  respondent  admits 
that  a  number  of  these  rules  are  not  in  harmony  with  the  more 
recent  rulings  of  the  Commission  and  should  be  revised.  No  tes- 
timony was  offered  with  respect  to  their  application.  An  order 
will  issue  directing  the  respondent  to  submit  within  thirty  days 
for  the  consideration  of  the  Commission  a  revision  of  these  rules, 
after  which  such  further  action  will  be  taken  as  the  circumstaneos 
may  warrant. 

The  allegations  as  to  service  and  as  to  purity  of  the  water 
were  not  supported  by  testimony  and  not  pressed  and  are,  there- 
fore, dismissed.    The  violation  of  the  rate  provisions  in  the  con- 
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tract  between  the  respondent  and  East  Wajnesburg  borough  is 
admitted  hj  the  respondent  Complainants  concede  that  the  old 
hydrant  rate  was  too  low  and  did  not  offer  testimony  or  press 
the  question  of  contract  violation.  In  view  of  this  situation  and 
of  the  circumstances  hereinafter  disclosed,  the  Commission  is  of 
the  opinion  that  a  departure  from  the  rate  provisions  of  the  con- 
tract has  been  justified  and  that  this  branch  of  the  complaint  will 
be  taken  care  of  in  its  general  determination  as  to  rates. 

On  the  main  issue,  the  reasonableness  of  the  rates,  the  testi- 
mony is  limited  to  that  measuring  the  reasonableness  of  the  total 
yield  of  the  rate  schedule  and  the  reasonableness  of  the  rates  for 
public  fire  protection  service.  No  testimony  was  presented  to 
the  Commission  and  no  argument  made  with  respect  to  any  of 
the  other  rates  involved. 

The  Waynesburg  Water  Company  serves  approximately  1,000 
metOTed  consumers  in  the  boroughs  of  Waynesburg  and  East 
Waynesburg  and  adjoining  territory  in  Franklin  township, 
Greene  county.  The  supply  is  taken  from  a  branch  of  Ten  Mile 
Creek,  filtered  and  pumped  to  a  distributing  reservoir.  The 
distribution  system  contains  approximately  11.7  miles  of  main 
4"  or  larger  in  diameter  of  which  about  8.6  miles  is  in  Waynes- 
burg and  2.2  miles  in  East  Waynesburg.  Fire  protection  service 
is  furnished  in  the  two  boroughs,  with  47  and  11  hydrants  on 
the  respective  systems.  The  company  was  organized  in  1886  and 
on  June  30,  1920  it  had  outstanding  $150,000  in  bonds  and 
$100,000  capital  stock. 

At  the  request  of  the  parties  the  Commission  authorized  an 
engineering  conference  to  proceed  under  a  stipulation  drawn  up 
by  them,  which  called  for  the  preparation  by  the  conference  of 
reproduction  cost  estimates,  an  historical  cost  estimate  to  be  based 
on  an  accounting  report  supplemented  by  estimate  where  neces- 
sary, operating  expense  and  depreciation  allowance  estimates  and 
related  matters.  The  report  on  the  accounting  investigation 
made  by  the  Commission's  Bureau  of  Accounts  and  Statistics 
was  made  available  to  the  conference  and  later  was  received  in 
evidence. 

The  engineering  conference  agreed  to  use  $197,132.58  as  a 
starting  point  in  the  determination  of  historical  cost     This  fig- 
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nre  was  based  upon  the  analysis  of  respondent's  books  and  covers 
the  period  June  19,  1901  to  June  30,  1920. 

[2]  In  1899  certain  interests  secured  control  of  the  property, 
selling  it  again  in  1901  to  the  interests  now  in  control  for  $80,000 
cash  and  the  assumption  of  $25,000  in  outstanding  bonds.  The 
accountants  were  unable  to  obtain  the  records  for  the  period 
April,  1886,  to  July,  1901,  because  they  were  either  lost  or 
destroyed  and,  therefore,  started  their  cost  determination  with 
the  $55,000  cost  of  acquisition  to  the  present  ownership.  Sub- 
sequently the  complainants  produced  evidence  showing  that  the 
intermediate  ownership  had  purchased  its  control  in  1899  for 
$5,000  cash  and  the  assimiption  of  the  $25,000  in  bonds  then 
outstanding  and  that  in  the  two  years  at  most  $500  had  been 
expended  in  additions  and  repairs.  It  was  also  shown, that  the 
contract  price  for  the  original  construction  in  1887  was  some 
$22,785,  but  nothing  was  developed  as  to  the  extent  or  the  cost 
of  additions  to  plant  during  the  thirteen-year  period  between  the 
time  of  original  construction. and  1899.  The  complainants  con- 
tend for  the  use  of  the  1899  purchase  price  in  determination  of 
the  historical  cost,  which  would  require  a  deduction  of  $25,000 
from  the  total  shown  by  the  books.  The  evidence  submitted  does 
not  offer  any  convincing  reason  for  assuming  that  the  purchase 
price  in  1899  is  a  better  measure  of  the  cost  of  the  property  then 
acquired  than  is  the  purchase  price  of  1901.  As  the  latter  figure 
is  certainly  the  cost  to  the  present  ownership  and  was  the  result 
of  a  deal  at  arms  length,  the  Commission  is  of  the  opinion  and 
determines  that  for  the  present  purposes  it  should  be  adopted, 
recognizing,  however,  that  it  probably  reflects  other  elements  of 
value  as  well  as  the  cost  of  the  property  acquired. 

Some  months  after  the  second  sale  of  the  property  (in  1901) 
the  original  pumping  istation  was  abandoned  and  a  new  filter 
plant  and  station  constructed  on  the  presently  used  site.  Com- 
plainants contend  for  the  deduction  of  $8,814,  the  estimated  cost 
of  certain  abandoned  facilities  on  the  groimd  that  the  abandon- 
ment took  place  subsequent  to  the  second  sale  of  the  property. 
Respondent  contends  that  whatever  depreciation  or  inadequacy 
existed  in  the  property  at  the  time  of  the  sale  was  undoubtedly 
fully  recognized  in  the  purchase  price.  There  is  no  question 
about  the  abandonment  and  there  evidently  has  been  no  recogni- 
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tion  of  this  abandonment  in  the  accounts  of  the  respondent  which 
underlie  the  total  cost  shown  by  the  books.  To  what  extent  the 
facilities  in  question  and  their  need  of  replacement  figured  in 
the  purchase  price  cannot  be  determined  from  the  record.  The 
evidence  indicates  that  the  respondent's  books  have  not  reflected 
the  physical  retirement  of  other  elements  of  the  plant  and  that, 
therefore,  the  total  book  figure  includes  the  cost  of  items  no 
longer  in  use.  Under  the  circumstances  the  Commission  will  not 
make  the  deduction  claimed  by  the  complainants  but  has  given 
this  matter  consideration  in  the  weight  it  has  attached  to  the  re- 
sulting cost  figure  in  its  final  determination  of  fair  value. 

[3]  The  cost  reported  includes  $9,729.17  discount  on  $150,000 
of  bonds  issued  in  1905,  and  $841.27  of  stock  and  bond  expenses 
incurred,  between  1901  and  1905.  The  reasonableness  of  these 
amounts  has  not  been  questioned  and  under  the  law  as  now  laid 
down  for  the  guidance  of  this  Commission  they  will  be  included 
as  elements  entering  into  the  determination  of  fair  value. 

[4,  5]  The  respondent  claims  an  allowance  of  $4,997.39  for 
interest  during  construction  on  additions  made  to  the  plant  sub^ 
sequent  to  July  1,  1901.  The  weight  of  the  evidence  indicates 
that  the  costs  shown  by  the  books  do  not  include  any  allowance 
for  loss  of  interest  between  the  time  the  expenditures  were  made 
and  the  time  the  particular  omit  of  plan  went  into  service.  The 
Commission  considers  the  estimate  reasonable  in  amount  and  de- 
termines that  it  should  be  included.  With  respect  to  working 
capital,  an  allowance  for  it  must  be  included  in  the  determination 
of  any  figure  to  be  used  as  a  measure  of  fair  value  for  the  purpose 
of  determining  rates.  Respondent's  claim  for  a  development 
cost  of  $5,000  on  the  expenditures  and  the  development  of  the 
company  subsequent  to  1901  will  not  be  included  in  this  estimate 
but  has  been  given  such  consideration  as  it  warrants  in  the  Com- 
mission's determination  of  fair  value. 

Summarizing  the  forgoing,  the  Commission  is  of  the  opinion 
and  determines  that  on  the  basis  of  the  costs  as  shown  by  the 
books,  supplemented  by  estimate  where  necessary,  this  measure 
of  the  value  of  the  property  is  in  round  figures  $205,000  and 
that  this  figure  must  be  used  with  recognition  of  the  probable 
inclusion  therein  of  costs  of  items  of  property  long  since  aban- 
doned, and  of  other  nonphysical  elements. 
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The  engineering  conference  agreed  upon  reproduction  cost 
estimates  for  the  property  as  of  January  1,  1920,  on  three  differ- 
ent price  bases  as  ^own  in  the  following  table : 


IKeproduction  cost  new 

Reproduction  cost  lees  depreciation  . 


1913-1917. 


1915-1919. 


Ist  6  mos. 
of  1920. 


$192,628         $245,126;       $385,426 
148,938"  188.1031  295,6.58 


[6]  The  foregoing  estimates  include  the  usual  overhead  allow- 
ances and  an  allowance  of  $4,000  for  workiiig  capital.  The 
respondent  claims  an  allowance  for  the  cost  of  financing  equal 
to  the  costs  actually  incurred  in  the  history  of  the  property, 
namely  $10,570.44.  This  amount  appears  reasonable  and  will 
be  allowed.  Respondent  also  claims  an  allowance  in  the  three 
estimates  of  $16,000,  $20,000,  and  $30,000,  respectively,  for  the 
item  of  going  cost,  which  amounts  are  based  on  the  application 
of  a  percentage  allowance  to  the  reproduction  cost  new,  the  per- 
ijentage  used  being  based  on  analyses  made  in  other  cases  and  the 
totals  purporting  to  represent  the  losses  below  a  fair  return  which 
a  company  of  the  same  size  as  the  one  under  discussion  would 
probably  incur  before  it  would  be  on  an  earning  basis  equal  to 
that  of  the  present  company.  The  Commission  will  not  include 
this  item  in  its  estimate  of  reproduction  cost,  but  in  its  final 
determination  of  the  fair  value  of  the  property  will  make  due 
allowance  for  going  concern  value. 

The  complainants  contend  for  deductions  from  the  reproduc- 
tion estimates  for  a  number  of  items  considered  by  them  to  repre- 
sent over  development  and  property  not  used  and  not  useful. 
The  Conamission,  after  review  of  these  claims  in  the  light  of  the 
development  of  the  property  and  the  present  circumstances  is  of 
the  opinion  that  there  should  be  no  deduction  for  the  clear  well, 
the  spare  boiler  or  the  excess  capacity  of  the  steam  pump  now 
held  as  a  reserve  unit  but  that  the  deep  well  and  the  small  steam 
engine  are  items,  the  cost  of  which  should  be  excluded  from  a 
reproduction  estimate. 

Based  on  the  foregoing  the  Commission  estimates  the  repro- 
duction cost  of  the  property  as  of  January  1,  1920,  on  the  vari- 
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ous  basesy   including  allowances  for  working  capital  and  for 
financial  costs  to  be  as  follows: 


Reproduc- 
tion Cost 
New. 


1913-1917  Prices 
1916-1919  Prices 
Ist  half  of  1920 


$200,600 
253,000 
392,500 


Accrued 
Reproduc- 
tion Cost 
New,  less  de- 
preciation. 


$157,300 
106,300 
304,700 


[7]  Giving  due  regard  to  the  property  and  to  its  development, 
and  to  the  various  elements  and  measures  of  value  presented  and 
to  their  relative  importance  in  this  case,  including  a  reasonable 
allowance  for  bond  discount  and  for  going  concern  value,  the 
Commission  finds  and  determines  that  the  fair  value  of  respond- 
ent's property  used  in  its  public  service  is  $200,000  as  of  Janu- 
ary 1,  1920,  and  that  on  this  amount  it  is  entitled  to  earn,  under 
reasonable  rates,  a  fair  return  of  7  per  cent  per  annum  and  an 
annual  allowance  for  depreciation  of  $2,Y00. 

[8]  The  engineering  conference  agreed  that  on  the  basis  of  the 
expenditures  of  the  first  half  of  1920,  excluding  Federal  income 
taxes  and  certain  special  payments  and  including  allowances  for 
oflScers'  salaries  and  for  salary  increases  already  effective,  the 
rate  of  expenditures  for  operation  during  1920  would  be  $16,286. 
'  Complainants  contend  that  for  the  purpose  of  testing  the  reason- 
ableness of  the  rates,  this  amount  for  operating  expenses  should 
be  reduced  to  $11,000  per  year  by  deductions  for  the  following 
three  items : 

1.  It  is  alleged  that  there  are  included  certain  expenditures 
for  replacements  to  the  extent  of  $2,500,  which  properly  belong 
to  and  are  included  in  the  allowance  for  annual  depreciation. 
This  claim  on  the  part  of  complainant  is  not  supported  by  the 
evidence  and  the  claim  cannot,  therefore,  be  allowed. 

2.  Respondent's  distributing  reservoir  leaks  badly  when  filled 
above  the  16-foot  elevation.  Tests  made  by  engineers  represent- 
ing the  parties  gave  leakage  figures  that  are  in  substantial  agree- 
ment when  account  is  taken  of  the  different  water  levels  at  which 
the  respective  tests  were  made.  Later  tests  made  by  the  Com- 
mission's Engineering  Staff  showed  a  lesser  leakage  except  at 
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the  liigher  elevations^  where  there  was  agreement  with  the  results 
of  the  earlier  tests.  The  total  ptunpage  for  the  year  1920  deter- 
mined by  the  rather  unsatisfactory  method  of  rate  of  filtration 
was  approximately  105,000,000  gallons.  Deducting  from  this 
amount  the  use  registered  by  the  consumers'  meters  and  the  esti- 
mated uses  for  filter  washing,  imder  r^stration  of  meters,  evap- 
oration from  the  reservoir  and  unmetered  uses  leaves  38,500,000 
gallons  to  be  accounted  for  by  reservoir  leakage  and  leakage  from 
the  distribution  system.  If  it  is  assumed  that  the  reservoir  level 
had  been  maintained  at  16  feet  throughout  the  year  and  that  the 
rate  of  leakage  was  constant  during  this  period  the  leakage  tests 
referred  to  would  indicate  a  loss  from  this  source  of  approximate- 
ly 6,000,000  gallons,  leaving  32,500,000  gallons  as  distribution 
system  leakage.  This  corresponds  to  a  loss  of  approximately 
6,300  gallons  per  day  per  mile  of  main.  Complainants  contend 
that  there  is  an  unnecessary  pumpage  of  20,000,000  gallons  per 
year  and  that  this  results  in  an  excess  cost  of  operation  of  $1,000 
per  year  which  it  is  claimed  should  be  deducted  from  respond- 
ent's estimate  of  operating  expenses.  The  actual  operating  ex- 
penses  during  the  first  half  of  1920  do  not  support  complainants' 
climate  of  a  saving  at  the  rate  of  5  cents  per  thousand  gallons 
and  the  Commission  is  of  the  opinion  that  the  saving  would  be 
more  in  the  neighborhood  of  $450  per  year  if  it  is  assumed  that 
the  pumpage  could  be  reduced  to  the  extent  claimed.  How  far 
it  would  be  economical  to  go  in  efforts  to  reduce  the  excess  pump- 
age is  a  matter  of  putting  the  saving  in  pumping,  filtration,  and 
other  operating  costs  against  the  cost  of  effecting  such  saving. 
The  record  does  not  show  to  what  extent  the  respondent  has  at- 
tempted to  improve  these  conditions,  which  to  the  Commission 
seem  to  warrant  considerable  effort.  Respondent  will  be  ordered 
to  make  a  careful  study  of  this  situation,  and  to  submit  a  detailed 
report  including  complete  cost  estimates  showing  what  has  been 
and  what  can  be  done  in  the  way  of  effecting  economies.  ThisI 
report  to  be  filed  within  sixty  days  from  the  date  of  the  order 
herein  made. 

8.  Complainants'  contention  that  the  plant  can  be  satisfac- 
torily operated  without  the  services  of  a  general  utility  helper, 
employed  on  a  per  diem  basis,  and  that  his  wages,  estimated  at 
$1,200  per  annum,  should  be  deducted,  is  not  supported  by  evi- 
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dence  which  would  warrant  the  Commission  in  substituting  the 
judgment  of  complainant's  expert  for  that  of  respondent's  man- 
agement. 

Complainant's  objection  to  the  use  of  the  rather  sharply  in- 
creased maintenance  costs  of  recent  years  in  testing  the  rates 
is  not  in  accord  with  its  position  with  respect  to  the  condition  of 
the  reservoir  and  of  the  distribution  system.  It  seems  to  the 
Commission  that  in  all  probability  there  has  been  in  the  past  a 
lack  rather  than  an  excess  of  maintenance  work.  Under  the  cir- 
cumstances the  Commission  is  of  the  opinion  that  for  the  purpose 
of  testing  the  rates  which  became  effective  on  January  1,  1920, 
the  operating  expense  allowance  should  be  taken  at  the  figure 
indicated  by  the  actual  experience  of  the  first  half  of  that  year, 
namely  $16,800  per  annum. 

Summarizing  the  above  determination,  the  cost  of  the  service 
is  as  follows: 

7%  return  on  $200,000   =  $14,000 

Annual  depreciation  =      2 JOO 

Operating  expenses    ...• :=     16,300 

Cost  of  service   $33,000 

The  record  shows  a  consistent  growth  in  business  during  recent 
years  and  indicates  that  if  this  growth  had  continued  the  yield 
of  the  new  rates  for  the  year  1920  would  have  been  substan- 
tially $35,300.  On  this  showing,  the  Commission  is  of  the  opin- 
ion that  the  rates  complained  of  yield  about  $2,300  more  than 
the  cost  of  the  service  warrants  for  the  conditions  existing  in  the 
period  of  their  establishment. 

The  rate  schedule  under  complaint  increases  the  charge  for 
uses  in  excess  of  25,000  gallons  per  month,  establishes  rates  for 
street  sprinkling  and  sewer  flushing  heretofore  furnished  free 
to  the  municipality,  and  increases  the  charges  for  public  fire  pro- 
tection service.  The  material  increase  is  in  the  latter  charge,  and 
the  extent  thereof  is  shown  in  the  following  table,  which  is  based 
on  the  actual  charges  in  the  second  half  of  1919  and  in  the  first 
half  of  1920: 

Old        New 

Rate.  Rate, 

Borough  of       Waynesburg— 47  hydrants  on  8.6  miles  ....  $1880.  *$7011. 

Borough  of  E.  Waynesburg — 11  hydrants  on  2.2  milat  ....       440.  •  1743. 

12320.      $8754. 
•BiUing  mileage  8  and  2  respectively, 
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For  many  years  prior  to  January  1,  1920,  the  respondent 
charged  the  boroughs  $40  per  year  for  each  fire  hydrant.  The 
new  schedule  fixes  for  this  service  a  rate  of  $13  per  annum  for 
each  hydrant  and  an  annual  charge  of  $800  per  mile  of  main  4 
inches  or  larger  in  diameter.  The  respondent  submitted  expert 
testimony  to  the  effect  that  the  new  rates  were  based  upon  an 
analysis  of  the  cost  of  the  service,  using  the  comparative  plan 
method,  and  were  established  at  a  somewhat  lower  figure  than 
the  analysis  indicated  the  respondent  was  entitled  to  demand. 
The  apportionment  under  the  rates  formerly  in  effect  was  con- 
sidered inequitable. 

Complainants'  witnesses  did  not  make  any  analysis  of  the  cost 
of  the  service  as  a  foundation  for  their  opinion  that  the  rate  per 
hydrant  should  be  $60  per  annum.  They  considered  this  rate 
"the  price  it  might  be  judicious  to  charge,"  that  it  was  "about 
what  should  be  imposed"  and  that  it  was  an  outside  figure  in 
Tiew  of  the  general  financial  condition  of  the  municipalities. 
The  rate  established  by  the  respondent  was  considered  by  these 
witnesses  to  result  in  too  violent  a  change  and  to  be  in  general 
more  than  the  traffic  should  be  called  upon  to  bear.  The  form  of 
the  rate  was  not  attacked.  Complainants'  witnesses  and  com- 
plainants' counsel  concede  that  the  old  rate  was  too  low  and  one 
of  the  complainants'  experts  stated  that  if  the  rate  as  proposed 
in  conjunction  with  the  other  rates  as  established  by  the  respond- 
ent did  not  yield  the  revenues  to  which  the  Commission's  findings 
would  entitle  the  respondent,  it  would  necessarily  follow  that  in- 
creases would  have  to  be  made  in  the  rates  for  other  service.  No 
testimony  was  offered  by  either  side  with  respect  to  the  equitable- 
ness  of  the  other  rates  or  with  respect  to  the  distribution  of  the 
burden  resulting  from  their  application  and  from  the  application 
of  the  various  fire  protection  rates  under  discussion. 

The  public  fire  protection  rates  imposed  by  respondent  result 
in  total  charges  approximately  equivalent  to  25  per  cent  of  the 
1920  revenue,  $151  per  hydrant,  $8.75  per  consumer,  and  $875 
per  mile  of  assessed  distribution  main.  These  figures  in  general 
are  far  beyond  charges  for  this  class  of  service  either  as  approved 
or  determined  by  the  Commission  or  generally  in  effect.  The 
special  nature  of  the  service  and  the  wide  variation  in  estimates 
of  its  cost,  depending  upon  the  viewpoint  taken  and  upon  the 
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characteristics  of  the  particular  property,  make  a  determination 
of  the  proper  charge  for  this  service  more  largely  a  matter  of 
judgment  resting  upon  estimates  of  cost  and  a  careful  consider- 
ation of  the  extent,  nature,  and  value  of  the  service  and  the  gen- 
eral conditions  existing  in  a  particular  case.  It  is  furthermore 
a  service,  the  cost  of  which  is  less  influenced  by  variations  in 
operating  costs.  The  Commission  has  applied  its  knowledge  and 
experience  to  the  testimony  before  it  and  is  of  the  opinion  and 
determines  that  the  public  fire  protection  rates  established  by  the 
respondent  are  not  unreasonable  in  form  but  that  their  applica- 
tion results  in  placing  an  undue  portion  of  the  total  burden  upon 
the  municipality  and  in  an  unreasonable  and  excessive  total 
charge,  and  that  the  maximum  just  and  reasonable  rates  for  the 
service  in  question  are  $13  per  hydrant  per  annum  and  $330 
per  mile  of  main  4  inches  or  greater  in  diameter.  This  deter- 
mination applied  to  the  conditions  as  of  the  time  the  rate  was 
established  results  in  total  charges  as  follows : 

Borough  of  Waynesburg   $3251 

Borough  of  East  WaTnesburg  803 

Total $4054 

The  estimated  yield  of  the  meter  rates  based  on  the  first  half 
of  1920,  is  $26,450  per  year,  which  amount  added  to  the  esti- 
mated revenue  for  flat  rates  and  to  the  revenue  for  fire  protection 
service  as  herein  determined,  results  in  a  total  of  $31,300,  which 
is  to  be  compared  with  $33,000,  the  cost  of  the  service.  On  this 
showing  and  in  the  absence  of  specific  complaint  or  evidence 
relative  to  the  distribution  of  the  burden  within  this  classifica- 
tion, the  Commission  determines  that  the  meter  rates  do  not  yield 
an  excessive  return  and  that  the  complaint  in  so  far  as  it  relates 
to  them  must  be  dismissed. 

The  complaint  is  sustained  to  the  extent  herein  noted  and  an 
order  will  issue  directing  the  respondent  to  file  within  fifteen 
days  a  supplement  to  its  tariff,  establishing  on  less  than  statutory 
notice  revised  rates  for  public  fire  protection  service,  to  file  with- 
in thirty  days  proposed  revisions  in  its  rules,  and  to  file  within 
sixty  days  a  report  on  the  leakage  situation  in  accordance  with 
the  foregoing  report. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  (Signed)  Wm.  D.  B.  Ainey,  Chairman. 
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SOUTH  DAKOTA  BOARD   OF  RAIIiROAD   COBiHISSIONEBS. 

M.  G.  BUEL 

V. 

BXTBL-ADRIAN  TELEPHONE  COMPANY. 

[Order  No.  4793.] 

Sm*viem  —  Pincers  of  Oommissiint  —  Intension  4mtHde  of  state  — 
THephimes, 

The  South  Dakota  Commission  has  no  jurisdiction  over  a  complaint 
mgainst  the  interruption  of  telephone  service  on  a  line  wholly  without 
the  state  altiiough  the  utility  is  for  the  most  part  rendering  seryice 
within  the  state  of  South  Dakota. 

[Hay  6,  1922.] 

Complaint  against  a  discontinuance  of  telephone  service;  com- 
plaist  dismissed  for  lack  of  jurisdiction. 

By  the  Board:  Informal  complaint  was  made  to  the  Board 
of  Bailroad  Commissioners  by  M.  6.  Buel,  setting  forth  in  sub- 
stance that  the  Buel-Adrian  Telephone  Company,  on  or  about 
the  month  of  June,  1918,  installed  a  telephone  for  the  com- 
plainant and  gave  him  service  as  a  subscriber  up  to  about  the 
month  of  March,  1921,  at  which  last-named  date  his  'phone  was 
<iisconnect6d  due  to  a  grounding  of  the  wire,  and  since  the  month 
of  March,  1921,  complainant  has  been  unable  to  secure  service 
although  he  has  paid  for  same  in  advance.  Upon  the  informa- 
tion contained  in  this  informal  complaint  the  matter  was  set 
down  for  hearing  at  Mcintosh,  South  Dakota,  on  the  17th  day 
of  April,  1922,  at  which  time  and  place  complainant  appeared 
in  person  and  the  defendant  telephone  company  was  represent- 
ed by  C.  W.  Buel  and  G.  L.  Adrian. 

It  appears  from  the  evidence  that  the  company  began  busi- 
ness as  a  partnership  composed  of  C.  W.  Buel  and  G.  L.  Adrian. 
Later  on  the  company  was  incorporated  under  the  laws  of  the 
state  of  North  Dakota. 

Beginning  at  the  city  of  Mcintosh  in  Carson  county.  South 
Dakota,  the  line  runs  west  for  a  distance  of  approximately  three 
miles,  thence  north  1^  miles  to  the  state  line  between  North  and 
South  Dakota;  thence  west  along  the  said  line  for  a  distance  of 
IJ  miles.  Branch  lines  extend  north  into  North  Dakota  from 
the  portion  of  the  main  line  extending  along  the  state  boundary 

P.UJ1.1922D. 


60  SOUTH  DAKOTA  BD.  OF  R.  R.  COMMISSIONERS. 

line.  Each  of  the  subscribers  sei'ved  by  the  company,  consist- 
ing of  G.  L.  Adrian,  C.  W.  Buel  and  M.  G.  Buel,  live  and  receive 
telephone  service  at  their  respective  farm  homes  within  the 
state  of  North  Dakota.  It  is  the  claim  of  the  complainant,  M. 
G.  Buel  that  he  is  a  subscriber  of  the  telephone  company,  but 
has  been  disconnected  by  a  cutting  of  the  wires  to  his  place.  It 
is  the  claim  of  the  defendant  company  that  the  complainant  was 
permitted  to  extend  the  line  to  his  place  upon  condition  that  he 
would  become  a  member  of  the  company;  that  he  has  failed  to 
perform  the  obligations  incident  to  such  agreement  and  on  that 
account  the  wire  was  cut  and  service  discontinued  to  his  place. 

In  view  of  the  disposition  that  must  be  made  of  this  case  it 
will  be  unnecessary  for  the  Commission  to  decide  this  disputed 
issue  of  fact. 

Section  9793,  Eevised  Code,  1919,  states  the  duties  of  the 
Board  of  Railroad  Commissioners  with  respect  to  supervision 
and  control  over  telegraph  and  telephone  lines  and  exchanges 
operated  in  this  state. 

It  appearing  in  this  case  from  the  undisputed  evidence  that 
complainant  is  a  resident  of  North  Dakota;  that  that  portion 
of  the  line  owned  by  the  defendant  telephone  company  which 
serves  complainant  is  wholly  within  the  state  of  North  Dakota, 
and  it  further  appearing  that  the  interruption  to  complainant's 
telephone  service  is  due  to  a  cutting  of  the  wire  within  that 
state,  it  is  apparent  that  the  Board  of  Railroad  Commissioners 
of  the  state  of  South  Dakota  is  without  jurisdiction  under  the 
statute  to  determine  the  issues  of  fact  presented  by  this  record 
and  to  enter  any  order  herein  other  than  an  order  of  dismissal 
for  want  of  jurisdiction. 

Dated  at  the  eitj  of  Pierrei  South  Dakota,  thia  5th  day  of 
May,  1922. 
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BE  SALT  LAKE  &  UTAH  RAILROAD  COMPANY. 

[Case  No.  423.] 

BE   BAMBERGER   ELECTRIC   RAILROAD   COMPANY. 

[Case  No.  425.] 

BE  UTAH  IDAHO  CENTRAL  RAILROAD   COMPANY. 

[Case  No.  426.] 

Rates  —  Electricity  —  Demand  facttn*  —  Electric  railway, 

1.  The  fixing  of  a  substantially  uniform  flat  rate  for  all  electric 
railroads  on  the  assumption  of  a  uniform  load  factor  of  operation 
whidi  would  produce  such  a  rate,  regllrdless  of  the  actual  variation  in 
load  factor  between  roads,  or  variation  in  the  operation  of  the  same 
road  at  different  times  is'  discriminatory  and  cannot  justly  be  done. 

Sates  —  Electricity  —  Electric  railways  —  Pealc  power  load. 

2.  Electric  railways  should  not  be  relieved  from  paying  demand 
diarges  for  power  as  other  power  users  do  and  as  they  pay  for  other 
commodities  or  service  on  a  basis  commensurate  with  cost,  on  the 
ground  that  they  are  unable  to  control  traffic  demands  which  in  turn 
create  their  peak  power  load. 

Bates  —  Electricity  »  Electric  railways  —  Measurement  of  demand 
charge. 

3.  The  measurement  of  monthly  demand  charge  on  a  basis  of  a 
five-minute  average  peak  load  is  not  arbitrary  and  discriminatory  as 
applied  to  interurban  electric  railways. 

Bates  —  Electricity  —  Measurement  of  demand  —  Railways  ^  Holiday 
travel. 

4.  Some  allowance  may  properly  be  made  through  modification  of 
the  rules  for  computing  the  demand  charge  for  electricity  used  on  a 
railway  on  certain  holidays  and  Sundays  when  travel  should  be  en- 
couraged 10  far  as  consistent. 

Bates  —  Eiectricitp  —  Bfiiltcays  »  Diversity  percentage. 

Discussion  of  the  diversity  factor  in  measuring  demand  for  power 
used  on  electric  railways,  p.  66. 

[May  12,  1922.] 

InvestioatioK  of  the  method  of  measuring  power  furnished 
for  use  by  electric  railroads;  rule  amended. 

Appearances:  John  F.  MacLane,  for  Utah  Power  &  Light 
Company;  Devine,  Howell  &  Stine,  for  applicants. 

By  the  Commission:  In  an  application  filed  May  6,  1921, 
the  Salt  Lake  &  Utah  Eailroad  Company  shows  that  it  is  being 
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billed  for  power  by  the  Utah  Power  &  Light  Company  in  ao- 
eordance  with  Tariff  No.  2,  Schedule  No.  1,  which  is  the  gen- 
eral power  meter  rate  for  consumers  taking  power  at  high  volt- 
age, and  that  said  tariff  schedule  is  in  effect  by  virtue  of  the 
report  and  order  of  this  Oommission  in  Case  No.  248,  issued 
March  8,  1921;  that  the  operating  experience  under  the  rates 
so  fixed  is  now  available  from  October  22,  1920,  and  that  the 
measurement  of  consumer's  demand  on  a  basis  of  five-minute 
average  peak  load  has  been  kept  and  recorded. 

[1]  Petitioner  alleges  that,  as  shown  by  the  aforesaid  record, 
the  method  of  determining  the  monthly  demand  charge  is  arbi- 
trary and  discriminatory  sis  applied  to  interurban  electric  rail- 
roads, and  asked  the  Commission  to  conduct  a  hearing  and  in- 
vestigation for  the  purpose  of  enabling  petitioner  to  submit  its 
operating  experience  and  to  submit  such  other  evidence  as  may 
be  proper,  and  asked  the  Commission  to  issue  an  order  modify- 
ing  the  rules  and  regulations  governing  the  measurement  of 
power  furnished  by  the  Utah  Po^er  &  Light  Company  to  peti- 
tioner, as  may  be  just  and  proper. 

On  May  17,  1921,  the  Bamberger  Electric  Kailroad  Com- 
pany and  the  Utah  Idaho  Central  Railroad  Company  filed  peti^ 
tions  of  the  same  character. 

These  cases  came  on  regularly  for  hearing,  January  21,  1922. 
Much  evidence  of  a  general  character,  as  well  as  technical  evi- 
dence offered  by  experts,  was  submitted.  Niunerous  exhibits 
were  submitted  and  a  rather  voluminous  record  was  made  for 
the  consideration  of  the  Commission,  briefs  were  filed,  and  the 
case  submitted. 

In  Case  No.  248  (Re  Utah  Power  &  Light  Co.  P.U.R.1921C,. 
294)   the  Commission  said: 

"Testimony  was  introduced  by  protestants  representing  elec- 
tric railways,  to  support  the  claim  that  a  five-minute  average 
peak  is  not  applicable  to  intermittent  moving  lo^ds,  such  as  con- 
stitute interurban  and  electric  railway  service  generally.  It 
was  urged  that  it  is  unnecessary  to  provide  investment  to  take 
care  of  peaks  of  such  short  duration  as  five  minutes,  and  be- 
cause of  the  greater  diversity  incident  to  the  rendering  of  this 
type  of  service.    It  was  asked  that  an  hourly  peak  be  instituted. 

''The  applicant  was  unable  to  offer  any  specific  data  as  regards 
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diversity  applicable  to  this  kind  of  service.  Furtber  investi- 
gation supports  the  contention  that  for  electric  interurban  and 
street  railway  service,  a  five-minute  average  peak  is  inapplic- 
able. In  many  cases  the  intermittent  moving  load  traverses 
several  sections,  each  fed  from  a  separate  point  of  delivery, 
though  perhaps  supplied  from  the  same  primary  lines,  thus  es* 
tablishing  a  separate  peak  in  each  section,  though  no  additional 
peak  is  established  on  the  system.  Inasmuch  as  power  bills  are 
rendered  separately  for  each  point  of  delivery,  it  follows  that 
a  load  moving  from  section  to  section  will  materially  increase 
billing  over  that  of  a  stationary  load  where  the  demand  is  re- 
flected but  once  in  the  billing.  This  kind  of  intermittent  loads 
also  introduce  additional  diversity  over  that  occasioned  by  ordi- 
nary power  loads,  and  some  factor  effecting  a  percentage  reduc- 
tion of  the  five-minute  peak  should  be  applied.  No  evidence 
has  been  introduced  by  applicants  or  protestants  to  show  exact- 
ly what  such  factor  should  be,  and  it  is  difficult  to  appraise  ex- 
actly the  value  which  should  be  assigned  to  this  peculiar  ele- 
ment in  a  rate  structure.  However,  a  study  of  the  past  operat- 
ing experience  of  these  utilities,  and  careful  consideration  of 
all  factors  involved,  convinces  the  Commission  that  the  factor 
of  70  per  cent  is  reasonable,  pending  further  operating  exper- 
ience. Accordingly,  tlie  high  voltage  schedule  should  contam 
a  clause,  applicable  to  electric  interurban  and  street-  railway 
service,  to  the  effect  that  demand  charge  should  be  based  on  70 
per  cent  of  the  five-minute  average  peak  load  established  month- 
ly/' 

The  interurban  railroads,  in  substance,  asked  the  Commis- 
sion to  either  fix  a  substantially  uniform  flat  rate  for  all 
electric  railroads,  or,  in  order  to  conform  to  the  general  sched- 
ules in  form,  assume  a  imiform  load  factor  of  operations  which 
will  produce  such  a  rate,  regardless  of  the  actual  load  factor  at- 
tained by  the  roads,  or  regardless  of  the  variations  in  load  fac- 
tor between  the  roads,  or  regardless  of  the  variation  in  opera- 
tion of  the  same  road  at  different  times.  We  do  not  believe  tliat 
this  can  justly  be  done.  To  do  so  would  discriminate  between 
the  electric  railroads  themselves  and  between  said  roads  and 
other  consumers  of  power.     To  adopt  this  kind  of  suggestion, 
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will  also  relieve  the  roads  of  responsibility  for  their  electrical 
operations. 

[2]  While  admitting  the  principle  of  a  demand  component 
in  general,  and  specifically  admitting  and  asserting  that  in  or- 
dinary industrial  loads  there  should  be  a  demand  element  in  the 
rate,  the  railroads  contended,  in  justification  of  their  proposal, 
that  they  must  operate  their  trains  on  schedules  determined  by 
traffic  demands,  that  they  cannot  control  these  traffic  demands — 
which  in  turn  create  their  peak  power  loads. 
^  The  power  company  contends  that  this  is  only  partially  true; 
that  freight  movements  are  subject  to  the  railroads'  control,  and 
generally  the  freight  business  is  the  larger  part  of  their  business 
and  is  growing  more  rapidly  than  passenger  traffic. 

Whichever  contention  is  right,  and  we  think  there  are  limits 
within  which  the  railroads  can  regulate  their  traffic  and  conse- 
quently their  peaks ;  although,  it  is  more  limited  than  in  some 
other  industrial  uses  of  power;  the  railroads  claim,  if  true, 
should  not  relieve  them  of  paying  for  power  as  other  power 
users  do,  and  as  they  pay  for  other  commodities  or  service  en- 
tering into  their  business,  namely,  on  a  basis  commensurate  to 
the  cost  of  the  commodity  or  service  to  the  producer.  As  be- 
tween the  railroads  and  the  power  company,  the  former  certain- 
ly have  control  of  their  operations  to  the  exclusion  of  the  latter, 
which  must  always  stand  ready  with  capacity  necessary  to  meet 
the  peaks  established  by  the  former.  Hence,  there  must  be  a 
peak  component  in  the  rate  to  these  as  other  power  users. 

[3]  It  is  generally  admitted  that  the  demand  component  of  a 
rate  should  reflect  investment  necessary  to  render  service.  In 
a  hvdro-electric  system  such  as  this,  investment  costs  are  nec- 
cessarily  a  very  large  part  of  the  entire  cost  of  rendering  service. 
Hence,  it  foUows  that  power  company  costs  of  giving  service 
are  properly  proportional  to  the  effective  demand  upon  its  sys- 
tem, rather  than  upon  kilowatt  hours  used.  A  rate  which  pro- 
portions cost  to  kilowatt  hours  used,  instead  of  demand,  cannot 
reflect  properly  the  cost  of  service;  neither  can  a  rate  which  is 
based  upon  an  assumed  constant  loai  factor  reflect  the  cost  of 
service,  unless  there  is  in  fact  a  constant  ratio  of  average  jwwer 
to  demand.  The  evidence  in  this  case  clearly  shows  that  this 
ratio  is  not  constant,  either  in  the  operation  of  a  single  road  or 
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between  the  different  roads.  So  far  as  investment  in  the  power 
system  is  concerned,  a  five-minute  average  peak  is  such,  regard- 
less of  whether  it  is  an  interurban  railroad,  ice  plant,  or  what 
not,  that  creates  it.  Capacity  is  determined  by  a  short  inter- 
val peak — this  record  shows  of  even  less  duration  than  the  five- 
minute  interval. 

[Jfothing  we  said  in  the  Utah  Manufacturers  Association  Case, 
2^0.  452,  in  anywise  limits  this  principle.  There  we  merely 
established  an  optional  rate  with  a  guaranty  equivalent  to  a  de- 
mand charge  but  somewhat  less  than  the  demand  chai^  in  the 
general  schedules,  a  concession  to  the  greater  possible  diversity 
of  use  at  low  load  factors.  At  load  factors  equivalent  to  those 
of  these  railroads,  this  optional  rate  would  not  be  to  the  custom- 
ers' advantage  and  would  deny  them  the  lower  composite  rate, 
resulting  from  the  combined  demand  and  energy  charge  of  the 
general  schedules. 

As  a  method  of  determining  the  billing  peak,  in  Case  No. 
248  the  Commission  based  the  demand  charge  for  electric  serv- 
ice to  these  petitioners  at  70  per  cent  of  the  five-minute  average 
peak  load  established  monthly. 

The  evidence  offered  in  the  record  indicative  of  the  percent- 
age to  be  used,  is  the  diversity  obtained  among  the  four  substa- 
tions of  the  Utah  Idaho  Central  Bailroad,  64.5  per  cent,  and  a 
like  diversity  among  the  four  substations  of  the  Salt  Lake  & 
Utah  Railroad  Company,  56.8  per  cent.  The  diversities,  as 
above  indicated,  were  determined  by  a  thirty  day  test  made  by 
the  petitioners  and  the  power  company,  jointly.  No  such  test 
was  made  as  to  the  Bamberger  Electric  Railroad.  Practically 
all  this  petitioner's  power  is  measured  at  a  single  substation, 
and  which  has  only  two  substations  available  for  taking  power 
from  the  power  company's  system. 

The  power  company  contends,  on  the  one  hand,  that  to  the 
diversity  thus  determined  by  test,  additional  factors  should  be 
considered  for  line  losses  and  transmission  investment  of  the 
power  (5ompany,  to  carry  power  to  the  various  substations,  but 
did  not  assign  any  definite  values  to  these  elements.  The  rail- 
roads contend,  on  the  other  hand,  that  the  factors  should  be 
further  reduced  by  a  consideration  of  the  intermittent  character 
of  the  loads  as  compared  with  industrial  loads  generally, 
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The  power  company  further  seeks  to  justify  the  present  70 
per  cent  ratio,  tentatively  adopted  in  Case  248,  by  showing  that 
it  is  the  arithmetical  average  of  the  diversity  of  the  three  roads, 
computing  the  Bamberger  Electric  Railroad  at  100  per  cent. 
This  is  not  a  justification.  Reference  is  also  made  to  the  fact 
that  weighing  these  diversity  factors  by  the  kilowatt  hours  con- 
sumed by  each  road,  gives  a  weighted  average  diversity  of  66.6 
per  cent  To  apply  such  an  average,  however,  would  give  to  the 
Bamberger  Electric  Railroad  Company  a  part  of  the  benefit  of 
the  diversity  created  by  the  other  roads,  just  as  a  uniform  kilo- 
watt hour  rate,  if  averaged,  would  give  to  the  Salt  Lake  &  Utah 
Railroad  Company  the  benefit  of  a  part  of  the  rate  earned  by  the 
Bamberger  Electric  Railroad  Company  and  the  Utah  Idaho 
Central  Railroad  Company,  due  to  their  better  load  factors  and 
consequent  more  efficient  use  of  power. 

It  appears  to  us  that  the  question  must  be  settled  on  this 
record  by  leaving  the  method  of  computing  the  Bamberger  Elec- 
tric Railroad  demands  unchanged  and  applying  to  the  future 
billings  of  the  other  petitioners  a  corrected  factor  of  55  per 
cent,  instead  of  70  per  cent,  corresponding  to  the  nearest  even 
figure  of  the  diversity  factors  established  by  the  test.  This  rule, 
of  course,  will  be  general  and  applicable  to  all  electric  railroads 
under  similar  conditions  of  service.  Accordingly,  the  power 
company  will  be  ordered  to  amend  its  present  Rule  No.  43,  so 
far  as  electric  railroads  are  involved,  to  provide  for  the  contin- 
uance of  the  70  per  cent  ratio  for  railroads  having  not  more 
than  two  delivery  points  for  power,  and  establishing  a  55  per 
cent  ratio  for  railroads  having  more  than  two  points  of  delivery. 

[4]  Complaint  is  made  by  a  petitioner  that  the  measured 
maximum  demand  for  holidays  and  conference  Sundays  is  very 
much  higher,  relatively,  than  any  other  maximum  demand  for 
the  rest  of  the  month,  and,  for  that  reason,  the  billing  for  such 
month  so  high  as  to  discourage  the  carriers  from  initiating  ex- 
cursions on  those  days.  They  contend  that  at  such  time  other 
industries  are  largely  shut  down  and  much  excess  capacity  avail- 
able from  the  power  company's  system. 

We  think  travel  upon  such  occasions  should  be  encouraged 
so  far  as  consistent,  and  some  allowance  may  properly  be  made^ 
through  modification  of  the  rules,  for  computing  billing  for 
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such  days.  Accordingly,  the  power  company  should  amend  its 
rule  so  that  the  billing  peak  for  national  holidays  and  confer- 
ence Sundays,  where  such  maximum  demand  exceeds  the  maxi- 
mum demand  for  the  remainder  of  the  month,  shall  be  used  for 
computing  the  power  bill  for  that  day,  only ;  billing  for  balance 
of  month  to  be  computed  upon  basis  maximum  five-minute  aver- 
age peak  occurring  during  the  remainder  of  the  month. 

Complaint  is  made  by  the  Utah  Idaho  Central  Railroad,  par- 
ticularly, that  the  per  cent  rate,  or  any  ratio  of  additive  peaks 
•  at  various  substations,  will  prejudice  th^-t  road,  because  it  pro- 
poses to  install  additional  substations,  which  will  have  the  effect 
of  measuring  the  same  peak  an  additional  number  of  times,  with- 
out any  actual  increase  of  demand  on  the  power  company's  sys- 
tem. 

It  is  enough  to  say  that  this  decision  is  based  upon  the  pres- 
ent method  of  operation  of  the  roads.  If  conditions  materially 
change,  any  party  to  this  action  may  apply  to  the  Commission 
for  further  consideration.  We  do  not  believe  that  any  further 
modifications  of  the  rules  or  method  of  billing  is  justified.  We 
further  believe  that,  with  normal  traffic  conditions  and  with  due 
care  in  the  avoidance  of  unnecessary  peaks,  the  railroads  should 
approximate,  imder  the  rules  as  now  modified,  the  ultimate  kil- 
owatt hour  rate  that  they  claim  to  be  entitled  to;  but  the  re- 
sponsibility of  so  controlling  their  operations  as  to  produce  such 
a  rate,  will  rest  with  petitioners. 

An  appropriate  order  will  be  issued. 

A.  R.  Heywood,  Warren  Stoutnour,  Joshua  Greenwood,  Com- 
missioners, 


INVEST  VIRGIXIA  SUPREME  COURT  OF  APPEAIiS. 

WHEELING  STEEL  CORPORATION" 

V, 

PUBLIC  SERVICE  COMMISSION  et  aL 

[No.  4469.] 

(—  w.  Va.  — ,  110  S.  E.  489.) 

Batem  —  Pinoers  of  Commission  —  Stiperseded  rates. 

The  Public  Serrice  Commission  of  West  Virginia  ha!  no  authority 
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to  entertain  a  complaint  for  the  purpose  of  determining  that  a  public 
service  corporation  has  charged  rates  in  excess  of  those  authorized, 
when  it  appears  that  the  rate  which  it  is  contended  was  applicable, 
and  which  such  corporation  is  charged  with  exceeding,  is  no  longer 
applicable  to  the  service  rendered,  and  the  decision  sought  could  only 
be  for  the  purpose  of  fixing  a  basis  for  recovery  of  the  amount  of  the 
excessive  charge. 

[January  24,  1922.] 

Headnote  by  the  Coubt. 

Prooeedino  to  compel  the  West  Virginia  Commission  to  de- 
cide that  the  amount  charged  by  an  electric  company  for  serv- 
ice was  in  excess  of  the  amount  which  the  utility  could  properly 
charge  and  to  direct  the  company  to  refund  the  amount  in  ex- 
cess of  the  l^al  rate;  on  application  to  the  court  to  compel  the 
Commission  to  decide  these  questions,  relief  refused. 

Appearances:  McCamic  &  Clarke,  of  Wheeling,  for  petition- 
er ;  J.  Bernard  Handlan  and  G.  Alan  Garden,  both  of  Wheeling, 
and  M.  F.  Millikan  and  J.  P.  Van  De  Voort,  both  of  New  York 
city,  for  respondent. 

RitZy  J. :  By  this  proceeding  the  Wheeling  Steel  Corporation 
seeks  to  compel  the  Public  Service  Conmiission  of  West  Vir- 
ginia to  decide  that  the  amoimt  charged  it  for  service  by  the 
Wheeling  Electric  Company  was  in  excess  of  the  amount  which 
said  company  could  properly  charge,  and  to  direct  said  company 
to  refund  the  amoimt  in  excess  of  the  l^al  rate  as  contended 
for  by  the  petitioner.  The  Public  Service  Commission  deter- 
mined that  it  had  no  jurisdiction  to  order  the  electric  company 
to  make  any  refund,  and  that  the  question  whether  or  not  the 
rate  contended  for  by  the  petitioner  was  a  proper  rate  had  be- 
come moot  for  the  reason  that  the  contract  under  which  it  claimed 
the  right  to  this  rate  had  expired  by  its  own  terms,  and  the  case 
is  here  to  compel  the  Commission  to  decide  these  questions. 

On  the  23d  of  October,  1911,  the  Wheeling  Electric  Company 
entered  into  a  contract  with  Henry  Schmulbach  by  which  it 
agreed,  for  a  consideration  of  $6,750  per  year,  payable  in  month- 
ly installments  of  $562.60,  to  furnish  electric  current  to  the 
Schmulbach  building  for  the  purpose  of  lights  and  power,  and 
also  agreed  for  said  consideration  to  furnish  steam  heat  for  the 
purpose  of  heating  said  building.     The  contract^  it  seems,  was 
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entire,  the  agreement  being  to  furnish  electric  current  for  the 
purpose  of  lights  and  power,  and  steam  for  the  purpose  of  heat- 
ing the  building,  for  the  consideration  aforesaid.  At  that  time 
Schmulbach  had  a  heating  plant  and  an  electric  plant  in  the 
building,  and  these  were  taken  over  by  the  electric  company. 
Under  this  contract  the  electric  company  furnished  electric  cur- 
rent to  Schmulbach  for  the  building,  and  also  provided  the  steam 
for  heating  the  same  from  the  plant  in  the  building  until 
Schmulbach,  or  his  successors,  sold  the  building  to  the  Wheeling 
Steel  Corporation  on  the  31st  day  of  July,  1920. 

It  appears  that  in  the  month  of  January,  191,9,  upon  an  ap- 
plication made  to  it  for  that  purpose,  the  Public  Service  Com- 
mission of  West  Virginia  prescribed  rates  to  be  charged  by  the 
electric  company  to  its  customers  for  electric  current  both  for 
light  and  power.  The  electric  company,  however,  did  not  ap- 
ply these  rates  to  the  Schmulbach  building  until  it  was  pur- 
chased by  the  Wheeling  Steel  Corporation  on  the  31st  day  of 
July,  1920,  more  than  a  year  after  the  rates  were  established. 

After  the  Wheeling  Steel  Corporation  took  over  the  building 
on  the  1st  of  August,  1920,  the  electric  company  charged  it 
for  the  electric  current  a  different  rate  from  that  prescribed  in 
the  contract,  putting  it  in  one  of  the  classifications  prescribed 
in  the  schedule  of  rates  established  by  the  Public  Service  Com- 
mission, and  declined  after  that  time  to  furnish  steam  for  the 
purpose  of  heating  the  building.  This  resulted  in  a  charge  being 
made  for  electric  current  very  much  in  excess  of  that  called  for 
in  the  contract  In  fact,  it  appears  from  the  record  that  the 
electric  company  charged  and  collected  from  the  steel  corpora- 
tion practically  twice  as  much,  under  the  schedule  of  rates  fixed 
by  the  Public  Service  Commission,  for  electric  current  alone 
as  it  had  agreed  to  accept,  not  only  for  electric  current,  but  for 
heating  the  building  with  steam  as  well.  When  the  electric 
company  notified  the  steel  corporation  of  its  determination  to 
charge  the  increased  rates,  the  steel  corporation  protested,  and 
demanded  that  it  was  entitled  to  have  the  service  contracted 
for  by  its  predecessor  under  the  terms  of  that  contract,  but,  in 
order  to  prevent  the  service  from  being  withdrawn  from  it,  it 
paid  the  bills  presented  under  protest,  and  promptly  filed  a  peti- 
tion with  the  Public  Service  Commission  charging  that  the  eleo- 
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trie  company  was  exacting  from  it  an  amount  for  electric  cur- 
rent which  was  unjust  and  unauthorized,  and  asked  the  Public 
Service  Commission  to  require  the  electric  company  to  desist 
from  such  practice,  and  to  furnish  it  electric  current  under  the 
terms  of  the  contract  above  referred  to,  and,  further,  to  direct 
the  electric  company  to  return  to  it  any  amounts  collected  in 
excess  of  the  contract  rate.  The  contract  relied  upon  by  the 
steel  corporation  expired  by  its  own  terms  on  the  31st  of  Octo- 
ber, 1921.  A  hearing  was  had  before  the  Public  Service  Com- 
mission on  this  petition,  and  on  the  Ist  of  November,  1921, 
that  Commission  held  that  after  this  contract  had  expired  there 
was  no  live  question  for  it  to  decide;  that  the  steel  corporation 
would  not  be  entitled  to  have  the  benefit  of  the  contract  after 
its  expiration;  that  whether  it  was  entitled  to  the  rate  for  the 
service  prescribed  in  said  contract  for  the  service  rendered.it 
in  the  past,  and  was  entitled  to  have  refimded  to  it  the  amounts 
charged  in  excess  of  the  amounts  fixed  in  said  contract^  were 
matters  beyond  the  jurisdiction  of  the  Commission;  and  that, 
so  far  as  the  matters  which  were  within  the  jurisdiction  of  the 
Commission  at  the  time  of  the  filing  of  the  petition  were  con- 
cerned, they  had  become  moot  by  lapse  of  time,  for  which  reason 
the  petition  was  dismissed.  ' 

The  contention  of  the  Wheeling  Steel  Corporation  is  that  by 
entering  into  the  contract  with  its  predecessor  of  the  electric 
company  classified  its  building  for  the  purpose  of  rendering  it 
service,  and  that  this  classification  could  not  be  changed  except 
by  authority  of  the  Public  Service  Commission,  and  that  the 
order  of  the  Public  Service  Commission  made  in  January,  1919, 
prescribing  rates  to  be  charged  by  the  electric  company  for  serv- 
ice did  not  apply  to  the  steel  corporation  for  the  reason  that  the 
contract  under  which  service  was  furnished  to  it  was  not  specifi- 
cally mentioned  in  that  proceeding,  nor  was  it  made  a  formal 
party  thereto.  Its  contention  is  that  the  electric  company  could 
not  cease  to  furnish  it  service  under  the  contract  in  advance  of 
its  expiration  unless  in  some  proper  proceeding  the  contract  was 
declared  by  the  Public  Service  Commission  to  be  unreasonable, 
and  therefore  ineifective.  Manifestly  the  steel  corporation  had 
no  right  to  demand  service  from  the  electric  company  under  the 
terms  of  that  contract  after  the  expiration  of  the  same.     What- 
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ever  may  be  said  as  to  its  application  to  the  relations  of  the 
parties  during  its  continuance,  it  cannot  be  insisted  that  after 
its  expiration  the  steel  corporation  had  any  right  to  demand 
that  the  electric  company  furnish  it  electric  current  in  accord- 
ance with  its  terms,  so  that  at  the  time  this  question  was  decided 
by  the  Public  Service  Conmiission  of  West  Virginia  the  ques- 
tion remaining  to  be  determined  was  not  whether  the  electric 
company  was  indulging  in  an  unfair  or  unlawful  practice,  or 
was  charging  an  unreasonable  or  unauthorized  rate,  but  whether 
it  had  done  so  in  the  past,  on  account  of  which  the  steel  corpo- 
ration was  entitled  to  a  recovery  against  it  If  the  contention 
of  the  steel  corporation  that  the  electric  company  could  only 
charge  the  amounts  prescribed  by  the  contract  during  its  con- 
tinuance is  correct  then  it  has  a  right  to  recover  from  the  elec- 
tric company  the  excess  charged.  If,  on  the  other  hand,  the  rate 
applicable  to  the  service  rendered  during  that  time  is  that  pre- 
scribed by  the  schedules  adopted  by  the  Public  Service  Com- 
mission in  January,  1919,  there  is  no  right  of  recovery.  There 
is  no  question  involved  here  as  to  whether  a  rate  prescribed  and 
being  charged  by  a  public  service  corporation  is  a  reasonable 
rate.  The  question  ia  simply:  Was  the  rate  prescribed  by  the 
contract  in  effect,  or  was  the  rate  prescribed  by  the  Commis- 
sion the  applicable  one?  It  may  be  said  that  at  the  time  the 
petition  was  filed  with  the  Public  Service  Commission  there  was 
a  question  which  it  could  have  determined ;  that  is,  whether  the 
practice  indulged  in  by  the  electric  company  in  charging  the 
rate  which  it  was  charging  was  one  authorized  by  law.  But 
pending  the  proceeding,  by  lapse  of  time,  the  contract  under 
which  the  steel  corporation  contends  that  it  was  entitled  to  a 
different  rate  from  that  charged  has  expired  so  that  there  is  not 
now,  nor  was  there  at  the  time  the  Public  Service  Commission 
decided  the  case,  any  question  of  an  unlawful  practice  being 
then  indulged  in,  or  an  unauthorized  rate  being  demanded.  The 
proceeding  had  become  one  in  which  there  was  nothing  involved 
but  reparation  for  past  injuries,  if,  indeed,  there  was  any  right 
to  relief  at  all.  Did  the  Public  Service  Commission  have  any 
jurisdiction  to  grant  such  relief?  The  contention  of  the  steel 
corporation  is  that  the  charge  made  by  the  electric  company  was 
in  excess  of  that  lawfully  prescribed  at  the  time.    If  this  is  true, 
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then  it  had  a  clear  remedy  by  an  action  at  law  to  recover  back 
the  amount  paid  in  excess  of  the  legal  rata  This  is  not  a  case 
where  it  is  contended  that  the  rate  prescribed  is  unreasonable. 
In  such  a  case  as  that  it  may  be  that  before  a  suit  could  be 
brought  to  recover  back  any  part  of  the  amount  charged  and  paid 
the  unreasonableness  of  the  rate  would  have  to  be  established 
before  the  Public  Service  Commission.  Here  the  contention  of 
the  steel  corporation  is  that  the  rate  relied  upon  by  it  has' been 
established,  and  was  in  existence  undisturbed  in  any  way,  and 
that  the  electric  company  simply  applied  to  it  a  rate  which  did 
not  under  the  law  have  any  application.  This  being  so,  it  seems 
quite  clear  to  us  that  the  remedy  is  a  suit  to  recover  back  the 
amount  paid  in  excess  of  the  prescribed  rate  if  it  should  turn 
out  that  the  steel  corporation  is  right  in  its  contention.  Of 
course,  if  a  public  service  corporation  would  attempt  to  charge 
a  rate  not  prescribed,  the  party  affected  by  such  action  could 
have  the  Public  Service  Comjnission  compel  it  to  discontinue 
such  practice,  but  the  Public  Service  Commission  would  have 
no  authority  to  render  a  judgment  for  the  amount  which  had 
theretofore  been  charged  in  excess  of  the  proper  rate.  If  a  pub- 
lic service  corporation,  under  such  circumstances,  would  refuse 
to  refund  the  excess,  the  only  remedy  left  to  the  aggrieved  party 
would  be  an  action  at  law  to  recover  it.  Section  18  of  the  Pub- 
lic Service  Commission  Act  clearly  authorizes  a  suit  to  be  brought 
in  any  circuit  court  having  jurisdiction  to  recover  for  an  injury 
done  by  a  public  service  corporation  by  indulging  in  any  prac- 
tice not  allowed  by  law.  In  fact,  the  jurisdiction  and  authority 
of  the  Public  Service  Commission  extends  no  further  than  to 
prescribe  proper  rates  and  proper  practices,  and  to  direct  the 
public  service  corporations  to  comply  with  them  in  the  future. 
If  a  public  service  corporation  should  then  refuse  compliance, 
it  would  be  necessary  for  the  Public  Service  Commission,  or 
some  party  interested,  to  invoke  the  aid  of  a  court  of  competent 
jurisdiction  to  compel  compliance  with  the  order;  and  likewise,' 
if  by  refusal  to  comply  with  an  order  of  the  Public  Service  Com- 
mission, or  with  a  rate  lawfully  prescribed,  injury  has  resulted, 
the  injured  party  may  recover  compensation  therefor  in  any 
court  of  competent  jurisdiction. 
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It  follows  from  what  we  have  said  that  the  conclusion  of  the 
Public  Service  Ccanmission  was  correct,  and  the  relief  asked 
will  be  denied. 


WISCONSIN  RAILROAD  COMMISSION. 

EE  PRINCETON  ELECTBIC  LIGHT  DEPARTMENT. 

[U-2649.] 

• 

Jtafes  —  Meter  rental  ^  Electric  company. 

1.  The  Wisconsin  Commission  cannot  legally  authorize  an  electrio 
company  to  charge  a  meter  rental. 

Mates  —  Service  charge  -»  Electricity. 

2.  A  Bervioe  charge  of  15  cents  per  customer  per  month  was  in- 
cluded in  an  electric  rate  schedule  to  provide  for  revenues  lost  by  dis- 
continuance of  a  meter  rental. 

[May  2,  1922.] 

Application^  for  authority  to  revise  rules  by  providing  for  a 
meter  rental ;  company  ordered  to  discontinue  practice  of  billing 
consumers  for  rental  for  meters  owned  by  the  company  and  to 
repurchase  meters  already  sold,  and  utility  authorized  to  collect 
a  service  charge. 

By  the  Commission:  Application  in  the  above  entitled  matter 
was  filed  on  February  21,  1922.  This  application  sets  forth  the 
rates  and  rules  which  the  petitioner  desires  to  revise  as  follows : 

Meter  rent,  single  phase  meters 25#  per  month 

Meter  rent,  three  phase  meters 50J^  per  month 

The  consumer  has  tiie  privilege  of  either  buying  or  renting  his 
meter. 

The  application  further  states  that  authority  is  requested  to 
legalize  these  rates  and  rules  as  they  have  heretofore  never  been 
authorized  by  the  Commission. 

Hearing  in  this  matter  was  held  in  Madison  on  March  9, 
1922.  Mr.  H.  O.  Giese  appeared  for  the  Princeton  Electric 
Light  Department.    There  were  no  appearances  in  opposition. 

From  the  record  it  appears  that  the  electric  utility  has  allowed 
its  consumers  either  the  option  of  purchasing  their  meters  or  of 
paying  a  rental  oa  them  of  25  cents  per  month,  or  50  cents  per 
month,  depending  upon  the  type  of  meter. 
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Recently  a  complaint  was  received  by  lihis  Commission  on  ac- 
count of  this  procedure  and  the  present  proceeding  is  the  result. 

An  almost  parallel  case  (City  of  Lake  Geneva  v.  Equitable 
Electric  L.  Co.)  was  decided  by  this  Commission  in  the  year 
1911  and  is  reported  in  6  Wis.  E.  C.  R.  203,  et  seq.  In  this 
decision,  it  was  held  that  the  practice  of  a  company  in  exacting 
a  greater  compensation  from  persons  for  service  rendered  because 
they  do  not  own  their  own  meters  is  clearly  in  violation  of  § 
1797m-90  of  the  statutes  which  provides  as  follows: 

'T[t  shall  be  unlawful  for  any  public  utility  to  demand,  charge, 
collect,  or  receive  from  any  person,  firm,  or  corporation  less  com- 
pensation for  any  service  rendered  or  to  be  rendered  by  said  pub- 
lic utility  in  consideration  of  the  furnishing  by  said  person,  firm, 
or  corporation  of  any  part  of  the  facilities  incident  thereto;  pro- 
vided nothing  herein  shall  be  construed  as  prohibiting  any  public 
utility  from  renting  any  facilities  incident  to  the  production, 
transmission,  delivery,  or  furnishing  of  heat,  light,  water,  or 
power  or  the  conveyance  of  telephone  messages  and  payiug  a  rea- 
sonable rental  therefor,  or  as  requiring  any  public  utility  to  fur- 
nish any  part  of  such  appliances  which  are  situated  in  and  upon 
the  premises  of  any  consumer  or  user,  except  telephone  station 
equipment  upon  the  subscribers'  premises,  and,  unless  otherwise 
ordered  by  the  conmiission,  meters  and  appliances  for  measure- 
ments of  any  product  or  service.^' 

For  this  reason  the  Commission  cannot  l^ally  authorize  the 
rates  and  rules  which  are  requested  by  the  petitioner. 

It  was  stated  at  the  hearing  that  on  account  of  the  present  low 
rates  any  further  reduction  in  the  revenues  of  the  utility  would 
result  in  a  large  deficit  and  would  eventually  require  that  the 
rates  be  increased.  Examination  of  the  annual  report  for  the 
year  1921  which  has  recently  been  received  by  this  Conmiission 
appears  to  bear  out  this  statement.  It  seems  only  proper  that 
as  a  consequence  of  the  elimination  of  these  charges  some  addi- 
tional revenues  should  be  given  the  utility.  We  find  that  there 
are  at  present  300  meters  in  use  of  which  215  are  owned  by  con- 
sumers and  on  which  no  rental  is  paid.  82  single  phase  meters 
provide  a  revenue  of  25  cents  per  month  each,  or  a  total  annual 
rental  of  $246.  There  are  also  three  3-phase  meters  rented  at 
50  cents  per  month  which  produce  $18  in  revenua     The  total 
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meter  rental  is,  therefore,  $264  per  year.  If  we  require  the 
utility  to  repurchase  all  meters  sold  by  it,  an  expenditure  by  the 
utility  of  approximately  $2,365  will  be  necessary.  Inasmuch  as 
the  utility  is  able  to  borrow  money  at  5  per  cent  and  on  account 
of  the  fact  that  all  maintenance  and  replacements  on  meters  owned 
by  consumers  are  now  taken  care  of  by  the  utility,  the  total  annual 
cost  of  this  expenditure  would  be  5  per  cent  of  $2,365,  or  $118.25. 
As  the  loss  of  rental  on  the  85  meters  is  $264,  the  total  reduction 
in  revenue  occasioned  by  the  change  wiU  be  $382.25. 

Several  methods  are  available  to  compensate  the  utility  for 
this  loss  in  revenue.  The  energy  chai^  might  be  increased  or  a 
service  charge  applicable  to  each  consumer  might  be  authorized. 
We  are  inclined  to  believe  that  a  service  charge  of  15  cents  per 
consumer  per  month  would  be  the  best  suited  to  this  utility.  Such 
a  charge  will  provide  revenues  slightly  over  those  lost  by  discon- 
tinuance of  the  meter  rental  and  it  will  be  in  no  way  a  violation 
of  the  statutes. 

It  is  therefore  ordered  that  the  Princeton  Electric  Light  De- . 
partment  discontinue  its  present  practice  of  billing  consumers  for 
meter  rental  for  meters  owned  by  the  company  and  re-purchase 
at  the  present  value  the  meters  already  sold  to  consioners  under 
the  following  provisions : 

1.  For  single  phase  meters  a  refund  of  25  cents  per  month  to 
be  made  on  all  bills  for  energy  until  entire  meter  cost  has  been 
refunded. 

2,  For  8  phase  meters  a  refund  of  50  cents  per  month  to  be 
made  on  all  bills  for  energy  until  entire  meter  cost  has  been  re- 
funded. 

It  is  further  ordered  that  a  service  charge  of  15  cents  per 
month  per  meter  be  authorized  applicable  to  aU  present  consumers. 
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CITY  OF  SAN  BRUNO 

V. 

PENINSULA  RAPID  TRANSIT  COMPANY. 

[Decision  No.  10071,  Case  No.  1685.] 

Rates  —  Autotnohiles  —  BlanJQet  fares» 

A  blanket  fare  for  automobile  transportation  should  not  be  dis- 
turbed when  there  is  no  showing  that  the  fare  in  and  of  itself  is  ex- 
cessive or  that  a  public  demand  or  necessity  exists  for  the  automobile 
service. 

[February  8,   1922.] 

Complaint  against  one  way  automobile  passenger  fares ;  com- 
plaint dismissed. 

Appearances:  J.  F.  Davis,  for  the  city  of  San  Bruno;  W.  A, 
Pierson,  for  Peninsular  Eapid  Tmnsit  Company. 

By  the  Commission:  This  is  an  action  by  the  city  of  San 
Bruno,  a  municipal  corporation,  through  its  board  of  trustees, 
alleging  that  the  oi;ie-way  passenger  fares  between  the  city  of 
San  Francisco  and  the  city  of  San  Bruno,  and  between  the  city 
of  San  Bruno  and  the  city  of  Burlingame  maintained  by  the 
Peninsula  Rapid  Transit  Company  are  disproportionate  and 
should  be  equalized. 

Defendant,  in  its  answer,  denies  that  the  fares  are  dispro- 
portionate, but  avers  that  they  are  just  and  reasonable. 

A  hearing  was  held  in  San  Francisco,  January  18,  before  exam- 
iner Geary,  and  the  matter  is  now  ready  for  an  opinion  and  order. 

Notwithstanding  general  publicity  of  the  hearing  by  publica- 
tion of  notices  in  the  daily  press,  no  one  appeared  in  support  of 
the  complainant's  contention.  No  testimony  was  introduced  by 
complainant  and,  so  far  as  the  city  of  San  Bruno  is  concerned, 
the  matter  was  submitted  upon  a  mere  statement  of  its  attorney 
that  the  complaint  set  forth  the  justification  upon  which  readjust- 
ment of  the  fares  is  based. 

The  passenger  fares  at  all  points  between  San  Francisco  and 
San  Bruno  is  20  cents.  The  same  fare  of  20  cents  applies  be- 
tween San  Bruno  and  Burlingame  and  these  are  the  fares  com- 
plainant alleges  are  disproportionate  and  unreasonable. 
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The  present  passenger  fares  became  effective  November  25, 
1920,  by  authority  of  this  Commission's  Decision  No.  8358,  in 
Application  No.  6177.  It  was  stipulated  that  all  of  the  testi- 
mony and  exhibits  presented  to  the  Commission  in  Application 
No.  6177  should  be  made  a  part  of  the  instant  proceeding.  The 
Commission  based  its  conclusions  in  Decision  No.  8358  upon  a 
most  thorough  investigation  of  the  financial  condition  of  the 
Peninsula  Rapid  Transit  Company,  which  investigation  showed 
conclusively  that  the  company  had  been  operating  at  a  loss.  In 
granting  the  increases  in  fares  the  Transit  Company  was  re- 
quired to  submit  to  the  Commission,  monthly,  for  six  months, 
banning  December  1,  1920,  statements  of  the  net  results;  these 
statements  showed  a  net  loss  as  of  May  31,  1921,  of  $19,808.26. 
This  included  operating  expenses,  taxes,  depreciation,  and  all 
other  elements  of  expense. 

A  statement  was  presented  in  the  instant  proceeding  giving 
the  number  of  passengers  carried  in  the  entire  zone  from  San 
Francisco  to  and  including  Millbrae,  where  the  20-cent  fare  is 
in  effect,  which  showed  that  only  an  average  of  2^  passengers  are 
carried  locally  on  each  trip,  indicating  but  little  demand  in  that 
territory  for  the  automobile  service. 

The  market  Street  Railway  Company  operates  in  competition 
with  the  Transit  Company  with  lower  fares  in  effect;  the  fare 
from  San  Francisco  to  San  Bnmo  is  15  cents  as  compared  with 
the  automobile  fare  of  20  cents,  while  the  fare  from  San  Bruno 
to  Burlingame  is  10  cents  as  compared  with  the  Transit  Com- 
pany's fare  of  20  cents. 

The  defendant  contends  there  is  no  demand  for  its  services  and 
that  to  reduce  the  20-cent  fare  in  the  blanketed  zone  between 
Millbrae  and  San  Francisco,  or  between  San  Bruno  and  Bur- 
lingame would  create  a  financial  loss  and  would  not  redound  to 
the  benefit  of  the  traveling  public. 

Some  reference  was  made  to  the  blanketing  of  the  fare,  but 
no  testimony  was  given  to  show  that  the  fare  in  and  of  itself  is 
excessive.  The  practice  of  including  many  points  within  the 
same  group  or  blanket  is  frequently  indulged  in  by  transporta- 
tion companies  and  operates  to  the  convenience  of  both  the  public 
and  the  carrier. 

We  can  see  no  reason  why  the  fares  in  question  should  be  dis- 
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turbed  at  this  time.  The  testimony  in  this  proceeding  clearly 
indicates  that  there  is  no  public  demand  for  the  automobile  serv- 
ice between  San  Francisco  and  San  Bruno  or  between  Sail  Bruno 
and  Burlingame  for  the  reason  that  the  Market  Street  Railway 
Company  now  maintains  a  10-minute  electric  oar  schedule  at 
fares  much  lower  than  those  charged  by  the  Transit  Company. 

After  consideration  of  the  evidence  in  this  proceeding,  we  find 
that  the  complaint  has  not  been  sustained;  first,  because  no 
showing  was  made  that  the  fares  in  and  of  themselves  are  exces- 
sive and  secondly,  it  haa  not  been  shown  that  a  public  demand  or 
necessity  exists  for  the  automobile  service.  The  complaint  will 
be  denied. 


CALIFORNIA  RAILROAD  COMMISSION. 

SAN  FEANCISCO-SACEAMENTO  RAILROAD  COMPANY 

V. 

CENTRAL  CALIFORNIA  TRACTION  COMPANY. 

[Decision  No.  10007,  Case  No.  1624.] 

Service  —  Abandontnent  —  Trizcic  dedicated  to  public  —  Bailroada* 

A  railroad  companj  which  voluntarily  permits  a  competing  road 
to  uee  an  interchange  track  dedicates  it  to  the  use  of  the  public  and 
can  no  longer  of  its  own  accord  withdraw  its  acquiescence  In  and 
permission  of  such  use. 

[February  17,  1922.] 

Petition  for  an  order  perpetually  restraining  and  enjoining 
a  railroad  company  from  preventing  or  interfering  with  the  use 
of  a  certain  transfer  track  of  (i^f^^^dant;  defendant  ordered  to 
continue  the  switching  arrangement  in  effect  and  to  desist  from 
interfering  or  attempting  to  interfere  with  the  use  of  such  track. 

Appearances :  Jesse  H.  Steinhart  and  John  J.  Goldberg,  for 
Complainant ;  Gregory  and  Goodell,  by  C.  J.  Goodell,  and  A.  N". 
Baldwin,  for  Defendant. 

By  the  Commission:  The  San  Francisco-Sacramento  Rail- 
road Company,  a  corporation,  hereinafter  referred  to  as  the  San 
Francisco-Sacramento,  has  petitioned  the  Bailroad  Commission 
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for  an  order  perpetually  restraining  and  enjoining  the  Central 
California  Traction  Company,  a  corporation,  hereinafter  referred 
to  as  the  Central  California,  from  preventing  or  interfering  with 
the  use  of  a  certain  transfer  track  of  defendant  located  at  Front 
and  X  streets  in  the  city  of  Sacramento  by  the  Sacramento  North- 
em  Railroad,  hereinafter  Deferred  to  as  the  Sacramento  Northern, 
and  for  such  further  order  or  orders  as  to  the  Commission  may 
seem  proper. 

A  public  hearing  in  the  matter  was  held  before  Examiner 
Geary  on  June  3,  1921,  at  San  Francisco,  the  matter  being  sub- 
mitted upon  briefs  to  be  filed.  On  June  21,  1921,  on  motion 
of  counsel  for  complainant,  the  submission  was  set  aside  and 
further  testimony  taken.  The  case  was  then  resubmitted,  closing 
brief  filed  January  17,  1922,  and  is  now  ready  for  a  decision. 

The  San  Francisco-Sacramento  and  the  Central  California  are 
competitors  for  business  originating,  among  other  poinjis,  at 
Richmond,  for  transportation  to  Sacramento  and  certain  other 
places.  At  Front  and  X  streets  in  Sacremento,  the  Central  Cali- 
fornia constructed  and  maintained  at  its  own  expense  a  transfer 
track  1580  feet  long,  connecting  the  Central  California's  line 
with  the  line  of  the  Southern  Pacific  Company,  for  the  purpose 
of  interchanging  cars  with  the  latter  company.  It  is  this  trans- 
fer, or  interchange  track,  which  is  involved  in  the  controversy 
in  the  case  now  before  us. 

No  payment,  directly  or  indirectly,  is  made  by  the  San  Fran- 
cisco-Sacramento to  the  Central  California  for  the  interchange 
service.  The  San  Francisco-Sacramento  does,  however,  pay  the 
Sacramento  Northern  $3  for  each  car  switched  upon  the  transfer 
track  by  the  latter  company.  It  appears,  moreover,  that  some 
reciprocal  arrangement  was  entered  into  some  ten  or  eleven  years 
ago  by  and  between  the  Northern  Electric  Railway,  the  prede- 
cessor of  the  Sacramento  Northern,  and  the  Central  California, 
whereby  the  now  Sacramento  Northern  obtained  the  use  of  the 
transfer  track  at  Front  and  X  streets  and  the  Central  California 
was  granted  the  right  to  use  a  certain  freight  shed  at  Second 
and  M  streets  and  the  wye  tracks  at  Eighth  and  I  streets  belong- 
ing to  the  Sacramento  Northern.  It  was  developed  by  the  evi- 
dence, however,  that  the  Central  California  also  paid  the  North- 
em  Electric  Railway  a  monthly  rental  for  the  use  of  this  freight 
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shed  but  the  testimony  on  this  point  is  indefinite  and  xmsatiff- 
factory. 

Cars  transported  over  the  route  of  the  San  Francisco-Sacra- 
mento destined  to  Sacramento  are  delivered  by  the  San  Francisco- 
Sacramento  at  West  Sacramento  to  the  Sacramento  Northern, 
which  company  in  turn  transports  such  cars  over  its  line  from 
West  Sacramento  to  Front  and  X  streets  and  places  them  upon 
the  transfer  track  of  the  Central  California  at  Front  and  X 
streets. 

The  Southern  Pacific  Company  has  access  to  this  transfer  track 
of  the  Central  California  and  receives  or  delivers  cars  on  the 
transfer  track,  hauls  them  over  the  line  of  the  Southern  Pacific 
Company  and  distributes  them  at  points  in  Sacramento  or  to  a 
connecting  carrier.  ^ 

The  San  Francisco-Sacramento,  through  its  use  of  the  Central 
California's  transfer  track  at  Front  and  X  streets,  is  enabled  to 
compete  successfully  with  the  Central  California  on  business 
originating  at  Richmond  destined  to  the  City  of  Sacramento. 

On  December  14,  1920,  the  Central  California  notified  the 
San  Francisco-Sacramento  that,  effective  January  1,  1921,  the 
Sacramento  Northern  would  no  longer  be  permitted  to  use  the 
Central  California's  transfer  track  at  Front  and  X  streets  for 
placing  thereon  cars  routed  over  the  San  Francisco-Sacrameiito^s 
lines  for  delivery  in  Sacramento.  Upon  receipt  of  this  notifica- 
tion the  San  Francisco-Sacramento  filed  the  complaint  now  under 
consideration,  petitioning  the  Commission  to  preserve  the  status 
quo;  namely,  to  prevent  interference  by  the  Central  California 
with  the  Sacramento  Northern  in  making  use  of  the  Central  Cali- 
fornia's transfer  track  at  Front  and  X  streets  for  placing  thereon 
cars  routed  over  the  San  Francisco-Sacramento's  line  for  delivery 
in  Sacramento,  and  for  such  further  order  or  orders  as  to  the 
Commission  might  seem  proper  in  the  premises. 

If  the  San  Francisco-Sacramento  is  denied  the  use  of  the  trans- 
fer track  in  question,  cars  routed  over  its  line  for  delivery  in 
Sacramento  will  of  necessity  have  to  be  transported  by  the  Sacra- 
mento Northern  from  West  Sacramento  by  a  circuitous  route  to 
Eighteenth  and  B  streets  in  Sacramento  and  be  delivered  at  this 
latter  point  to  the  Southern  Pacific  Company  for  ultimate  dis- 
tribution  and   delivery;  thereby,   under  present  switching   ar- 
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rangementoy  causing  a  delay  variously  estimated  at  from  18  to 
24  hours. 

Complainant  contends  that  the  ease  is  within  the  purview  of 
§  22a  of  the  PuUic  Utilities  Act  Section  22a  of  this  act  pro- 
vides that: 

Every  conmion  carrier  shall  afford  all  reasonable,  proper,  and 
equal  facilities  for  the  prompt  and  efficient  interchange  and  trans- 
fer of  passengers,  tonnage  and  cars,  loaded  or  empty,  between 
the  lines  owned,  operated,  controlled  or  leased  by  it  and  the  lines 
of  every  other  common  carrier,  and  shall  make  such  interchange 
and  transfer  promptly  without  discrimination  between  shippers, 
passengers  or  carriers  either  as  to  compensation  charged,  service 
rendered  or  facilities  afforded.  Every  railroad  corporation  shall 
receive  from  every  other  railroad  corporation,  at  any  point  of 
connection,  freight  cars  of  proper  standard  and  in  proper  con- 
dition, and  shall  haul  the  same  either  to  destination,  if  the  desti- 
nation be  upon  a  line  owned,  operated  or  controlled  by  such  rail- 
road corporation,  or  to  point  of  transfer  according  to  route  billed, 
if  the  destination  be  upon  the  line  of  some  other  railroad  cor- 
poration. 

Kothing  in  this  section  contained  shall  be  construed  as  in  any- 
wise limiting  or  modifying  the  duty  of  a  common  carrier  to 
establish  joint  rates,  fares  and  charges  for  the  transportation  of 
passengers  and  property  over  the  lines  owned,  opeuated,  controlled 
or  leased  by  it  and  the  lines  of  other  common  carriers,  nor  as  in 
any  manner  limiting  or  modifying  the  power  of  the  Commission 
to  require  the  establishment  of  such  joint  rates,  fares  and  charges. 

Complainant's  track  arrangement  is  such  that  it  has  no  means 
of  delivering  its  freight  cars  into  Sacramento  except  through  the 
Ewitching  service  performed  by  the  Sacramento  Northern.  The 
interchange  track,  from  the  use  of  which  defendant  now  seeks 
to  exclude  the  Sacramento  Northern  from  pl-acing  thereon  cars 
routed  over  the  San  Francisco-Sacramento  for  ultimate  delivery 
in  Sacramento,  is  a  vital  link  in  facilitating  the  freight  service 
rendered  the  people  of  Sacramento  by  the  San  Francisco-Sacra- 
mento. This  switching  arrangement,  however  it  may  have  been 
consummated  originally,  has  been  in  effect  for  many  years.  It 
is  not  shown  that  at  any  time  previous  to  the  issuing  of  the  order 
by  the  Central  California,  dated  December  14,  1920,  which  gave 
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rise  to  the  case  we  are  now  considering,  did  defendant  object  to 
the  use  of  the  interchange  track  in  question  by  any  of  the  rail- 
roads concerned  in  the  use  of  the  track,  nor  does  it  now  object 
to  such  use  by  anyone  except  by  the  Sacramento  Northern  in 
rlacing  thereon  cars  of  complainant  destined  for  delivery  to  any- 
one  but  defendant  itself.  Putting  it  more  concretely,  defendant 
is  perfectly  willing  to  permit  complainant  to  use  the  interchange 
track  through  the  ktter^s  connecting  line,  the  Sacramento  North- 
em,  if  the  cars  are  to  be  routed  over  defendant's  main  line,  but 
is  unwilling  to  accord  this  privilege  to  complainant  if  tfce  cars 
do  not  go  over  defendant's  main  line. 

The  question  of  payment  for  the  use  of  tibe  interchange  track 
is  not  a  part  of  this  case.  The  evidence  does  not  show  that  de- 
fendant h-as  ever  made  a  demand  upon  complainant  for  payment 
covering  the  use  of  the  interchange  track.  The  Commission, 
moreover,  has  no  record  covering  compensation,  if  any,  defend- 
ant might  seek  to  demand  in  return  for  the  use  of  the  inter- 
change track  by  the  San  Francisco-Sacramento  through  its  con- 
necting line,  the  Sacramento  Northern. 

There  is  no  question  that  the  interchange  track  has  been  and 
still  is  in  constant  use  not  only  by  defendant,  but  by  every  other 
railroad  having  access  thereto,  some  of  which  railroads  are  in 
active  competition  with  defendant. 

By  its  acquiescence  in  and  permission  of  such  use,  defendant 
has  dedicate<f  its  interchange  track  to  the  use  of  the  public  and 
now  can  no  longer,  of  its  own  accord,  withdraw  that  acquiescence 
and  permission.  The  rights  of  the  public  are  fixed ;  to  grant  the 
plea  of  defendant  would  be  to  fly  in  the  face  of  the  highest  legal 
authority.  Defendant  assumed  a  status  which  it  was  under  no 
obligation  to  enter;  to  wit,  the  furnishing  of  an  interchange  track, 
but  once  having  committed  itself  to  this  status  by  its  own  free 
will,  it  is  no  longer  free  to  withdraw  therefrom.  The  public  has 
been  granted  an  interest  in  the  interchange  track,  and  to  compel 
the  defendant  to  maintain  the  status  quo  is  in  no  way  a  con- 
fiscation of  property,  in  no  way  a  violation  of  the  constitutional 
guarantee  of  due  process  or  the  law  of  the  land. 

In  State  v.  Jacksonville  Terminal  Co.  41  Fla,  377,  27  So. 
225,  the  supreme  court  of  Florida  in  sustaining  an  order  of  the 
Railroad  Commission  of  that  state  clearly  expressed  the  distinc- 
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tion  between  the  taking  of  property  for  public  use  and  regulating 
the  use  of  property  already  dedicated  to  the  public  service,  as 
follows:  "^ 

•  •  •  There  is  a  very  clear  distinction  between  a  taking  or 
an  appropriation  of  property  for  a  public  use,  and  regulating  the 
use  of  property  devoted  to  a  use  in  which  the  public  has  an  inter- 
est. The  latter  is  an  exercise  of  the  police  power,  as  it  is  called ; 
the  former,  of  the  power  of  eminent  domain.  The  state  in  the 
former  case  compels  the  dedication  of  the  property  or  some 
interest  therein  to  a  public  use,  or  if  already  dedicated  to  one 
public  use,  then  to  another.  In  the  latter  the  owner  has  volun- 
tarily, or  in  pursuance  of  the  provisions  of  its  charter,  dedicated 
the  property 'to  a  use  in  which  the  public  has  an  interest,  and 
the  use  of  that  property  so  dedicated  is  merely  regulated  and  con- 
trolled for  the  public  welfare,     •     •    • 

Again,  in  the  case  of  Camp  Rincon  Resort  Oa  v.  Eshleman, 
172  Cal.  561,  P.U.R.1916E,  418,  158  Pac.  186,  we  find  the  fol- 
lowing significant  language  of  the  supreme  court  of  California: 

The  order  requiring  the  connection  of  the  two  lines  was  made 
under  the  authority  of  §  40  of  the  Public  Utilities  Act.  The 
section  was  considered  by  this  court  in  Pacific  Teleph.  and  Tel^. 
Co.  V.  Eshleman,  166  Cal.  640,  50  L.R.A.(N.S.)  652,  137  Pac. 
1119,  Ann.  Cas.  1915C,  822.  It  was  there  held  that  an  order 
requiring  a  company  to  connect  its  lines  with  those  of  a  compet- 
ing company,  where  there  had  been  no  such  connection  thereto- 
fore and  the  first  company  had  not  held  itself  out  as  willing  to 
make  such  connections,  could  not  be  sustained.  The  questions 
involved  were  so  fully  discussed  in  that  ease  that  there  is  no 
occasion  here  to  repeat  our  views.  It  will  suffice  to  say  that  the 
present  proceeding  is  not  within  the  rule  of  the  Pacific  Tele- 
X^hone  Company  case,  for  the  reason  that  the  connection  here 
directed  to  be  made  was  merely  a  continuation  of  a  service  which 
the  petitioner  had  voluntarily  assumed.  Whether  we  regard  the 
Cold  Brook  Camp  Company  itself,  or  the  occupants  of  its  camp, 
as  constituting  the  public  to  whose  use  the  lines  of  the  petitioner 
had  been  offered  and  dedicated,  the  fact  remains  that  the  con- 
nection which  the  Commission  ordered  was  within  the  scope  of 
a  public  service  which  the  petitioners  had  assumed  to  supply. 
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There  was,  therefore,  no  violation  of  constitutional  right  in  re- 
quiring the  continuation  of  the  service. 

Defendant,  in  its  brief,  maintains  that  the  case  does  not  come 
within  the  purview  of  §  22  (a)  of  the  Public  Utilities  Act, 
holding  on  the  contrary,  that  it  involves  the  question  of  eminent 
domain,  on  the  ground  that  if  the  Commission  compels  defendant 
to  permit  the  continuation  of  the  use  by  complainant  of  its  inter- 
change facilities  in  question  there  will  be  a  taking  of  defendant's 
property  without  just  compensation,  therefore  without  due  process 
and  in  violation  of  the  constitutional  guarantee.  It  relies  strong- 
ly upon  the  case  of  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman, 
166  Cal.  640,  137  Pac.  1119,  50  L.R.A.(N.S.)  652,  Ann.  Cas. 
,  1915C,  822,  but  overlooks  the  point  of  distinction  between  that 
leading  case  and  the  case  now  before  us  for  decision.  In  the 
case  of  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman,  the  telephone 
company  had  never  dedicated  its  property  to  the  use  of  rival  and 
competing  companies  and  the  Commission  lyas  without  authority 
imder  §  22  (a)  of  the  Public  Utilities  Act  to  compel  such  a  dedi- 
cation. Section  22  (a)  is  concerned  solely  with  the  regulation 
of  a  utility  which  has  already  dedicated  its  property,  or  an  inter- 
est therein,  to  the  public  use.  The  case  we  are  now  called  upon 
to  decide,  on  the  other  hand,  is  plainly  within  the  purview  of 
the  provisions  of  §  22  (a)  of  the  Public  Utilities  Act.  There 
has  been  a  dedication  by  long  continued  use  through  acquiescence 
and  consent  of  and  by  defendant,  and  contentions  of  defendant, 
therefore,  cannot  be  sustained.  The  case  before  us  for  decision 
is  one  merely  involving  regulation  in  the  contemplation  of  section 
22  (a)  of  the  act. 

Again,  in  the  case  of  Southern  Pacific  Co.  v.  Los  Angeles  Mill- 
ing Co.  177  Cal.  395,  170  Pac.  829,  the  supreme  court  of  the 
state  of  California  affirmed  the  judgment  of  the  lower  court  grant- 
ing an  injunction  sought  by  the  Southern  Pacific  Company  to 
prevent  the  Los  Angeles  Milling  Company  from  tearing  up  a 
certain  spur  track  belonging  to  the  milling  company  which  had 
been  used  by  the  Southern  Pacific  Company  for  some  twenty 
years  in  transporting  thereover  cars  destined  to  the  milling  com- 
pany's plant  and  the  plants  of  neighboring  industries  served  by 
this  transfer  track.  The  supreme  court  held  that  the  company 
in  maintaining  these  tracks  and  permitting  their  use  by  the 
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Southern  Pacific  Company  and  the  neighboring  industries  had 
dedicated  the  same  to  a  public  use  and  that  the  milling  company 
no  longer  had  the  power  to  alter  or  otherwise  interfere  with  such 
public  use,  even  though  it  was  thereby  compelled  to  have  the  spur 
tracks  rranain  on  its  property  against  its  will. 

It  would  not  illuminate,  but  would  merely  lengthen,  this  dis- 
•cussion  to  make  analyses  of  the  many  authorities  cited  in  the 
able  briefs  in  this  case.  Each  case  involving  matters  which  per- 
tain to  fundamental  rights  must  be  tested  with  reference  to  its 
peculiar  facts.~  No  testimony  was  adduced  to  the  effect  that  any- 
one who  had  lawful  occasion  to  use  the  interchange  or  transfer 
track  had  ever  been  denied  the  privil^e  to  do  so.  The  testimony 
tended  to  show  that  the  interchange  or  transfer  track  has  been 
'Used  continuously  by  complainant  in  rendering  that  expeditious 
service  to  which  the  people  of  Sacramento  are  entitled. 

It  will  be  borne  in  mind  that  in  the  decision  we  render  herein 
this  Commission  does  not  pass  upon  what  would  be  a  proper 
<2harge,  if  any,  to  be  paid  by  the  San  Francisco-Sacramento,  but 
solely  upon  the  right  of  the  San  Francisco-Sacramento  to  the 
49anie  privileges  as  are  accorded  other  roads.  There  is  before  this 
Commission,  as  heretofore  stated,  no  question  as  to  proper  or 
improper  compensation  to  defendant  That  matter  has  not  been 
raised  by  defendant  and  is  not  before  the  Commission  for  de- 
termination. 

The  Central  California  would  not  have  been  required,  ordi- 
narily, to  give  the  use  of  its  facility  to  the  San  Francisco-Sacra- 
mento, but  by  voluntarily  permitting  a  competing  road  to  use 
that  facility  it  has  waived  for  all  time  its  right  to  insist  upon 
the  protection  of  the  constitutional  guarantee. 
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JOHN  NELSON,  et  al. 

V. 

F.  M.  HALEY,  et  al. 

[Decision  No.  100&8,  Case  No.  1624.] 

CerH/U^tes  of  convenience  and  necessity  —  Automohiles  —  Revocation 
of  rights  —  Abandonment  of  service. 

Suspension  of  operation  without  the  knowledge  and  approval  of 
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the  California  Commission  will  be  considered  as  an  abandonment  of 
operative  rights  granted  to  an  automobile  operator. 

[February  17,  1922.] 

Complaint  against  alleged  illegal  operation  of  a  stage  line 
because  of  a  former  discontinuance  without  Commission  approval ; 
operative  rights  cancelled  and  revoked. 

Appearances:  Wyckofif  and  Gardner,  by  H.  M.  Parker,  for 
complainants. 

By  the  Commission:  John  Nelson  and  Geoi^  H.  Harter 
operating  a  stage  line  between  Santa  Cruz  and  Salinas  and  also 
by  the  authority  conferred  by  Decision  No.  8844  of  the  Railroad 
Commission  under  date  January  4,  1921,  a  stage  line  between 
C-astroville  and  Monterey  complain  of  defendants  herein  and 
allege  that  said  defendants  have  illegally  operated  a  stage  line 
between  Santa  Cruz  and  Monterey  in  that  such  operation  has  been 
conducted  after  the  expiration  of  the  time  specified  by  the  Rail- 
road Commission  for  the  commencement  of  operation  as  con- 
tained in  this  Commission's  Decision  No.  8050,  as  decided  Sep- 
tember 1,  1920. 

Defendants  duly  filed  their  answer  denying  the  material  allega- 
tions of  the  complaint.  On  December  5,  1921,  complainants 
herein  filed  an  amendment  and  supplemental  complaint  alleging 
that  defendants  herein  had  entirely  ceased  operation  of  the  stage 
line  for  which  authority  was  granted  by  Decision  No.  8050  as 
decided  by  the  Railroad  Commission  on  September  1,  1920,  and 
that  on  September  12, 1921,  the  service  authorized  was  suspended 
and  abandoned  and  that  since  such  date  no  service  had  been 
rendered  for  the  accommodation  of  the  public  notwithstanding 
that  road  and  weather  conditions  during  all  the  period  between 
September  12,  1921,  and  December  5,  1921,  permitted  the  opera- 
tion of  said  stage  line.  Complainants,  therefore,  pray  that  an 
order  of  the  Commission  be  made  revoking  all  operative  rights 
heretofore  granted  said  defendants.  The  amendment  to  the  com- 
plaint in  this  proceeding  was  duly  served  on  P.  B.  Mahoney,  one 
of  the  defendants  herein,  although  no  answer  to  such  amendment 
to  complaint  was  filed  with  this  Commission. 

A  public  hearing  on  this  matter  was  conducted  by  acaminer 
Handford  at  San  Francisco  the  matter  was  duly  submitted  and 
is  now  ready  for  decision. 
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Mr.  Gteorge  H.  Harter,  one  of  the  complainants  herein,  testi- 
fied that  the  defendants,  Haley  and  Mahoney,  operating  tinder 
the  fictitious  name  of  Coast  Scenic  Aiito  Stage  line,  operated 
from  March  31st  to  September  12,  1921,  inclusive,  between  Santa 
Cruz  and  Monterey;  that  prior  to  such  time  the  roads  between 
these  points  were  passable  and  that  during  entire  winter  season 
of  1920-1921  the  complainants  Nelson  and  Harter  operated 
service  for  the  benefit  of  the  public  and  that  but  few  trips  were 
lost  on  account  of  weather  and  road  conditions  rendering  opera- 
tion impossible.  No  operation  by  Haley  and  Mahoney  was  given 
between  these  points  prior  to  March  31,  1921,  although  under 
the  provisions  of  Decision  No.  8308  on  Application  No.  5742 
operation  should  have  been  commenced  between  Santa  Cruz 
and  Monterey  and  intermediate  points  on  or  before  November  16, 
1920.  This  witness  also  testified  that  he  had  personal  knowl- 
edge that  no  operation  had  been  conducted  by  defendants,  Haley 
and  Mahoney,  over,  the  route  between  Santa  Cruz  and  Monterey 
since  September  12,  1921. 

There  was  no  appearance  on  behalf  of  defendants  at  the  hear- 
ing on  this  proceeding  although  notice  of  hearing  was  personally 
served  on  defendant,  P.  B.  Mahoney,  and  an  effort  was  made  to 
serve  notice  of  hearing  on  defendant,  F.  M.  Haley,  but  he  could 
not  be  located  either  in  San  Francisco  or  in  Santa  Cruz  and  his 
partner  and  codefendant,  P.  B.  Mahoney,  had  no  knowledge  of 
his  present  address. 

From  the  evidence  in  this  proceeding  it  is  apparent  that  the 
allegations  of  the  complainants  herein  have  been  sustained  as 
regards  the  unauthorized  suspension  of  operation  since  September 
12,  1921,  up  to  the  date  of  hearing  on  this  proceeding  and  as  the 
Commission  has  heretofore  ruled  in  similar  cases  that  unau- 
thorized suspension  of  operation  without   the  knowledge  and 
•approval  of  this  Commission  will  be  considered  as  an  abandon- 
ment of  operative  rights  heretofore  granted  the  order  herein  will 
provide  for  the  cancellation  of  operative  rights  as  authorized  in 
Decision  Na  8050  on  Application  No.  5742  as  decided  Sep- 
tember 1,  1920,  and  as  extended  by  the  provisions  of  supple- 
mental order  Decision  No.  8308  on  Application  No.  5742  as 
decided  November  6, 1920. 
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INDIANA  PUBIilG  SERVICE  COMMISSION. 

BE  GABY  HEAT,  LIGHT  &  WATER  COMPANY  et  aL 

[No.  6584.] 

Municipality  —  Payment  of  electric  rates  — >  Legality. 

A  city  18  not  authorized  by  law  to  levy  taxes  in  order  to  qre&t« 
a  fund  with  which  to  buy  electric  energy  furnished  for  domestic  um 
to  only  a  part  of  the  residents  of  the  city. 

[May  20,  1922.] 

Application  for  the  approval  of  a  contract  for  the  sale  of 
electrical  energy  to  a  citj;  contract  approved  except  for  a  para- 
graph requiring  the  city  to  levy  taxes  illegally. 

By  the  Commission:  On  April  25,  1922,  the  Gary  Heat, 
Light  &  Water  Company  submitted  to  the  Commission  its  con- 
tract with  the  city  of  Gary  entered  into  on  April  8,  1922,  under 
which  the  Gary  Heat,  Light  &  Water  Company  agrees  to  furnish 
electric  energy  to  the  city  of  Gary  at  a  certain  rate  specified  in 
the  contract. 

It  appears  that  a  section  of  the  city  of  Otsrj  has  recently  been 
taken  into  the  corporate  limits  and  was  formerly  known  as  the 
town  of  Miller.  It  further  appears  that  the  town  of  Miller, 
prior  to  the  time  it  was  taken  into  the  corporate  limits,  operated 
its  own  electric  utility,  buying  its  power  from  the  Northern 
Indiana  Gas  &  Electric  Company.  Since  Miller  has  become  a 
part  of  the  city  of  Gary,  plans  have  been  made  to  install  boule- 
vard lights  and  other  street  lights,  the  current  to  be  furnished 
by  the  Gary  Heat,  Light  &  Water  Company.  The  Gary  Heat, 
Light  &  Water  Company  owns  and  operates  an  electric  utility 
in  the  city  of  Gary  and  since  the  town  of  Miller  has  been  taken 
into  the  corporate  limits  it  is  desired  that  the  city  of  Gary 
furnish  electric  energy  to  the  consumers  in  that  section  of  th6 
town  through  the  distribution  system  which  formerly  belonged 
to  the  town  of  Miller. 

The  contract  covers  the  terms  under  which  the  electric  energy 
is  to  be  furnished  for  all  purposes  including  the  electric  energy 
which  the  city  of  Gary  is  intending  to  buy  and  to  resell  to  the 
domestic  consumers  in  the  part  of  Gary  which  wajs  formerly  the 
town  of  Miller.    Paragraph  10  of  the  contract  is  as  follows: 
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**Tlie  city  agrees  to  levy  a  tax  or  taxes  annually  in  accordance 
with  the  provisions  of  the  law  in  due  time  and  manner  and  suiG- 
cient  to  pay  the  rates  of  compensation  which,  by  the  terms  and 
conditions  of  this  contract,  are  to  be  paid  by  the  city,  and  said 
city  agrees  to  appropriate  from  its  funds  for  the  purpose  afore- 
said from  time  to  time,  an  amount  sufficient  to  pay  such  rates 
and  compensation." 

Under  the  terms  of  this  provision  bf  the  contract  the  city  of 
Gary  would  be  required  to  levy  taxes  to  pay  for  the  energy  used 
and  furnished  to  the  city  which  is  resold  to  domestic  consumers 
in  a  particular  section  of  the  city.  There  would  be  no  objection 
to  this  provision  of  the  contract  if  it  applied  only  to  the  electric 
energy  to  be  used  by  the  city  itself,  but  it  does  not  appear  that 
the  law  would  authorize  the  city  to  levy  taxes  in  order  to  create 
a  fund  with  which  to  buy  electric  energy  which  was  furnished 
for  domestic  use  to  only  a  part  of  the  residents  of  the  city.  The 
Commission,  therefore,  cannot  approve  this  clause  of  the  con- 
tract. 

Considering  the  other  features  of  the  contract,  excepting  para- 
graph 10,  the  Commission  is  of  the  opinion  and  finds  that  it  is 
reasonable  in  its  terms  and  should  be  approved.  It  will  be  so 
ordered. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  contract  entered  into  between  the  Gary  Heat, 
Light  &  Water  Company  on  the  one  hand,  and  the  city  of  Gary 
on  the  other  hand,  as  of  April  3,  1922,  under  which  the  former 
is  to  furnish  dectric  energy  to  the  latter  be,  and  it  is,  approved 
except  paragraph  10  thereof,  which  paragraph  the  Commission 
declines  to  approve  as  being  contrary  to  the  provisions  of  law. 

McCardle,  Van  Auken^  Blessing,  Douglass^  concur;  BattS| 
absent. 
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MICHIGAN  PUBIilC  UTIIjITIES  COMMISSION. 

BE  ONSTED  TELEPHONE  ASSOCIATION. 

[T-284.] 

IHsoriminaUon  —  Bates  —  Telephones  —  Stockholders  and  nonsio€^» 
holders* 

A  telephone  rate  schedule  providing  for  reduced  rates  to  atodc- 
]u>ld«n  of  a  telephone  association  is  unlawfully  discriminatory. 


JHsorinUnation  —  Payment  —  Telephones  — >  Stockholders  and  non- 
stockholders. 

Discussion  of  the  discriminatory  nature  of  by-laws  of  a  telephone 
association  providing  for  more  favorable  terms  of  payment  by  stock- 
holder! than  nonstockholders,  p.  93. 

[February  25,  1922.] 

Application  for  authority  to  increase  telephone  rates ;  applica- 
tion denied  without  prejudice. 

By  Potter,  Commissioner:  The  application  in  this  case  is  to 
fix  telephone  rates  for  said  association  as  follows: 

"Members  of  corporation  owning  telephone,  $12  a  year;  mem- 
bers of  corporation  renting  a  telephone,  present  rate  $16,  new 
rate  $14;  nonmembers  of  the  corporation  owning  telephone, 
present  rate  $12  a  year,  increased,  rat©  $14 ;  nonmembers  of  cor- 
poration renting  telephone,  present  rate  $15,  new  rate  $16; 
private  line  rate  in  village  of  Ousted,  present  rate  $18,  increased 
rate  $6  over  class  rate." 

By  §  1  of  Act  206,  Public  Acts  of  1913,  ''All  persons,  corpora- 
tions, and  associations  operating  telephone  lines  or  exchanges, 
doing  a  telephone  business  within  the  state  of  Michigan,  are 
hereby  declared  to  be  common  carriers.  By  §  2  of  Act  206, 
Public  Acts  of  1913,  the  Michigan  Railroad  Commission  is  given 
control  over  all  telephones,  telephone  lines,  and  telephone  com- 
panies within  the  state.  By  §  3  of  Act  206;  Public  Acts  of  19i3, 
the  Commission  "shall  have  power  to  make,  alter,  amend,  or  abol- 
ish any  rate  or  charge  for  any  servica"  By  §  10  of  Act  206, 
Public  Acts  of  1913,  persons,  copartnerships,  and  corporations 
engaged  in  the  telephone  business  are  forbidden  to  increase  any 
rates  or  charges  without  notice  and  a  hearing  thereon  and  an 
order  from  the  Conmiission.    By  §  4  of  Act  206,  Public  Acts 
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of  1913,  telephone  companies  are  forbidden  to  discriminate  in 
rates  or  service  in  favor  of  or  against  any  person,  firm,  or  corpo- 
ration, either  directly  or  indirectly.  It  is  unlawful  to  charge  or 
eollect  for  rendering,  furnishing  or  performing  a  like  contempo- 
raneous service,  any  greater  or  less  rate  from  any  person,  firm, 
or  corporation  than  from  another  similarly  situated,  to  whom 
like  service  is  rendered. 

In  Michigan  State  Teleph.  Co.  v.  Michigan  Railroad  Commis- 
sion, 193  Mich.  515,  P.U.R.1917C,  355,  161  N.  W.  240,  it  is 
said:  "The  relations  of  a  telephone  company  in  this  state  are 
not  simply  with  its  own  subscribers,  but  with  the  public  general- 
ly, and  it  is  forbidden  by  law  to  make  any  discrimination  between 
persons."  It  may  be  claimed  that  applicant  is  a  mutual  tele- 
phone company  and  that  for  some  reason  it  is  not  subject  to  the 
general  law  in  relation  to  discrimination. 

In  Reading  Central  Teleph.  Co.  v.  Fayette  Rural  Teleph.  Co. 
8  Mich.  R.  C.  6,  P.TT.R.1915A,  56,  it  is  said :  "The  phrase  'doing 
a  telephone  business'  excludes  only  such  facilities  as  are  entirely 
private  in  character."  This  case  holds  that  mutual  telephone 
companies  are  engaged  in  a  public  business  and  subject  to  public 
r^ulation ;  and  this  also  was  the  holding  in  Risley  v.  Redstone 
Independent  Teleph.  Co.  P.TT.R.1920C,  878.  In  Shoemaker  v. 
Chesapeake  &  P.  Teleph.  Co.  20  Inters.  Com.  Rep.  614,  the 
Interstate  Commerce  Commission  said,  "Nothing  but  a  differ- 
ence in  the  service  rendered  or  in  the  facilities  furnished  wil! 
justify  any  difference  in  the  charges  exacted."  In  Rentschler 
v.  Rural  Teleph.  Co.  of  Waterloo,  3  C.  T.  C.  892,  it  is  said :  "It 
is  the  duty  of  the  company  to  provide  one  rate  for  all  subscribers, 
both  stockholding  and  nonstockholding,  who  receive  like  con- 
temporaneous service;  dividends  to  be  paid  in  the  regular  way 
from  the  surplus  earnings  of  the  company."  In  Jones  v.  Cass 
County  Home  Teleph.  Co.  3  0.  T.  C.  900,  it  is  said:  "It  cannot 
lawfully  provide  discounts  for  its  friends  and  impose  penalties 
upon  those  who  incur  its  displeasure."  In  fixing  telephone  rates, 
the  court  has  repeatedly  held  that  the  power  of  the  Commission 
was  not  limited  solely  to  the  question  of  the  cost  of  the  service, 
but  that  it  might  make  use  of  its  power  to  regulate  rates  for  the 
purpose  of  regulating  the  service.  In  Jones  v.  Cass  County 
Home  Teleph.  Co.  8  0.  T.  0.  900,  it  is  said:  "Defendant  has  a 
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legal  obligation  to  supply  its  service  without  discrimination  ta 
all  within  the  territory  it  seeks  to  serve.  This  does  not  mean 
that  service  must  be  supplied  to  all  subscribers  at  the  same  cost 
and  under  the  same  conditions,  but  it  does  mean  that  the  cost 
and  conditions  -imposed  shall  be  the  same  to  all  who  receive  like 
contemporaneous  service." 

Coming  now  to  the  by-laws  of  the  corporation  which  were 
introduced  as  "Exhibit  1,"  such  by-laws  provide:  "The  annual 
switch  dues  for  service  on  the  lines  of  the  association  shall  be 
$12  a  year  for  members  of  the  association,  when  such  members 
own  their  own  telephone  Said  switch  dues  are  payable  semi- 
annually on  the  first  day  of  March  and  the  first  day  of  September 
of  each  year.  Parties  not  members  of  the  association,  but  who 
own  telephone,  desiring  service  over  the  lines  of  the  association 
may  have  such  service  by  paying  annual  switch  fees  of  $14,  pay- 
able semi-annually  on  the  first  days  of  March  and  September  of 
each  year.  Members  of  the  association  who  do  not  own  their  own 
telephone  may  rent  a  telephone  from  the  company  by  paying  an 
annual  rental  of  $14,  the  same  to  be  paid  semi-annually  the  first 
days  of  March  and  September  of  each  year.  Parties  not  mem- 
bers of  the  association  who  do  not  own  their  own  telephone  may 
rent  a  telephone  from  the  company  by  paying  an  annual  rental 
of  $16  payable  semi-annually  on  the  first  days  of  March  and 
September  of  each  year." 

An  examination  of  by-laws  numbers  one  and  two  indicates  that 
where  the  subscriber  owns  his  own  telephone,  there  is  a  discrim- 
ination between  stockholders  or  members  of  the  company  and 
those  who  are  not  stockholders  or  members  of  the  company,  of 
$2  a  year  for  like  contemporaneous  telephone  service,  and,  there- 
fore, these  by-laws  are  unlawful  and  provide  for  a  violation  of 
the  law,  which,  by  the  statute.  Act  206,  Public  Acts  of  1913,  is 
made  a  misdemeanor  and  punishable  as  such.  An  examination 
of  by-laws  Nos.  3  and  4  shows  that  they  provide  for  a  discrimina- 
tion in  rate  of  $2  a  year  between  members  of  the  association  and 
parties  not  members  of  the  association,  although  both  siich  par* 
ties  are  furnished  like  contemporaneous  service,  and,  thereforet^ 
those  by-laws  are  unlawful  and  in  violation  of  the  statute. 

Section  5  of  the  second  Article  1  of  the  by-laws  provides :  'In 
cases  where,  the  subscriber  does  not  so  notify  the  secretary^  but 
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doea  not  pay  his  or  her  switch  fees,  then  the  manager  or  lineman 
shall  be  instructed  by  the  secretary  to  cut  such  party  off  the  line 
at  the  end  of  the  sixty-day  period  •  •  •  but  in  no  case  shall 
this  sixty-day  period  be  granted  to  anyone  not  a  member  of  the 
association."  In  other  words,  this  by-law  provides  for  a  discrim- 
ination in  the  service  which,  under  some  circumstances,  may  be 
rendered  to  those  who  are  stockholders  and  members  of  the  asso- 
ciation and  those  who  are  not  members,  and  is,  therefore,  unlaw- 
ful. 

Section  6  of  the  by-laws  provides :  "The  fee  for  being  recon- 
nected on  the  lines  of  the  association  after  having  been  discon- 
nected voluntarily  or  involuntarily,  shall  be  $1,"  etc  Section  8 
of  the  by-laws  provides :  "In  case  where  party  is  cut  from  the 
lines  for  nonpayment  of  dues,  this  additional  fee  of  25  cents  shall 
be  added  to  the  fees  due,  and  charged  against  subscriber,  to  be 
paid  before  the  subscriber  can  again  be  connected  on  the  lines 
of  the  company.''  Both  these  provisions  of  the  by-laws  are  in 
violation  of  the  order  of  the  Commission  under  date  of  May  12, 
1920,  which  provides:  "The  Michigan  Public  Utilities  Commis- 
sion, on  its  own  motion,  hereby  orders  and  establishes  for  all 
telephone  companies  within  the  state  of  Michigan  the  following 
charges : 

1.  An  installation  charge  for  installing  telephone,  $3.50. 

2.  For  moving  telephone  from  one  location  to  another  on  the 
same  premises,  $3.00. 

3.  To  cover  directory,  account,  circuit  and  switchboard  expense 
in  cases  where  service  is  established  by  the  use  of  instrumentali- 
ties already  in  place  on  the  subscriber's  premises,  $1.50.'* 

Section  10  of  second  Article  1  of  the  by-laws  provides  for 
charging  subscribers  in  the  Village  of  Ousted  desiring  one-party 
line  service,  $6  above  their  annual  class  rate. 

I  do  not  know  whether  these  by-laws  are  in  force  or  not  at  the 
present  time,  but  if  the  service  is  being  charged  upon  this  basis 
at  the  present  time,  it  is  being  charged  in  violation  of  the  order 
of  April  20,  1920,  which  fixes  telephone  rates  for  the  Ousted 
Telephone  Association,  which  rates  have  not  been  changed  by 
any  subsequent  order  of  the  Commission. 

The  application  filed  in  this  case  shows,  according  to  the 
printed  notice,  that  it  contemplates  a  discrimination  between 
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those  who  are  stockholders  and  those  who  are  not  stockholders 
in  the  corporation.  This  Commission  has  no  authority  to  issue 
an  order  in  the  premises  authorizing  applicant  to  put  in  force 
discriminatory  rates  in  violation  of  the  statute  which  measures 
the  authority,  both  of  the  telephone  company  and  of  this  Com- 
mission. The  application,  thereforoi  will  be  denied^  without 
prejudice  to  applicant. 


MICHIGAN  PUBIilC  UTHilTIES  OOMMISSIOK. 

I 

BE  CITY  OP  EATON  EAPIDS,  et  al. 

[D-1616.1 

ValuaUon  —  Overheads  —  Actual  cost, 

1.  Some  allowance  should  be  made  for  overliead  expenses  in  an 
estimate  of  the  cost  of  utility  property,  but  overhead  allowances  should 
not  be  made  in  large  amount  where  it  is  impossible  to  arrive  at  th» 
conviction  that  the  moneys  were  actually  spent;  and,  if  the  com- 
pany has  received  back  from  the  public  the  moneys  expended  in  paying 
overhead  expenses  from  year  to  year  as  those  expenses  were  incurred 
and  at  the  same  time  its  stockholders  received  a  fair  return  upon  the 
fair  value  of  their  property,  those  expenses  should  not  be  added  to 
the  rate  base. 

Apportionment  —  Gas  property  —  Company  serving  two  cities, 

2.  Rates  for  gas  supplied  by  a  public  utility  rendering  service 
in  two  cities  from  a  single  plant  should  be  based  upon  the  amount  of 
gas  consumed  in  each  city  instead  of  attempting  definitely  to  segr^ate 
the  property  used  in  the  service  of  each  city. 

Valuation  —  WorJUng  capital  —  Gas  com,pany, 

3.  A  gas  company  should  be  allowed  working  capital  sufficient  to 
include  the  cost  of  a  reasonable  supply  of  raw  production  materials, 
general  materials  and  supplies,  duplicate  repair  parts  for  production 
equipment,  a  reasonable  allowance  to  meet  payrolls,  etc.;  and  this 
amount  should  be  sufficient  to  encourage  the  company  to  keep  itself 
equipped  to  render  adequate  and  continuous  service. 

Valuation  ^  Going  concern  value  —  Development  cost, 

4.  No  separate  allowance  was  made  for  going  concern  value  in  the 
rate  base  of  a  gas  company,  but  the  fact  that  stockholders  had  taken 
out  very  moderate  dividends  and  the  fact  that  the  company  had 
sufficient  customers  connected  to  its  plant  to  consume  its  output  and 
an  efficient  working  organization,  were  taken  into  consideration  in 
finding  fair  value. 
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Bafum  —  CfoM  —  Anunmi. 

5.  A  gat  company  was  allowed*  a  return  of  8  per  cent  upon  tlie 
rate  baae,  it  being  presupposed  and  implied  that  reasonably  adequate 
gas  service  would  be  rendered. 

Depreciation  —  Oas  —  Amount, 

6.  A  gas  company  was  allowed  to  set  aside  an  annual  depreciation 
reserve  amounting  to  10  cents  per  thousand  cubic  feet. 

Payment  ^  IHscount  for  promptness  ^  Qas  company, 

7.  A  gas  company  was  ordered  to  allow  a  discount  of  10  cents 
per  thousand  cubic  feet  of  gas  consumed  through  regular  meters  on 
bills  paid  on  or  before  10  days  after  thoir  rendition. 

Uates  ^  Gas  ^  MinimMm  hill, 

8.  A  gas  company  was  allowed  to  impose  a  minimum  charge  of  50 
cents  for  gas  served  through  a  regular  or  prepayment  meter. 

Service  ^  Oas  —  Heating  quality, 

9.  The  monthly  average  heating  value  of  gas  when  tested  at  any 
point  within  1  mile  of  the  center  of  distribution  was  fixed  at  530 
British  thermal  imits  per  cubic  foot. 

Service  —  Oas  ^  Pressure. 

10.  A  gas  company  was  ordered  to  maintain  the  pressure  at  the 
outlet  of  each  consumer's  meter  between  a  2-inch  water  column  and  a 
10-inch  water  column. 

Service  —  Oas  —  Purity, 

11.  Gas  should  never  contain  more  than  a  trace  of  hydrogen  sul- 
phide as  determined  by  the  standard  method  of  the  United  States 
Bureau  of  Standards. 

Accounting  —  Reports  to  Commission, 

12.  A  gas  company  was  ordered  to  file  with  the  Commission  monthly 
reports  showing  in  detail  its  revenues  and  operating  expenses  set  up 
in  accordance  with  the  uniform  method  of  accounting  of  gas  utilities. 


Commission  —  Disadvanlages  of  local  regulation. 

Discussion  of  the  disadvantages  of  local  regulation  of  gas  com- 
panies serving  more  than  one  city,  p.  97. 

Valuation  —  Accrued  depreciation  —  Dividends  paid. 

Discussion  of  the  treatment  of  accrued  depreciation  as  affected 
by  past  dividends  paid  by  the  company,  p.  113. 

"Depreciation  ^  Reserve  ^  Reinvestment  in  property. 

Discussion  of  the  reinvestment  of  depreciation  reserve  in  physical 
property,  p.  113. 

Depreciation  —  Purpose  of  reserve. 

Statement  that  a  depreciation  reserve  is  accumulated  for  the 
purpose  of  protecting  and  keeping  good  the  investment  of  the  stock- 
holders and  bondhodlers  in  the  utility,  p.  114. 

Security  issues  —  Capitalization  of  public  utilities. 

Discussion  of  the  capitalization  of  public  utilities,  p.  114. 
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Return  —  Operating  expenses  —  Gas  —  Unit  costs. 

Table  Bhowing  unit  OQsts  of  gaa  production,  p.  118. 

[April  30,  1922.] 

Joint  submission  by  a  city  and  a  public  utility  of  the  question 
of  rates  and  rules  and  regulations  for  gas  service;  rate  sdiedule 
authorized  and  rules  and  regulations  ordered. 

Smithy  Commissioner: 


Statement  of  the  Matter  before  the  Commission. 

On  January  3,  1921,  the  city  of  Eaton  Rapids  and  the  New 
Charlotte  Gas  Company,  the  gas  utility  serving  said  city,  filed  a 
joint  application  with  the  Commission,  submitting  to  the  Com- 
mission the  regulation  of  said  gas  utility,  as  far  as  Eaton  Rap- 
ids is  concerned,  under  the  provisions  of  Act  419  of  1919.  The 
situation  is  peculiar,  in  that  said  New  Charlotte  Gas  Company 
serves  not  only  the  city  of  Eaton  Rapids  but  the  city  of  Char- 
lotte, the  plant  of  the  said  gas  utility  being  located  in  the  city 
of  Charlotte  and  gas  being  transported  by  high  pressure  from 
Charlotte  to  Eaton  Rapids.  A  preliminary  hearing  was  held 
before  the  Commission  on  January  10,  1921,  the  gas  utility  and 
the  city  of  Eaton  Rapids  both  being  represented.  On  February 
3,  1921,  a  temporary  rate  order  was  made  by  the  Commission, 
fixing  a  rate  of  20  cents  per  hundred  cubic  feet  for  the  first  25,- 
000  cubic  feet  of  gas  used  per  meter  per  month,  with  a  discount 
of  1  cent  per  hundred  cubic  feet  on  all  bills  paid  ten  days  after 
rendition.  The  rate  for  gas  used  in  excess  of  25,000  cubic  feet 
per  meter  per  month  was  fixed  at  18 J  cents  per  hundred  cubic 
feet,  the  same  discount  being  applicabla  It  was  provided  that 
meters  of  the  prepayment  type  should  be  so  adjusted  that  the 
gas  consumed  through  them  should  be  paid  for  at  the  rate  of  19 
cents  per  hundred  cubic  feet-  It  is  not  necessary  to  here  state 
other  provisions  of  the  order. 

The  city  of  Charlotte  did  not  join  in  submitting  the  matter 
to  the  Commission,  and  hence  the  Commission  has  no  power  to 
regulate  rates  or  rules  or  conditions  of  service  as  far  as  the  city 
of  Charlotte  is  concerned.  This  makes  the  problem  somewhat 
difficult  and  unsatisfactory.     The  Commission  determined  that 
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h  could  not  intelligently  and  fairly  regulate  the  gas  utility  as 
far  as  Eaton  Rapids  is  concerned,  without  a  complete  study  of 
the  whole  gas  utility,  including  not  only  that  part  of  the  plant 
useful  for  serving  Eaton  Rapids,  but  also  that  part  of  the  plant 
useful  for  serving  Charlotte.  It  is  unfortunate  that  the  same 
regulating  body  does  not  regulate  this  gas  utility  in  both  munic- 
ipalities. 

On  July  1,  1921,  the  Commission  made  an  order  providing 
for  a  complete  inventory  and  appraisal  of  the  plant,  property, 
and  facilities  of  the  gas  utility  and  also  for  a  complete  audit  of 
its  records  and  accounts.  After  the  appraisal  and  audit  made 
by  the  Commission  were  completed,  another  hearing  was  held 
before  the  Commission,  the  date  on  which  said  last  mentioned 
hearing  was  held  being  November  17,  1921.  At  that  hearing| 
both  the  gas  utility  and  the  city  of  Eaton  Rapids  were  represent- 
ed and  there  was  placed  in  evidence  the  inventory  and  appraisal 
made  by  the  Commission  find  also  the  audit  made  by  the  Com- 
mission. Since  that  time  the  Commission  has  been  studying 
the  problem.  During  the  investigation  of  this  utility  it  came  to 
the  attention  of  the  Commission  that  the  city  of  Charlotte  was 
having  an  investigation  of  the  New  Charlotte  Gas  Company 
made  for  its  use  by  the  William  A.  Baehr  organization,  engineers 
of  Chicago.  The  Commission  learned  that  that  organization 
and  Professor  Henry  E.  Riggs  of  Ann  Arbor  were  studying  the 
property  and  that  the  Baehr  organization  had  made  an  inven- 
tory and  appraisal  of  the  property  of  the  gas  utility  used  and 
useful  in  the  service  of  Charlotte.  After  a  time  the  Commis- 
sion learned  that  the  investigation  made  by  Charlotte  was  com- 
pleted and  that  a  more  or  less  permanent  gas  rate  was  fixed  for 
Charlotte  at  $1.95  per  thousand  cubic  feet  net,  that  rate  to  be- 
come effective  March  16,  1922,  but  to  be  subject  to  reduction  at 
the  end  of  six  months  if  the  cost  of  coal  should  decline.  The 
real  interests  of  the  cities  of  both  Charlotte  and  Eaton  Rapids 
are  so  intermingled  and  interdependent  in  this  matter  that  the 
Commission  felt  that  another  hearing  should  be  had  and  the  city 
of  Charlotte  should  be  given  an  opportunity  to  present  to  the 
Commission  the  results  of  the  investigation  it  had  made,  should 
it  so  desire  to  do;  hence  an  order  was  made  in  the  matter  on 
March  4,  1922,  fiinng  a  hearing  for  March  21,  1922.     A  copy 
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of  this  order  was  served  upon  the  gas  utility  and  also  upon  the 
cities  of  Charlotte  and  Eaton  Bapids  and  the  hearing  was  had 
before  the  Commission  on  the  date  stated.  At  that  hearing  the 
gas  utility  and  the  city  of  Eaton  Rapids  were  both  represented, 
but  the  city  of  Charlotte  did  not  take  part.  However,  Professor 
Henry  E.  Riggs  who  had  acted  as  we  understand  it,  both  for  the 
city  of  Charlotte  and  for  the  gas  utility  by  their  joint  agreement, 
was  present  and  his  testimony  was  taken.  At  that  hearing,  in 
addition  to  testifying.  Professor  Riggs  submitted  to  the  Commis- 
sion a  copy  of  the  Baehr  inventory  and  appraisal  of  the  gas 
utility  made  for  Charlotte.  The  Commission  has  now  before  it 
pretty  complete  information  with  reference  to  the  New  Charlotte 
Gas  Company,  but  has  nothing  to  say  as  to  rates  or  rules  or  con- 
ditions of  service  as  far  as  the  city  of  Charlotte,  the  city  in  which 
the  plant  is  located,  is  concerned.  Roughly,  the  city  of  Charlotte 
consumes  about  two-thirds  of  the  gas  sold  by  this  utility  and  the 
city  of  Eaton  Rapids  about  one-third.  Under  present  laws  anil 
conditions,  the  regulation  of  the  gas  company  in  Charlotte  is  a 
question  between  the  city  council  of  Charlotte  and  the  gas  utility, 
while  the  Commission  has  absolute  jurisdiction  in  Eaton  Rapids. 
The  same  gas  plant  serves  both  cities,  and  a  mere  statement  of 
the  situation  is  sufficient  to  indicate  the  difficulties  of  the  prob- 
lem. In  that  connection,  let  it  be  assumed  that  this  Commission^ 
after  having  completely  studied  this  gas  utility,  reached  the  con- 
clusion that  a  heating  standard  of  530  British  thermal  units 
should  be  maintained  for  Eaton  Rapids  and  that  the  Commission 
fixed  the  Eaton  Rapids  rate  on  that  basis  and  ordered  the  gas 
utility  to  maintain  a  standard  of  530  British  thermal  units  in 
Eaton  Rapids.  Now  let  it  be  assumed  that  the  city  council  of  the 
city  of  Charlotte  decides  that  600  British  thermal  units  is  the 
proper  standard  as  far  as  Charlotte  is  concerned.  What  is  the 
gas  utility  to  do,  should  such  a  condition  of  affairs  arise? 

It  would  certainly  seem  that  where  a  public  utility  renders 
service  in  more  than  one  municipality,  there  should  be  some 
agency  endowed  with  power  to  regulate  the  entire  service  of  that 
utility.  The  city  of  Charlotte  was  invited  to  participate  in  the 
last  hearing  so  that,  if  possible,  a  common  understanding  could 
be  reached  between  the  Commission  and  the  city  of  Charlotte 
regarding  matters  affecting  both  cities.    With  the  situation  as  it 
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iBy  the  Commission  must  do  the  best  it  can  and  hope  that  if  there 
should  be  any  conflict  between  the  regulatory  orders  of  this  Com- 
mission and  the  action  of  the  city  council  at  Charlotte,  the  differ- 
ences may  be  harmonized  so  that  the  utility  may  render  efficient 
service  in  both  municipalities  without  incurring  too  grave  diffi- 
culties. It  is  our  understanding  tliat  the  six  months'  rate  fixed 
for  Charlotte  which  went  into  effect  on  March  15,  1922,  is  based 
on  8  per  cent  return  on  a  fair  value  of  $150,000,  said  sum  being 
the  sum  fixed  upon  which  the  utility  should  earn,  as  far  as  Char- 
lotte is  concerned,  and  upon  a  2  per  cent  allowance  for  deprecia- 
tion based  on  depreciable  property  amounting  to  $134,184,  and 
also  upon  coal  costing  $7.08  at  Charlotte.  We  do  not  find  that 
any  definite  B.  T.  U.  standard  was  fixed. 

II. 

Brief  History  of  the  New  Charlotte  Gas  Company. 

Our  investigation  shows  us  that  the  Charlotte  Gas  Company 
was  organized  to  supply  Charlotte  with  gas  in  1885.  The  capital 
stock  of  the  corporation  at  the  time  it  was  organized  amounted  to 
$16,600.  Later  and  in  1895,  the  capital  stock  was  increased  to 
$40,000.  It  appears  that  this  corporation  operated  from  1885 
to  1902,  when  new  interests  seem  to  have  come  in,  and  in  1904 
a  new  corporation  was  organized  under  the  name  of  the  New 
Charlotte  Gas  Company.  This  last  mentioned  company  was 
organized  about  May  20,  1904,  and  appears  to  have  paid  in  at 
the  time  it  was  organized,  $48,000.  However,  $75,000  of  stock 
was  issued,  and  the  opening  entries  of  the  new  company  indicate 
that  an  inflation  of  approximately  $27,000  was  effected  at  that 
time.  The  Commission  has  been  unable  to  find  the  books  of  the 
old  company  or  any  records  of  any  consequence  prior  to  1904. 
From  the  best  information  available,  it  would  appear  that  the 
gas  utility  cost  the  persons  who  organized  the  New  Charlotte 
Gas  Company  in  1904  approximately  $48,000,  and  that  they 
placed  it  upon  their  books  at  $75,000.  Those  representing  the 
utility  stated  that  they  were  willing  to  have  the  cost  of  the  gas 
property  to  the  new  company  in  1904  considered  as  $48,000, 
they  admitting  that  the  books  were  "written  up"  by  the  amount 
of  $27,000  in  1904,  without  any  corresponding  value  being  placed 
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in  the  corporation.  Act  144  of  1909  was  the  first  legislation  of 
this  state  controlling  the  issuance  of  capital  securities  by  public 
utilities,  and  hence  it  appears  that  in  1904  there  was  nothing  to 
prevent  the  organizers  of  the  corporation  from  capitalizing  at 
$75,000  property  that  has  cost  them,  or  that  was  worth,  $48,000. 
The  Commission  would  have  been  very  glad  to  be  able  to  leam 
just  what  was  invested  in  this  property  from  the  time  the  plant 
was  built  in  1885,  down  to  the  time  it  was  taken  over  by  the 
present  company  in  1904,  but  it  appears  that  no  such  information 
is  available.  Charlotte  was  a  rather  small  place  in  1885  when 
this  gas  utility  was  conceived  and  constructed.  Its  growth  was 
rather  gradual  for  many  years  and  has  at  no  time  been  rapid. 
We  do  not  know  whether  it  made  or  lost  money  between  1885 
and  1904,  but  it  was  serving  a  very  small  population  and  probably 
could  not  have  earned  a  great  de^l  of  money.  We  have  the 
record  of  its  performance  from  1904  to  the  present  time. 

In  1912  the  proposition  of  constructing  a  transmission  line  to 
transmit  gas  from  this  plant^  a  distance  of  ten  miles,  to  Eaton 
Rapids  by  the  high  pressure  system  was  conceived.  In  1910  the 
population  of  Charlotte,  according  to  the  United  States  census, 
was  4,886,  and  the  population  of  Eaton  Rapids,  according  to  the 
said  census,  was  2,094.  Eaton  Rapids  was  a  pretty  small  town 
to  be  able  to  maintain  a  gas  plant  of  its  own  and  probably  would 
not  now  be  enjoying  gas  service,  had  it  not  been  for  this  plan  to 
serve  it  from  the  Charlotte  gas  plant  As  heretofore  stated, 
$75,000  of  capital  stock  was  issued  in  1904.  It  has  been  owned 
during  practically  all  of  the  time  since  1904,  and  is  now  owned, 
as  follows: 

Sally  Babcock,  4^  shares  of  $100  each  $40,800 

H.  L.  Babcock,  248  shares  of  $100  each   24,800 

£.  J.  Elles,  3  shares  of  $100  each  300 

J.  W.  Sawyer,  1  share  of  $100  100 

Total  shares,  750 

Total  capitalization   $75,000 

The  corporation  has  never  issued  any  bonds  and  never  haa 
increased  its  capital  stock  issue.  It  did,  however,  at  one  time^ 
execute  a  mortgage  upon  its  property,  at  which  time  it  appears 
to  have  borrowed  $15,000,  the  mortgage  running  to  the  Eaton 
County  Savings  Bank.  Therefore,  it  appears  that  all  additions, 
extensions,  improvements  and  betterments  made  by  this  corpora- 
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tion  from  1904  to  the  present  time  have  been  paid  for  either  out 
of  undistributed  earnings  of  the  corporation  or  borrowed  money. 
The  mortgage  indebtedness,  as  stated,  is  $15,000,  but  it  appears 
that  the  corporation  owes  at  the  present  time  on  the  said  mort- 
gage and  because  of  other  loans,  approximately  $50,000.  The 
growth  of  the  utility  has  been  gradual  and  apparently  healthy. 
In  addition  to  serving  the  city  of  Charlotte  and  the  city  of  Eaton 
Bapids,  it  serves  quite  a  number  of  farmers  along  the  gas  main 
running  between  Charlotte  and  Eaton  Kapids.  The  population 
of  Charlotte,  according  to  the  United  States  census  of  1920,  is 
5,126,  and  that  of  Eaton  Rapids  is  2,379;  therefore,  it  would 
appear  that  the  population  served  by  the  utility  at  the  present 
time  is  approximately  7,505,  not  counting  those  who  are  served 
along  the  high  pressure  transmission  line. 

III. 

Com/mission's  Appraisal  of  the  Entire  Property  of  the  Utility  on 
Basis  of  Prudevi  Original  Cost  of  Existing  Property,  and 
Also  Basis  of  Average  Unit  Prices  of  Five-Year  Period 
1916^1920. 

The  engineers  of  the  Commission  inventoried  and  appraised 
this  property  as  of  date  July- 15,  1921.  They  endeavored  to 
find  as  one  evidence  of  value,  the  prudent  original  cost  of  the 
property  now  in  service,  gathering  their  information  in  that 
regard  from  original  invoices  on  file  with  the  company,  original 
contractSi  manufactiirers'  quotations  as  of  the  dates  when  the 
various  installations  of  property  were  made,  catalogs,  market 
reports  and  prices  current  for  similar  material  in  the  locality. 
Labor  unit  costs  were  computed  by  reference  to  the  company's 
payrolls  and  current  rates  of  pay  in  effect  in  the  various  trades 
at  the  periods  covered  by  the  construction  of  the  properly.  The 
column  of  "original  cost"  hereinafter  set  forth,  seeks  to  show 
what  the  prudent  original  cost  of  the  property  might  and  should 
have  reasonably  been,  constructed  as  it  was  actually  constructed, 
the  land,  however,  not  being  taken  at  what  it  cost  when  pur- 
chased, but  at  its  present  fair  value,  as  ascertained  by  the  engi- 
neers from  the  most  reliable  sources. 

The  engineers  also  appraised  the  property  at  its  reproduction 
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cost  new  as  of  an  average  of  the  unit  prices  of  the  five-year  period 
1916-1920,  inclusive.  In  doing  this,  the  engineers  took  a  simple 
average  of  the  various  prices  obtaining  during  those  years  as 
found  from  manufacturers'  quotations,  market  reports,  catalogs 
and  prices  current  in  the  locality.'  Labor  costs  were  computed 
by  taking  a  simple  average  of  the  rates  in  effect  during  said  five 
years. 

The  engineers  also  endeavored,  by  actual  inspection  of  the 
property,  to  reach  a  conclusion  as  to  present  physical  depreciation. 
This  conclusion  they  applied  to  each  kind  of  property,  thus  ob- 
taining not  only  reproduction  cost  new,  according  to  the  five- 
year  average,  but  also  existing  physical  depreciation  and  repro- 
duction cost  new  less  said  depreciation. 

The  summary  of  the  engineers  is  as  follows:  [Summary 
omitted.] 

The  foregoing  statement  does  not  take  into  consideration  eith- 
er working  capital  or  going  value,  which  will  be  hereinafter 
treated. 

It  will  be  noted  that  the  item  of  so-called'  prudent 

original  cost  of  this  property  aggregates $211,822.87 

Included  in  that  item  is  a  lump  sum  denominated 
by  the  engineers  "direct  construction  costs," 
amounting  to  $27,629.07.  It  appears  that  said 
item  of  "direct  construction  costs"  is  the  engi- 
neers' estimate  of  overhead  construction  costs 
applied  to  the  items  of  physical  ]property,  said 
items  covering  such  matters  as  contingencies, 
engineering,  superintendence,  insurance  and  taxes 
during  construction,  interest  during  construction, 
etc. 

Let  us  take  the  total  estimated  prudent  original  cost 

of  the  physical  property  which  is 211,822.87 

and  deduct  from  it  the  so-called  "direct  construction 

costs"  amounting  to 27,629.07 


and  we  have  the  estimated  original  cost  of  the  phys- 
ical property,  l.ess  overheads,  at  the  sum  of $184,193.80 

A  computation  will  show  that  $27,629.07  is  16 
per  cent  of  $184,193.80. 
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Again,  let  us  take  the  cost  of  reproduction  new,  less 
depreciation,  as  found  by  the  engineers  on  their 
basis,  which  is 263,019.34 

and  deduct  from  it  the  so-called  "direct  construction 

costs"  included  therein  amounting  to 34,306.87 

and  we  have  the  cost,  less  depreciation  of  the  phys- 
ical property,  on  that  basis,  less  overheads,  at  the 
sum  of $228,712.47 

A  computation  will  show  that  $34,306.87  is  15 
per  cent  of  $228,712.47. 

Again,  let  us  take  the  cost  of  reproduction  new,  be- 
fore depreciating  the  same  which,  as  per  the  fore- 
going table,  was  found  by  the  engineers  to  be  ...   $301,303.25 

and  deduct  from  it  the  so-called  "direct  construction 

costs"  included  therein,  amounting  to 39,300.42 

and  we  have  the  cost  of  the  physical  property,  on 
that  basis,  before  being  depreciated,  less  over- 


heads, at  the  sum  of $262,002.83 

A  computation  will  show  that   $39,300.42  is  15 
per  cent  of  $262,002.83. 

It,  therefore,  appears  that  the  engineers  of  the  Commission, 
when  they  found  their  cost  of  the  property  of  this  utility  on  the^ 
various  bases,  not  including  in  said  cost  any  allowances  for 
overhead  expenses,  took  said  different  costs  and  found  15  per 
cent  of  them,  respectively,  and  added  to  each  the  said  15  per 
cent  as  a  part  of  the  entire  cost  of  the  physical  property. 

[1]  The  question  of  what  overhead  allowances  should  be  made 

is  often  a  troublesome  one.     Certain  overhead  expenses  have 

always  to  be  met.    Where  a  record  of  such  expenses  is  kept,  the 

record  is  the  best  measure  of  what  they  are.     Where  no  record 

has  been  kept,  an  estimate  must  of  necessity  be  made,  and  yet 

overhead  allowances  should  not  be  allowed  in  large  amounts 

where  it  is  impossible  to  arrive  at  the  conviction  that  the  moneys 

were  actually  spent    There  is  no  question  but  that  it  is  entirely 

proper  to  consider  and  allow  certain  overheads  in  connection 

with  a  property  like  the  present  one,  but  considering  the  property 
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as  it  is,  the  way  it  began  and  the  way  it  was  built  and  added  to 
from  year  to  year,  the  Commiflsion  is  unable  to  believe  that  there 
should  be  included  in  the  fair  value  of  this  property,  overheads 
or  ^^direct  construction  costs"  amounting  to  as  much  as  $39,342 
or  $34,306.87  or  $27,629.07.  This  gas  plant  started  as  a  very 
small  enterprise.  The  additions  to  it  were  not  large  except 
during  the  years  1912  and  1913.  Our  study  of  the  property 
convinces  us  that  much  of  the  overhead  expense  was  paid  as  an 
operating  expense  from  year  to  year  as  the  additions  were  made. 
If  the  company  received  back  from  the  public  the  moneys  it 
expended  in  paying  overhead  expenses  from  year  to  year  as  those 
expenses  were  incurred,  and  at  the  same  time  its  stockholders 
received  a  fair  return  upon  the  fair  value  of  their  property,  said 
company  should  not  now  be  permitted  to,  in  effect,  treat  those 
expenses  as  part  of  its  capital  and  be  permitted  to  include  those 
amounts  in  a  rate  base  upon  which  the  public  is  expected  to  pay 
a  fair  return. 

Many  engineers  include  in  their  appraisals  allowances  for 
contingencies,  interest  during  construction,  taxes  during  con- 
struction, insurance  during  construction,  engineering  and  super- 
intendence during  construction,  organization  expenses,  promotion 
expenses  and  legal  expenses;  possibly  some  engineers  include 
other  items.  Where  the  actual  cost  of  overhead  expenses  can  be 
found,  it  seems  to  the  Commission  to  be  a  much  safer  basis  than 
.any  general  rule.  It  appears  to  us  that  in  considering  this  ques- 
tion the  history  of  the  way  the  property  grew  up  should  be  given 
considerable  attention.  In  the  present  case,  the  Commission 
does  not  believe  that  great  overhead  expenses  were  incurred,  and 
while  it  will  include  in  its  rate  base  hereinafter  found,  some 
allowance  for  overhead  expenses,  that  allowance  will  not  be 
nearly  as  large  as  any  of  the  figures  above  discussed. 

IV. 

Booh  Cost  of  the  Property. 

As  heretofore  stated,  the  books  of  the  gas  company  operating 
at  Charlotte  between  1886  and  1904  could  not  be  located  by  our 
auditors.  In  1904,  when  the  New  Charlotte  Gas  Company  was 
organized,  stock  was  issued  to  the  amount  of  $75,000  and  the 
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total  assets  of  the  corporation  were  written  upon  the  books  at 
that  amount.  However,  it  is  frankly  conceded  by  the  owners  of 
the  property  that  $27,000  of  that  $75,000  was  inflation,  as  far 
as  the  actual  cost  to  those  persons  were  concerned.  We  would 
have  been  very  glad  to  have  been  able  to  have  examined  the  books 
between  1886  and  1904,  but  as  they  were  not  available,  we  must, 
in  considering  this  matter,  start  with  some  definite  arbitrary 
sum.  Therefore,  for  the  purposes  of  this  discussion,  we  begin 
with  what  appears  to  have  been  the  amount  of  money  the  organ- 
izers of  die  present  corporation  actually  put  into  the  property 
at  the  time  they  organized  the  New  Charlotte  Gas  Company^  in 
1904,  which  amount  they  admit  to  have  been  $48,000.  Of  that 
$48,000,  it  appears  that  there  was  put  into  or  properly  segre- 
gable  to  fixed  capital,  the  sum  of  $38,223.72. 

The  additions,  extensions,  betterments  and  improvements  be- 
tween the  date  of  the  organization  of  the  corporation  and  the 
present  time,  according  to  the  books^  of  the  corporation,  appear 
to  have  been  as  follows :    [Table  omitted.] 

Total  book  cost  of  the  plant  and  equipment  of  the 
utility,  beginning  with  the  adjusted  amount  which 
appears  to  have  been  put  into  fixed  capital  in 
1904,  and  adding  thereto  the  additions  the  utility 
claims  to  have  made  from  year  to  year $170,^76.28 

Our  auditors  have  made  some  minor  adjustments  in 
the  figures  above  given  and  have  reached  the  con- 
clusion that  the  book  cost  of  the  plant  and  equip- 
ment of  the  New  Charlotte  Gas  Company,  on  the 
basis  taken,  amounted,  as  of  August  31,  1921,  to     169,844.43 

From  the  forgoing,  it  appears  that  it  is  not  far  out  of  the 
way  to  say  that  the  present  owners  of  this  property  have  put 
into  the  fixed  capital  of  this  utility  in  the  neighborhood  of 
$170,000.  $48,000  of  that  amount  was  put  in  at  the  inception 
of  the  enterprise.  The  other  $122,000  has  been  put  in  since. 
The  company  now  owes  about  $50,000.  That  $50,000  has  sub- 
stantially gone  into  fixed  capital  since  1904.  Deducting  that 
$50,000  from  the  $122,000  which  has  been  added  since  1904, 
gives  us  approximately  $72,000  which  has  gone  into  this  con- 
cern from  undistributed  earnings  during  the  life  of  the  corpora- 
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tion.  That  includes  the  deprdciation  reserve  which  has  been 
set  up,  to  the  amount  of  about  $41,000;  that  is  to  say,  the 
utility  has  invested  its  depreciation  reserve  of  about  $41,000, 
and  about  $31,000  more  of  its  earnings  which  might  have  been 
distributed  as  dividends. 

Recapittdation  of  the  Foregoing  Evidences  of  Value. 

1.  Prudent  original  cost,  according  to  the  appraisal 
of  our  engineers,  not  including  working  capital  or 
so-called  going  value,  but  including  overheads  or 
so-called  "direct  construction  costs,"  taken  at  15 

per  cent^ $211,822.87 

2.  Prudent  original  cost,  not  including  any  allow- 
ance for  working  capital,  so-called  going  value  or 

any  allowance  for  overheads 184,193.80 

8.  Reproduction  cost  new,  as  of  the  average  prices 
of  the  five-year  period  1916-1920,  not  including 
any  allowance  for  working  capital  or  so-called 
going  value,  but  including  a  flat  15  per  cent  al- 
lowance for  overheads 301,303.25 

4.  Reproduction  cost  new,  as  of  the  average  prices 
of  the  five-year  period  1916-1920,  without  any 
allowance  for  working  capital  or  so-called  going 
value  and  without  including  any  allowance  for 
overheads $262,002.83 

5.  Accrued  physical  depreciation  upon  the  prop- 
erty, according  to  the  estimate  of  the  Commis- 
sion's engineers 38,283.91 

6.  Reproduction  cost  new,  less  depreciation,  on  the 
basis  of  the  five-year  average  prices  of  1916-1920, 
not  including  any  allowance  for  working  capital 
or  so-called  going  value,  but  including  a  15  per 

cent  allowance  for  overheads 263,019.34 

7.  Cost  of  reproduction  new,  less  depreciation,  ac- 
cording to  the  five-year  average  unit  prices  of 
1916—1920,  not  including  any  allowance  for  work- 
ing capital  or  so-called  going  value  and  not  includ- 
ing any  allowance  for  overheads 228,712.47 
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8.  Book  cost  of  the  plant  and  equipment,  that  is  to 
say,  the  fixed  capital  of  the  utility  on  the  basis  of 
a  total  initial  investment  of  $48,000,  of  which 
$38,223.72  was  plant  investment,  according  to  the 

books  of  the  utility,  up  to  August  31,  1921 170,676.28 

9.  Book  cost  of  the  plant  and  equipment  of  the 
utility,  that  is  to  say,  of  the  fixed  capital  on  the 
basis  of  $48,000  being  invested  in  the  property 
originally,  of  which  $38,223.72  was  fixed  capital 
as  adjusted  by  the  Commission's  auditors,  up  to 

August  31,  1921 169,844.48 

10.  Book  cost  of  the  property  of  the  utility  as  shown 
by  its  books  on  the  basis  of  an  original  investment 
of  $75,000,  of  which  $65,223.72  was  allocated  to 

fixed  capital,  up  to  August  31,  1921 $197,676.28 

11.  Accumulated  depreciation  reserve  (invested  in 

fixed  capital) 41,024.66 

In  considering  the  above  figures,  it  must  be  remembered  that 
no  allowance  for  working  capital  or  so-called  going  value  is 
included  in  any  of  the  figures.  Items  numbered  1,  3,  and  6  each 
contains  so-called  "direct  construction  costs"  or  overheads, 
amounting  to  15  per  centum  of  the  physical  ,  property,  while 
items  numbered  2,  4,  and  7  contain  no  allowances  for  overheads. 

Items  8,  9,"  and  10  do  contain  such  charges  for  overheads  as 
the  corporation  saw  fit  to  place  upon  its  books  during  its 
existence. 

The  foregoing  figures  relate  to  the  utility  as  an  entirety,  in- 
dnding  all  properties  serving  Charlotte,  Eaton  Rapids  and  the 
territory  between.  The  pi'oUem  of  assigning  the  proper  pro- 
portion of  the  fair  value  of  the  utility  to  Charlotte  and  the 
proper  proportion  to  Eaton  Rapids  is  not  an  extremely  easy  one. 

VI. 

Physical  Property  Used  and  Useful  in  Common  for  Bath  Char- 
lotte and  Eaton  Rapids. 

[2]  The  Co^mlissio^'s  engineers  segregated  that  portion  of 
the  property  of  the  utility  which  is  used  and  useful  for  both 
Charlotte  and  Eaton  Rapids.  A  summary  of  the  same  is  as 
follovrs :     [Summary  omitted.] 
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The  property  last  above  described  is  used  in  supplying  both 
cities  with  gas.  To  definitely  allocate  a  fixed  proportion  of 
that  property  to  Charlotte  and  another  fixed  proportion  to  Eaton 
Bapids  would  appear  to  be  inadvisable.  Any  attempted  division 
of  the  said  property  might  best  be  made  on  the  basis  of  the  gas 
used  from  year  to  year  in  each  of  the  citie^.  That  would  vary 
somewhat  from  year  to  year  and  would  also  vary  according  to 
the  growth  of  the  respective  cities.  Roughly,  it  would  not  be 
far.  out  of  the  way  to  say  that  about  two-thirds  of  the  property 
should  be  considered  as  serving  Charlotte  and  one-third  Eaton 
Eapida. 

VIL 

Property  Used  in  the  Service  of  Charlotte  Alone. 

Our  engineers  have  segr^ated  and  made  a  statement  of  the 
physical  property  used  and  useful  only  in  the  city  of  Charlotte. 
It  is  as  follows:     [Table  omitted.] 

VIII. 

Property  Used  in  the  Service  of  Eaton  Rapids  Alone. 

Our  engineers  likewise  have  segregated  and  made  a  statement 
of  the  physical  property  used  and  useful  only  in  the  city  of  Eaton 
Rapids*    It  is  as  follows:     [Table  omitted.] 

IX. 

Allocation  of  (he  Entire  Property  hy  the  Engineers  upon  the 

Basis  of  their  Appraisal. 

Charlotte, 

briginal  cost  of  property,  used  and  useful,  for  Charlotte  only,    $83,237.72 
Original  cost  of  Charlotte's  portion  of  the  common  property  . . .       53,081.66 

Total     $136,319.38 

Cost  of  reproduction  new  of  property  used  and  useful  for  Char- 
lotte only    $116,187.24 

Cost  of  reproduction  new  of  Charlotte's  portion  of  the  common 
property     74,516.30 

Total     $190,703.54 

Cost  of  reproduction  new,  less  depreciation,  of  property  used  and 
useful  for  Charlotte  only $104,646.45 

Charlotte's  portion  of  the  common  property,  cost  of  reproduction 
new,  less  depreciation 61,619.09 

Total     $166,265.54 
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Baton  JRa^pida, 

Ori^al  eoBt  of  property  need  and  useful  for  Eaton  Bapids  onlj,    $48,401.36 
Original  cost  of  Eaton  Rapids'  portion  of  the  common  property,      27,102.12 

Total 175,603.48 

Cost  of  reproduction  new  of  property  used  and  useful  for  Eaton 

Kapids  only    $72,563.69 

Cost  of  reproduction  new  of  Eaton  Rapids'  portion  of  the  com- 
mon property    88,046.08 

Total     $110,599.72 

Cost  of  reproduction  new,  less  depreciation,   of  property  used 

and  useful  for  Eaton  Rapids  only   $65,292.70 

Cost  of  reproduction  new,  less  depreciation,  of  Eaton  Rapids' 

portion  of  the  common  property   31,461.11 

Total     $96,753.81 

While  the  engineers  have  undertaken  to  separate  this  prop- 
erty into  a  Charlotte  portion  and  an  Eaton  Rapids  portion,  it  is 
almost  impossible  to  carry  the  attempt  into  a  finding  of  the  fair 
value  of  the  plant  for  Eaton  Rapids  and  another  fair  value  for 
Charlotte.  It  is  all  one  property.  It  happens  to  serve  two 
municipalities,  but  to  attempt  to  assign  a  definite  value  to  the 
part  of  the  property  serving  Charlotte  and  another  definite  value 
to  the  part  of  the  property  serving  Eaton  Rapids  would  lead  to 
uncertainty.  One  might  about  as  well  attempt  to  fix  the  value 
of  part  of  a  horse.  The  Commission  will  not  attempt  it,  but 
will  hereinafter  fix  a  fair  value  for  the  entire  property  and  a 
rate  for  gas  in  Eaton  Rapids  upon  the  basis  of  the  gas  consumed 
in  Charlotte  and  the  gas  consumed  in  Eaton  Rapids.  This 
will  arrive  at  what  appears  to  us  to  be  the  most  equitable  result. 


X. 


WiUiam  A.  Baehr  Organizaiwn  Appraiser  of  the  Utility  as  far 

as  the  same  Relates  to  ChaHotte. 

As  has  been  heretofore  stated,  the  William  A.  Baehr  Organiza- 
tion was  engaged  by  the  city  of  Charlotte  to  make  an  investiga- 
tion and  appraisal  of  that  portion  of  the  plant  useful  in  the 
service  of  Charlotte.  A  general  summary  of  this  appraisal  which 
uras  made  as  of  date  July  15,  1921,  is  as  follows:  [Summary 
of  appraisal  omitted.] 

An  examination  of  the  details  of  the  Baehr  appraisal,  a  sum- 
mary of  which  is  given  above,  indicates  that  in  making  the 
SHjne^  a  20  per  cent  allowance  was  made  to  cover  overheads.    In 
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setting  up  the  foregoing  summaryj  we  do  not  at  this  time  in- 
clude the  recommendation  of  the  Baehr  organization  that 
$11,350  should  be  considered  as  a  working  capital  allowance 
and  $20,000  as  a  going  value  allowance  for  Charlotte.  If  we 
included  those  items,  it  would  appear  that  the  Baehr  organiza- 
tion reaches  a  cost  of  reproduction  new,  including  working  capital 
and  going  value,  of  $169,978,  and  a  cost  of  reproduction  new, 
less  depreciation,  of  $152,274. 

XL 

Working  Capital. 

[3]  There  must  of  necessity  be  considered,  in  arriving  at  the 
fair  value  of  the  used  and  useful  property  of  this  utility,  a 
proper  allowance  for  so-called  working  capital  over  and  above 
the  value  of  the  fixed  physical  property.  This  allowance  for 
working  capital  should  be  sufficient  to  include  the  cost  of  a 
reasonable  supply  of  coal,  coke,  oil,  and  other  raw  production 
materials,  general  materials  and  supplies,  duplicate  repair  parts 
lor  production  equipment,  reasonable  allowance  to  meet  payrolls, 
etc.  Gas  companies  collect  their  bills  once  a  month.  This  fact 
should  be  taken  into  consideration.  This  concern,  like  all  other 
gas  utilities,  must  keep  on  hand  plenty  of  raw  production  ma- 
terials so  that  it  will  always  be  equipped  to  render  service.  It 
cannot,  like  the  ordinary  manufacturing  concern,  shut  down  for 
lack  of  tjoal  or  lack  of  oil.  If  it  shuts  down,  the  people  suflEer. 
It  must  be  ready  to  render  service  all  the  time.  Gas  utilities 
should  be  encouraged  to  keep  tliemselves  equipped  to  render 
adequate  and  continuous  service,  and  we  do  not  think  the  allow- 
ance for  working  capital  should  be  niggardly.  Our  engineers, 
after  studying  this  utility,  have  suggested  $17,000  as  a  reason- 
able allowance  for  the  entire  plant  for  the  item  of  working  capital. 
The  Baehr  organization  suggested  $11,350  as  applied  to  Charlotte 
alone.  The  amount  required  for  working  capital  necessarily 
varies  from  time  to  time.  Any  allowance  we  make  can  be  but  an 
approximation.  Taking  all  the  testimony  into  consideration  and 
considering  also  the  requirements  of  other  like  utilities,  it  would 
appear  to  the  Commission  that  at  this  time  an  allowance  to  this 
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utillly  for  working  capital  should  be  in  the  neighborhood  of 
$15,000  to  $17,000. 

XIL 

'^Ooing  Concern  Value"  or  "Ooing  Value/* 

[4]  "Going  concern  value"  or  "going  value"  has  been  de- 
scribed as  being  the  difference  in  value  between  two  identical 
utilities,  one  of  which  is  a  going  concern  having  sufficient  custo- 
mers connected  to  its  plant  to  consume  its  output  and  an  efficient 
working  organization,  and  the  other  of  which  is  not  a  going 
concern,  has  not  enough  customers  to  consume  its  output  and 
Las  not  an  efficient  working  organization. 

The  foregoing  is  one  view  of  "going  value"  or  "going  concern 
value."  The  New  Charlotte  Gas  Company's  plant  is  an  efficient 
going  concern.  From  the  time  of  its  construction  in  1916  and 
up  to  the  present  time,  it  has  been  constantly  investing  money 
in  additions,  extensions,  betterments  and  improvements.  Its 
growth  has  not  been  very  rapid,  but  it  has  been  steady.  It  serves 
two  solid  municipalities.  Its  income  has  been  and  probably  will 
continue  to  be  steady  and  dependable.  Courts  hold  that  these 
facts  must  be  taken  into  consideration  in  finding  the  fair  value 
of  a  utility  for  rate-making  purposes  and  this  Commission  must 
of  necessity  consider  them.  Some  Commissions  take  the  view 
that  early  losses  may  be  a  foundation  upon  which  to  base  an 
allowance  for  going  concern  value  or  going  value.  This  Com- 
mission has  not  very  much  disposition  to  concur  in  this  view. 
It  may  be  considered,  however,  that  the  stockholders  of  this  cor- 
poration have,  during  its  17  or  18  years  of  its  life,  taken  out 
but  very  moderate  dividends.  Much  of  the  earnings  of  the 
utility  have  been  put  back  into  the  plant.  The  fact  that  the 
stockholders  have  not. attempted  to  "milk"  the  plant,  but  on  the 
contrary,  have  used  much  of  their  earnings  in  extending  it,  in- 
dicates a  desire  on  their  part  to  serve  their  public  The  fact 
that  in  1912  the  owners  of  this  utility  were  enterprising  enough 
to  build  a  gas  transmission  line  ten  miles  long  to  serve  Eaton 
fiapids  probably  accounts  for  Eaton  Rapids  having  gas.  That 
city  is  too  small  to  successfully  maintain  a  gas  plant  of  its  own. 
If  a  plant  were  built  in  and  served  Eaton  Rapids  only,  the  price 
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of  gas  would  have  to  be  pretty  high.  The  Commission  is  not 
inclined  to  separate  any  allowance  it  may  make  for  going  value 
or  going  concern  value  from  its  general  finding  of  fair  value, 
but  is  taking  into  consideration  in  its  findings  the  going  oon- 
cem  value  or  going  value  of  the  utility. 

XIIL 

Conclusion  of  the  Commisaion  as  to  the  Fair  Value  of  the  Utility 

for  Rate-MaJcing  Purposes. 

The  Commission  has  not  set  forth  in  this  opinion  all  the  mat- 
ters which  might  properly  be  discussed  in  endeavoring  to  arrive 
at  the  fair  present  value  of  this  utility  for  rate-making  purposes. 
We  have  before  us,  however,  a  pretty  complete  history  of  this 
company  and  of  its  operations  since  1904,  and  in  fixing  the  fair 
value  hereinafter  stated,  we  are  taking  into  consideration  the 
history  of  the  company,  the  amount  actually  invested  in  it  by 
its  stockholders,  its  original  cost  as  nearly  as  we  can  find  the 
same,  what  it  would  take  to  reproduce  the  plant  new,  the  con- 
dition of  the  plant,  that  is  to  say,  the  amount  of  accrued  de- 
preciation, the  requirements  of  the  utility  in  the  way  of  working 
capital,  a  reasonable  allowance  for  so-called  going  concern  value 
and  all  the  other  elements  which  should  be  taken  into  con- 
sideration. 

Roughly,  it  appears  that  the  present  owners  of  this 
utility  invested  in  its  fixed  capital  in  1904  approxi- 
mately     $48,000.00 

That  since  that  time  they  have  added  to  the  fixed 
capital  of  their  property 122,000.00 

That  of  said  $122,000  they  procured  by  loans,  the 
sum  of ^ 50,000.00- 

That  earnings  of  the  plant  during  the  17  or  18 
years  of  its  existence  have  been  put  back  into  the 
plant  to  the  amount  of  approximately 72,000.00 

That  of  that  $72,000  the  depreciation  reserve 
which  has  been  set  up  by  the  corporation,  but  which 
has  been  put  back  into  the  plant,  amounts  to  ap-. 
proximately    ^ 41,000.00 
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That  earnings  aside  from  the  depreciation  fund, 
that  is  to  say,  earnings  which  the  stockholders  might 
have  drawn  out  as  dividends,  have  been  put  back  into 
the  plant  to  the  amount  of  approximately 81,000.00 

In  this  connection,  it  is  interesting  to  note  that  the 
total  depreciation  reserve  set  up  by  the  utility  upon 
its  books,  but  reinvested  in  the  plant,  amounted  as  of 
August  31,  1921,  to 41,024.65 

And  that  the  accrued  physical  depreciation  exist- 
ing in  the  property  was  found  by  the  Commission's 
engineers,  on  the  basis  they  used,  to  amount  to 38,283.91 

The  question  arises  as  to  just  how  this  depreciation  reserve 
should  be  treated.  Should  it  or  any  part  of  it  be  deducted  from 
the  finding  of  the  fair  value  of  this  utility  in  order  to  work  out 
a  rate  base  upon  which  the  gas  company  should  be  permitted 
to  earn. 

It  appears  that  this  utility  has,  since  1904,  paid  dividends  to 
its  stoddiolders  as  follows:    [Table  omitted.] 

A  computation  will  show  that  had  these  stockholders  taken 
stock  amounting  to  but  $48,000  in  1904,,  that  is  to  say,  amount- 
ing to  the  exact  amount  they  put  into  the  property,  the  dividends 
they  would  have  received  during  the  past  18  years  would  have 
amounted  to  less  than  5  per  centum  upon  the  money  they  put  in. 

It  is  true  that  in  addition  to  dividends  of  $41,525  they  have 
put  back  into  the  property  earnings,  aside  from  the  depreciation 
reserve,  amounting  to  approximately  $31,000. 

Had  they  drawn  out  that  $31,000  in  dividends,  it  would  have 
given  them  approximately  3^  per  cent  per  annum  more  upon 
their  actual  initial  investment,  that  is  to  say,  had  the  stock- 
holders drawn  out  the  $41,525  of  dividends  they  did  draw  out^ 
and  in  addition  drawn  out  the  $31,000  they  reinvested  in  their 
property  over  and  above  their  depreciation  fund,  they  would 
have  received  between  8  and  9  per  cent  per  annum  upon  their 
initial  investment  and  would  have  built  up  a  depreciation  fund 
to  protect  their  property  amounting  to  approximately  $41,000. 

It  appears  to  the  Commission  that  all  of  this  depreciation 
reserve  should  not  have  been  reinvested  in  physical  property. 
We  think  this  utility  and  all  other  utilities  similarly  situated 
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should  keep  at  least  a  reasonable  proportion  of  its  depreciation 
reserve  in  liquid  assets,  so  that  it  will  at  all  times  have  cash  or 
its  equivalent  on  hand  to  pay  for  extraordinary  replacements. 
If  additional  capital  investments  are  to  be  made,  they  should  be 
in  great  part  from  the  proceeds  of  additional  capital  securities. 
The  entire  depreciation  reserve  should  not  be  buried  in  physical 
property.  If  it  is  so  buried,  then  the  utility  is  without  liquid 
assets  to  provide  for  emergencies  or  extraordinary  replacements. 

A  depreciation  reserve  is  accumulated  for  the  purpose  of  pro- 
tecting and  keeping  good  the  investment  of  the  stockholders  and 
bond  holders  in  the  utility.  If  it  is  reinvested  in  the  physical 
property  of  the  utility  and  included  in  the  rate  base,  it,  to  all 
intents  and  purposes,  becomes  a  part  of  the  capital  investment 
of  the  utility  and  loses  the  character  of  a  depreciation  reserve. 

While  the  books  of  this  utility  show  a  depreciation  reserve  of 
upwards  of  $41,000,  the  property  has,  in  real  fact,  no  deprecia- 
tion reserve  at  all.  It  is  probably  almost  impossible  to  lay  down 
any  definite  rules  to  be  followed  in  all  cases,  but  in  considering 
the  fair  value  of  the  used  and  useful  property  of  this  utility  to  be 
used  as  a  rate  base,  the  Commission  is  taking  all  of  these  things 
into  consideration;  and,  taking  everything  into  consideration, 
the  Commission  finds  that  the  fair  present  value  of  the  plant, 
property  and  facilities  used  and  useful  in  the  service  of  the 
public  of  Charlotte  and  Eaton  Rapids  for  rate-making  purposes 
is  the  sum  of  $185,000. 

XIV. 

Preseni  Firuincial  Stabis  of  the  New  Charlotte  Gas  Company, 

As  heretofore  appears,  this  utility  has  no  outstanding  capital 
securities  except  only  capital  stock  in  the  amount  of  $75,000. 
It  appears  there  is  a  mortgage  upon  its  property  running  to  the 
Eaton  County  Savings  Bank,  amounting  to  $15,000,  and  that 
it  owes  notes  and  accounts  payable  in  addition  to  said  mortgage, 
amounting  to  approximately  $35,000 ;  that  is  to  say,  it  appears 
that  the  utility  is  greatly  under-<3apitalized.  It  is  a  marked 
contrast  to  many  utilities  which  are  greatly  over-capitalized. 
Its  credit  has  certainly  been  kept  good  or  it  could  not  owe  and 
carry  the  indebtedness  it  does  owe  and  carry  in  the  way  it  does. 
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The  Commission  is  inclined  to  the  belief  that  a  larger  pro- 
portion of  the  capital  investment  in  this  utility  might  well  be 
put  into  the  form  of  additional  stock  or  bonds.  Many  gaa  com- 
panies of  the  size  of  this  one  would  find  it  difficult  to  indefinitely 
carry  so  large  a  proportion  of  debt.  It  may  be  here  stated  that 
this  utility  has  indicated  an  ability  to  manage  its  affairs  suc- 
cessfully, but  many  utilities  comparable  to  it  would  find  it 
embarrassing  to  have  sudi  a  large  amount  of  capital  investment 
evidenced  by  outstanding  notes. 

XV. 

Rate  of  Return. 

[5]  Under  present  conditions,  the  Commission  is  of  the  opin- 
ion that  a  return  of  eight  per  centum  upon  the  rate  base  is  the 
proper  rate  of  return  to  be  allowed  in  this  case.  Such  a  rate  of 
return  presupposes  and  implies  reasonably  adequate  gas  service 
to  the  people  of  Eaton  Rapids.  If  this  utility  is  allowed  to  earn 
this  rate  of  return  at  the  present  time,  it  is  its  duty  to  be  ex- 
tremely diligent  in  seeing  to  it  that  its  patrons  at  Eaton  Rapids 
receive  real  gas  service.  If  those  patrons  should  not  be  rendered 
reasonably  adequate  service,  the  Commission  will  not  hesitate 
to  lower  the  rate  of  return  and  fix  gas  rates  that  will  give  to  the 
investors  in  this  property  a  return  of  less  than  8  per  centum. 
It  is  not  the  duty  of  the  patrons  to  pay  a  return  of  8  per  cent 
upon  the  rate  base  unless  they  receive  real  value  for  their  money. 
The  patrons  are  doubtless  willing  to  pay  and  should  be  required 
to  pay  what  the  service  is  properly  worth,  but  the  investors  in 
this  property  are  not  entitled  to  receive  an  8  per  cent  return 
merely  because  they  have  their  money  in  the  property.  Service 
is  what  the  patrons  are  paying  for  and  if  they  do  not  get  good, 
adequate  and  satisfactory  service,  the  amount  they  pay  should 
and  will  be  reduced  to  correspond  with  the  service  they  are 
receiving. 

XVL 

Depreciation  Requirements. 

[6]  If  it  were  not  for  the  fact  that  depreciation  is  constantly 
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taking  place  in  the  property  of  a  utility  which  it  is  impossible 
to  counteract  through  general  maintenance  and  repair,  there 
would  be  no  need  for  setting  aside  a  so-called  depreciation  re- 
serve. The  New  Charlotte  Gas  Company  set  aside  a  sufficient 
depreciation  fund,  but  to  meet  the  needs  of  the  utility  it  re- 
invested all  of  that  money  in  additions,  extensions,  betterments, 
and  improvements.  Therefore,  while  on  its  books  it  has  an  osten- 
sible reserve  of  about  $41,000,  it  has  in  fact  no  cash  or  liquid 
assets  with  which  to  take  care  of  replacements  as  they  come  along. 
In  the  judgment  of  the  Commission,  under  the  circumstances  of 
this  case,  it  would  be  entirely  proper  for  this  utility  to  capitalize 
at  least  some  portion  of  the  earnings  of  the  plant  which  have 
been  invested  in  the  plant,  and  to  create  from  the  capital  securities 
sold  a  liquid  fund  of  reasonable  size,  to  be  kept  on  hand  in  some 
proper  securities  as  a  real  depreciation  fund. 

During  the  last  six  years  this  gas  company  has  created  a  de- 
preciation reserve  fund  with  too  great  rapidity.  Up  to  1916 
the  c(Hnpany  had  no  depreciation  fund,  but  since  that  time  has 
accumulated  a  fund  of  about  $41,000.  Under  present  conditions 
the  Commission  feels  that  the  utility  should  earn  for  depreciation 
requirements  considerably  less  than  it  has  during  the  last  six 
years.  Roughly,  an  addition  during  the  next  two  or  three  years 
of  about  $3,400  per  year  to  this  depreciation  fund  should  be 
adequate.  Last  year  the  utility  sold  32,867,000  cubic  feet  of 
gas;  and  an  allowance  of  10  cents  per  thousand  cubic  feet  for 
depreciation  at  the  present  time  would  not  be  far  out  of  the  way. 
In  computing  the  requirements  of  the  utility  which  will  be  here- 
after done,  there  will  be  included  10  cents  per  thousand  cubic 
feet  to  be  earned  for  the  purpose  of  covering  the  same  into  a  de- 
preciation  reserve.  Should  the  future  indicate  that  this  is  not 
the  proper  allowance,  it  can  be  changed  at  any  time. 

XVIL 

Estimated  Cost  of  Oas  Service  for  the  Immediate  Future. 

The  gas  department  of  our  engineering  forces  has  spent  con- 
siderable time  endeavoring  to  work  out  an  estimate  of  the  necea- 
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€ary  cost  of  gas  at  Eaton  Rapids  to  cover  the  immediate  future. 
This  work  is  rendered  more  difficult  on  account  of  the  fact  that 
this  plant  serves  the  city  of  Charlotte  which  surrounds  the  plant 
and  the  city  of  Eaton  Rapids  which  it  about  ten  miles  away  and 
to  which  city  gas  is  pumped  under  high  pressure.  A  certain 
expense  is  necessarily  incurred  in  pumping  the  Eaton  Rapids 
gas  from  Charlotte  to  Eaton  Rapids.  In  distributing  gas  in  any 
city  there  is  a  certain  percentage  of  gas  necessarily  lost  or  un- 
accounted for.  The  percentage  of  gas  lost  or  unaccounted  for  in 
a  high  pressure  system  such  as  that  from  Charlotte  to  Eaton 
Rapids  and  in  the  city  of  Eaton  Rapids  is  higher  than  that  in  a 
low  pressure  system  such  as  that  in  the  city  of  Charlotte.  All 
these  matters  have  been  considered  in  the  figures  hereinafter 
given.  We  should  say  in  this  connection  that  we  are  taking  into 
consideration  the  fact  that  up  to  1912  this  gas  plant  served  Char- 
lotte only;  that  since  about  that  time  it  has  served  not  only 
Charlotte  but  Eaton  Rapids;  that,  roughly,  Charlotte  consumes 
about  two-thirds  of  the  gas  made  and  Eaton  Rapids  the  other 
third.  If  Eaton  Rapids  had  not  been  taken  on,  the  plant  would 
doubtless  have  continued  to  serve  Charlotte.  If  it  served  Char- 
lotte only,  the  plant  would  sell  at  the  present  time  only  about 
22,500,000  cubic  feet  of  gas  instead  of  upwards  of  33,000,000. 
The  gas  can  be  made  more  cheaply  because  of  the  increased  sale 
and  therefore  Charlotte's  cost  of  gas  has  been  considerably  re- 
duced by  reason  of  the  addition  of  the  city  of  Eaton  Rapids  to 
the  plant.  Therefore,  Charlotte  benefits  very  materially  by 
reason  of  the  fact  that  Eaton  Rapids  was  added.  It  is  also  true 
that  it  is  quite  probable  that  Eaton  Rapids  would  not  now  be 
<*njoying  gas  if  it  had  not  been  for  its  proximity  to  Charlotte 
and  the  fact  that  it  could  be  served  from  Charlotte. 

It  follows  from  a  consideration  of  these  facts  that  advantage 
has  accrued  to  both  cities  by  the  arrangement  made  by  the  utility 
to  serve  both  cities  from  the  same  plant. 

Our  engineers  have  studied  this  record  and  the  latest  informa- 
tion available  and  from  the  study  of  the  same,  we  conclude  that 
the  probable  cost  of  gas  for,  say  the  next  six  months,  for  the 
city  of  Eaton  Rapids,  is  fairly  estimated  in  the  following  state- 
ment: 
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Item  Cost  per  thousand 

cubic  feet  sold 

Manufacturing  expense   $.7742 

Transmission   expense    0548 

Distribution  expense    0420 

Utilization   expense    0270 

Commercial  expense   0970 

New  business  expense   0100 

General  expense    1280 

Undistributed  expense   , 0370 

Taxes     1400 

Total  cost  of  gas  at  burner   $1.3100 

The  above  costs  are  based  on  (a)  a  monthly  total  gas  make 
of  3,250,000  cubic  feet,  (b)  a  monthly  total  gas  sale  of  2,800,000 
cubic  feet,  (c)  a  monthly  gas  loss  of  450,000  cubic  feet,  (d)  a 
monthly  gas  sale  to  Eaton  Kapids  of  921,200  cubic  feet.  These 
figures  axe  on  the  assumption  that  the  sales  for  the  immediate 
future  will  be  the  same  as  they  were  during  the  past  year.  In 
the  above  figures  nothing  is  included  for  depreciation  or  return 
upon  the  fair  value  of  the  New  Charlotte  gas  property  which  has 
been  found  by  this  Commission  to  be  $185,000.  Based  on  an 
allowance  of  an  8  per  cent  return  on  $185,000,  and  10  cents  per 
thousand  cubic  feet  as  a  proper  depreciation  requirement  for 
the  present,  each  thousand  cubic  feet  of  gas  sold  in  Eaton  Eapids 
must  bring  to  the  company,  to  provide  for  said  return  and  said 
depreciation  .' $  .5400 

Add  to  this  the  cost  of  each  thousand  cubic  feet  at  the  burner, 
as  stated  above 1.3100 

And  we  have  the  total  average  rate  per  thousand  cubic  feet 
that  the  company  should  realize  from  the  sale  of  the  gas  in  Eaton 
Rapids    $1.8500 

XVIII. 

Rate  Schedule. 

No  one  can  predict  precisely  what  the  result  of  any  rate 
schedule  will  be,  and  while  rates  should  not  be  changed  too 
frequently,  yet  the  Commission  will  not  hesitate  to  change  the 
rates  at  any  time,  if  it  should  find  that  they  are  not  working  with 
reasonable  equity.  Taking  into  consideration  all  matters  before 
it,  it  is  believed  that  the  following  rate  schedule  will  come  aa 
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near  to  providing  for  the  requirements  of  the  company  at  the 
present  time  as  any  that  could  be  made. 

Per  Thousand  Cubic  Feet. 

For  all  gas  consumed  per  month   through  pre-payment 

meters $1.85 

For  all  gas  consumed  per  month  through  regular  meters     1.95 

Discoiunt. 

[7]  A  discount  of  10  cents  per  thousand  cubic  feet  of  gas  con- 
sumed '  through  regular  meters  shall  be  allowed  when  monthly 
bills  are  paid  on  or  before  ten  days  after  the  rendition  of  the 
same. 

Minimum  BUI. 

[8]  No  monthly  bill  shall  be  rendered  to  any  consumer  whether 
he  is  served  through  a  regular  or  prepayment  meter,  for  less  than 
50  cents.  In  case  at  least  50  cents  is  not  found  in  any  month  in 
a  prepayment  meter,  the  customer  using  said  prepayment  meter 
shall  pay  to  the  New  Charlotte  Gas  Company  and  said  company 
shall  collect  from  the  customer,  enough  money  to  make  the  charge 
to  the  customer  for  the  month,  50  cents. 

XIX. 

Service. 

Heating  Qtudity. 

[9]  The  monthly  average  heating  value  of  all  gas  sold  shall 
be,  when  tested  at  any  point,  within  one  mile  of  the  center  of 
distribution  in  the  city  of  Charlotte,  530  British  thermal  units 
per  cubic  foot  The  gas  shall  never  vary  more  than  5  per  cent 
below  or  above  said  average.  In  computing  the  monthly  average 
tests,  they  shall  be  made  not  fewer  in  number  than  two  each 
week  day,  no  two  consecutive  te?ts  being  made  less  than  two 
hours -apart,  and  the  monthly  average  shall  be  the  average  of 
such  daily  averages ;  provided  that  not  less  than  20  daily  averages 
shall  be  used  in  computing  the  monthly  average.  The  company 
should  be  required  to  make  tests  to  conform  to  the  provisions 
of  this  paragraph  and  to  report  to  this  Commission  monthly  on 
blanks  furnished  by  it,  all  tests  made. 
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Presswre. 

[10]  The  pressure  of  gas  at  the  outlet  of  each  consumer  meter 
in  the  city  of  Eaton  Rapids  shall  never  fall  below  a  2-inch  water 
column  and  never  go  above  a  10-inch  water  column. 

Purity. 

[11]  The  gas  shall  never  contain  more  than  a  trace  of  hydro- 
gen sulphide,  as  determined  by  the  standard  method  of  the 
United  States  Bureau  of  Standards,  as  given  in  its  circular  48^ 
page  127. 


Reports  to  he  FUecL 

[12]  The  New  Charlotte  Gas  Company  shall  file  with  this 
Commission  on  or  before  the  20th  day  of  each  calendar  month  a 
report  showing  in  detail  its  revenues  and  operating  expenses,  set 
up  in  accordance  with  the  uniform  method  of  accounting  of  gas 
utilities,  as  promulgated  by  this  Commission,  and  showing  in 
detail  all  physical  quantities  and  results  of  operation,  including 
the  imit  prices  paid  for  manufacturing  materials,  said  report  to 
be  for  the  calendar  month  preceding.  At  the  same  time  the  re- 
port is  forwarded  to  this  Commission,  a  copy  of  the  same  shall 
be  filed  with  the  city  of  Eaton  Bapids. 

An  order  in  conformity  with  the  provisions  hereof  accompanies 
this  opinion. 

Michigan  Public  Utilities  Commission,  Samuel  Odell,  Chair- 
man, Earl  R  Stewart,  William  M.  Smith,  William  W.  Potter, 
Sherman  T.  Handy,  Commissioners. 


PENNSYLVANIA  PUBIjIG  SERVICE  COMMISSION. 

LAWRENCE  E.  RIDDLE 

V. 

ASPINWALL-DELAPIELD  COMPANY. 

[Complaint  Docket  No.  4307.] 

PuhUe  uUUUeM  —  What  oansHtute  —  Land  €)ompany  mipplffing  %€aier» 

A  land  company  which  Bupplies   water  to  those  persons  on   Hm 
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tract  of  land  who  pvirdiase  a  meter  and  connect  up  with  ite  water 
main  la  a  public  utility  subject  to  the  regulatory  jurisdiction  of  the 
Pennsylvania  Commission,  notwithstanding  its  charter  obligations  as 
A  land  company  and  the  fact  that  in  supplying  water  to  the  public 
it  may  be  engaged  in  an  ultra  vires  act. 

[January  24,  1922.] 

CoiTPiAiwT  against  a  company  alleged  to  be  rendering  inade- 
quate water  service ;  improvements  in  service  ordered. 

By  the  Commission:  The  respondent  was  incorporated,  un- 
der the  laws  of  Pennsylvania,  in  1906,  for  the  purpose  of  buying. 
Belling,  leasing,  and  improving  real  estate.  It  bought  a  tract  of 
unimproved  land  in  O^Harra  township,  Allegheny  county,  which 
it  subdivided  into  building  lots,  designated  in  its  plan  of  lots  as 
plans  Nos.  1,  2,  8,  4,  and  5.  The  lots  in  Plan  No.  1  were  sub- 
sequently taken  into  the  borough  of  Aspinwall,  and  need  not 
be  considered  in  this  proceeding.  Plan  No.  2  contains  31  lots; 
plan  No.  8  adjoins  the  borough  of  Aspinwall  and  contains  30 
small  lots;  plan  No.  4  has  52  or  53  lots,  and  plan  No.  5,  150 
lots.  The  lots  in  plan  Na  4  vary  in  size  from  one-half  to  one 
and  a  half  and  two  acres  each.  In  Plan  No.  6  the  lots  average 
76  feet  front  by  176  feet  deep.  The  respondent  from  time  to 
time  has  sold  lots  in  plans  Nos.  2,  3,  4,  and  5,  on  which  dwelling 
houses  to  the  number  of  64  have  been  erected  at  an  average  cost 
of  $15,000.00  each* 

As  early  as  1906  or  1907,  the  respondent  constructed  a  water 
tank  on  its  property  into  which  it  conducted  the  water  from  a 
spring  on  the  property,  and  thereupon  began  to  supply  water,  by 
gravity  through  a  2-inch  water  main  laid  from  this  tank  to  prop- 
erties occupied  by  persons  who  had  purchased  lots  in  plans  Nos. 
2  and  8.  Later  this  water  main  was  extended  so  as  to  supply 
water  to  properties  occupied  in  plans  Nos.  4  and  6.  In  1910, 
the  flow  of  water  from  the  spring  became  insuflScient  to  supply 
respondent's  consumers,  and  it  then  made  a  contract  with  the 
borough  of  Aspinwall  to  furnish  the  water  which  it  required  for 
this  purpose,  since  which  time  it  has  received  most  of  the  water 
supplied  to  its  patrons  from  the  borough  of  Aspinwall.  This 
borough  has  an  ample  supply  of  water  for  its  own  purposes,  and 
in  addition  thereto  can  furnish  respondent  with  all  the  water  it 
may  require  to  adequately  supply  its  customers,  and  the  evidence 
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fully  warrants  the  conclusion  that  it  is  ready  and  willing  to  do  so. 

The  respondent  has  extended  its  2-inch  water  main  from  time 
to  time  until  it  is  now  about  IJ  miles  long  and  has  sixty-four 
families  on  the  line.  The  respondent  frankly  admits  that  any 
«  occupier  of  a  lot  in  its  general  plan  of  lots,  regardless  of  how 
title  to  the  lot  is  acquired,  is  permitted  to  tap  this  water  line, 
and  that  it  has  pursued  this  policy  in  the  past  and  will  continue 
to  do  so  in  the  future.  Because  of  the  large  number  of  consumers 
now  on  the  line,  the  complainant  and  other  occupiers  of  lots  in 
plans  Noe.  4  and  5  are  inadequately  served.  There  are  times 
when  some  of  them  are  entirely  without  water,  and  the  supply  at 
all  times,  for  about  one-fourth  of  all  the  consumers  on  the  system, 
is  inadequate  for  domestic  uses.  The  evidence  conclusively  es- 
tablishes that  the  2-inch  main  is  too  small  to  furnish  an  adequate 
supply  of  water  to  all  those  now  connected  up  with  the  line,  and 
that  additional  facilities  are  required  to  enable  the  respondent  to 
properly  function  in  the  service  in  which  it  is  now  engaged. 

The  respondent  contends  that  it  is  a  land  company,  not  a  water 
company,  and  in  as  much  as  there  is  no  provision  in  any  of  its 
deeds  conveying  lots,  or  any  other  express  or  implied  obligation 
resting  upon  it  to'  supply  lot  owners  with  water,  the  fact  that  it 
has  arranged  whereby  lot  owners  at  their  option  may  obtain 
water  from  it  by  purchasing  a  meter  and  connecting  up  with  its 
water  main,  does  not  make  it  a  public  service  company  or  bring 
it  within  the  jurisdiction  of  the  Public  Service  Commission. 
This  Commission  is  not  concerned  in  the  present  proceeding  with 
respondent's  charter  obligations  as  a  land  company,  nor  whether 
in  supplying  water  to  the  public  it  is  engaged  in  an  ultra  vires 
act  We  are  dealing  only  with  the  fact  that  it  is  actually  engaged 
in  a  public  service,  namely,  supplying  water  to  the  public  for 
domestic  purposes  at  a  fixed  compensation  for  the  service  ren- 
dered. So  long  as  respondent  is  engaged  in  this  service  it  is  sub- 
ject to  the  regulatory  jurisdiction  of  the  Commission,  and  may 
be  required  to  furnish  reasonably  adequate  service  at  filed  rates. 
Admittedly  its  service  to  complainant  and  others  is  inadequate, 
and  the  only  evidence  before  the  Commission  suggesting  a  remedy 
whereby  the  service  may  be  made  adequate  relates  to  and  pro- 
vides for  the  construction  of  a  4-inch  main  from  the  respondent's 
water  tank  along  Forest  Road  and  Pasadena'  Drive  for  a  distance 
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of  about  3,300  feet,  or  a  like  line  from  the  Aspinwall  borougli 
water  tank  over  the  same  route,  and  connecting  this  line  with 
the  present  line  of  the  company,  placing  thereon  a  regulatory 
shut-off  so  that  the  new  line  can  be  used  to  serve  consumers  on 
the  higher  levels  and  the  present  lines  the  consumers  on  the  lower 
levels,  and  the  shut-off  used  when  necessary  to  supply  either  the 
higher  or  lower  line  with  water  for  the  purpose  stated,  the  esti- 
mated cost  of  either  line  being  between  $3,000  and  $4,000.  It 
is  in  evidence  that  temporary  relief  may  be  had  by  cutting  off  the 
supply  from  respondent's  tank  and  connecting  its  present  2-inch 
supply  line  with  the  4-inch  line  of  the  borough  of  Aspinwall,  at 
Tenth  street,  which  will  require  the  extension  of  respondent's 
2-inch  line  a  distance  of  125  feet  to  take  the  place  of  the  present 
1-ineh  line  used  to  make  this  connection. 

Upon  fhe  foregoing  findings  of  fact  and  determination  the 
Commission  will  issue  an  order  requiring  respondent,  on  or  be- 
fore July  1,  1922,  to  construct  not  less  than  a  4-inch  supply  line 
from  its  water  tank,  or  from  the  water  tank  of  the  borough  of 
Aspinwall,  for  a  distance  of  not  less  than  3,300  feet  along  Forest 
road  and  Pasadena  drive,  with  a  regulatory  shut-off  thereon,  as 
hereinbefore  indicated,  and  also,  within  thirty  days  from  the 
date  of  the  service  of  this  order,  that  it  make  connection  with 
the  Aspinwall  borough  4-inch  water  main,  at  Tenth  street,  by  a 
2-inch  connection  instead  of  the  present  1-inch  connection. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania  (Signed)  Wm.  D.  B.  Ainey,  Chairman. 


PENNSYLVANIA  PUBIjIC  SERVICE  COMMISSION. 

BOROUGH  OP  DONOBA 

V. 

TRI-CITIES  WATER  COMPANY. 

[Complaint  Docket  No.  46^7.] 

Franchises  —  Water  mains  —  Location  of  private  and  public  prop- 
erty. 

A  wat«r  utility  operating  under  a  franchise  granting  it  the  right 
or  privilege  to  lay  water  lines  in  the  streets  or  alleys  of  a  municipality 
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is  not  precluded  from  laying  them  eleewhere  than  in  a  street  or  alley, 
and  in  the  absence  of  testimony  to  show  that  the  facilities  are  in- 
adequate should  not  be  required  to  relocate  mains  which  on  account 
of  relocation  of  certain  streets  are  no  longer  on  public  property. 

[March  27,  1922.] 

Complaint  filed  for  the  purpose  of  requiring  a  water  utility 
to  relocate  mains;  complaint  dismissed. 

By  the  Commission:  The  complainant  in  1901,  by  ordinance 
duly  enacted,  granted  the  Donora  Water  Company,  for  the  pur- 
pose of  supplying  water  to  the  public  in  the  borough,  the  right 
and  privilege  to  lay  its  mains  and  pipes  upon,  in  and  through 
the  streets  or  alleys  of  the  borough,  and  to  erect  fire  hydrants, 
with  the  right,  at  all  times,  to  inspect  and  repair  its  lines  and 
hydrants  so  installed.  The  respondent  company,  a  Pennsylvania 
corporation,  succeeded  to  the  corporate  rights  and  municipal 
franchises  of  the  Donora  Water  Company  in  the  complainant 
borough,  and  prior  to  1912,  in  supplying  water  therein,  laid  a 
12-inch  water  main  on  Fourth  street  in  what  was  known  as  the 
West  Columbia  plan  of  lots,  adjacent  to  the  borough,  in  Carroll 
township.  This  part  of  the  township,  including  this  plan  of 
lots,  in  April  1912,  was  annexed  to  and  made  a  part  of  the  borough 
of  Donora.  In  1914  the  borough,  by  ordinance  duly  passed  and 
approved,  extended  and  opened  up  McKean  avenue  and  provided 
that  so  much  of  Fourth  street  in  the  West  Columbia  plan  of 
lots,  in  which  the  respondent's  12-inch  water  main  had  been  laid 
as  hereinbefore  stated,  as  was  rendered  useless  by  this  improve- 
ment, was  thereby  vacated  and  should  revert  to  and  become  the 
prop:^,  of  .he  abuuhg  property  owner. 

It  is  alleged  in  the  complaint  that  by  reason  of  the  relocation 
of  certain  streets  in  the  borough,  the  12-inch  water  main  of  the 
respondent,  laid  in  that  part  of  Fourth  street  vacated  as  stated, 
is  now  located  on  private  property  and  is  inaccessible  to  patrons 
desiring  water  service,  and  praying  that  the  Commission  issue 
an  order  requiring  the  respondent  to  so  relocate  its  water  lines 
from  Bradford  alley  to  the  southern  line  of  the  borough  so 
that  the  same  may  lie  under  McKean  avenue,  or  other  proper 
streets  or  alleys  in  the  borough.  The  respondent  alleges  in  its 
answer  that  it  is  lawfully  maintaining  its  12-inch  water  main  at 
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Its  original  location  on  public  property  and  private  property  and 
that  the  same  is  accessible  to  properties  located  on  each  side  of 
McKean  avenue.  No  evidence  was  offered,  in  support  of  the 
complaint,  to  show  failure  on  the  part  of  the  respondent  to  fur- 
nish water  to  any  applicant  therefor,  or  that  it  was  unable  to 
furnish,  water  to  any  one  who  might  make  application  for  it. 
On  the  contrary  it  was  testified,  and  not  controverted,  that  re- 
spondent could  and  would  bring  the  water  to  the  street  curb 
next  to  any  applicant  who  desired  to  take  the  same  and  furnish 
the  water  at  the  filed  rate  at  which  it  was  furnished  to  all  other 
consumers  within  the  borough  limits. 

The  grant  of  a  right  or  privilege  to  lay  water  lines  in  the  streets 
or  alleys  of  a  municipality,  does  not  necessarily  exclude  the  ac- 
quisition of  a  right  to  lay  them  on  private  property,  nor  preeljide 
laying  them  elsewhere  than  in  a  street  or  alley.  Therefore,  in 
the  absence  of  testimony  to  show  that  the  facilities  of  the  Re- 
spondent are  inadequate,  or  that  by  reason  of  their  location  the 
respondent  is  unable  to  properly  function  and  to  safely  furnish 
the  service  which  it  is  reasonably  obligated  to  furnish  under  its 
charter,  the  Conmiission  is  constrained  to  dismiss  this  complaint 
and  an  order  will  issue  accordingly. 


PBNK8YI1VANIA  PUBiiio  SERvioi:  coMBassioir. 

GEOBGB  H.  WISE,  et  aL 

V. 

BANGOB  WATER  COMPANY. 

[Complaint  Docket  No.  3459.] 

Tti^wMan  •—  €Mng  value  —  Bfvidence, 

1.  A  water  plant  which  has  been  a  going  concern  in  snccessful 
operation  for  many  years  is  entitled  to  a  proper  snm  for  its  going 
concern  value,  and  due  allowance  should  be  made  therefor  in  de- 
termining fair  value. 

Rates  —  Water  —  Minimum  charge  —  Size  of  meter, 

2.  A  minimum  monthly  charge  of  $2  for  a  f-inch  meter  or  less 
and  a  charge  of  $2.50  for  a  1-inch  meter  were  held  to  be  unreasonable 
in  a  water  rate  schedule  and  charges  of  $1.25  per  month  for  a  f-inch 
meter  or  lees  and  $2  for  a  1-lnch  meter  were  substituted. 
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Service  ^^  Applications  —  Water  —  Rules  and  regulations, 

3.  A  rule  that  all  applications  for  the  use  of  water  shall  be  made 
by  the  owner  of  the  premises  or  by  his  agent  duly  authorized  in 
writing,  is  unreasonable  since  the  utility  company  should  contract 
with  any  proposed  consumer  who  will  comply  with  the  rules. 

Service  —  Cost  of  installation  —  Water, 

4.  A  water  utility  should  not  be  permitted  to  impose  a  charge 
for  installing  a  service  pipe  connection. 

[April  10,  1922.] 

Complaint  against  increased  water  rates ;  complaint  sustained 
and  utility  ordered  to  file  new  rate  schedule  and  to  revise  itB 
rules  and  regulations. 

By  the  Commission :  The  Bangor  Water  Company,  respond- 
ent, was  incorporated  on  June  17,  1884,  with  an  authorized 
<5apital  stpck  of  $20,000.  There  were  no  books  or  records  avail- 
able from  the  date  of  incorporation  to  February,  1896,  and  con- 
sequently, the  cost  of  property  installed  and  the  earnings  during 
that  period  could  not  be  ascertained.  On  February  2,  1896,  the 
company  had  outstanding  capital  stock  of  a  par  value  of  $16,200 
and  bonds  of  a  face  value  of  $35,000.  From  that  date  its  books 
were  available  for  examination. 

The  Roseto  Water  Company  was  incorporated  on  January  2, 
1913,  for  the  purpose  of  supplying  water  to  the  borough  of 
Roseto,  adjoining  the  borough  of  Bangor.  In  the  same  year  the 
property  of  this  company  was  leased  to  the  Bangor  Water  Com- 
pany for  a  term  of  ninety-nine  years.  The  latter  owns  all  the 
capital  stock  of  the  former  and  the  two  companies  are  operated 
as  a  unit.  Respondent  supplies  water  to  the  boroughs  of  Bangor 
and  Roseto  by  means  of  a  gravity  system  and  serves  a  population 
of  about  6,000.  In  November,  1920,  it  had  approximately  1,300 
consumers,  50  of  whom  were  metered. 

On  May  1,  1920,  the  Bangor  Water  Company  filed  a  new  tariff, 
effective  June  1,  1920,  covering  covering  rates  and  rules  for  the 
supply  of  water  in  the  two  boroughs.  This  tariff  provided  for 
certain  increases  in  the  rates  for  metered  and  unmetered  service 
and  made  various  changed  in  and  additions  to  the  rules  and  regu- 
lations of  the  company.  On  May  28,  1920,  this  complaint  was 
filed,  in  which  it  is  alleged  that  the  proposed  changes  and  in- 
creases in  rates  were  unjust,  unreasonable,  and  excessive,  and 
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that  the  rates  fixed  by  the  previous  tariff  were  ample  and  suffi- 
cient. Kespondent,  having  the  burden  of  proof,  offered  in  evi- 
dence an  appraisal  of  its  property  prepared  by  its  engineers,  and 
the  complainants'  engineer  also  submitted  later  an  appraisal  and 
report.  Accountants  representing  the  Commission  made  an  audit 
of  the  books  of  the  company  which  was  offered  in  evidence. 

It  was  impossible  to  ascertain  definitely  the  cost  of  respond- 
ent's property  prior  to  February  2,  1896,  for  the  reason  above 
stated.  At  that  date  there  were  stock  and  bonds  outstanding  of 
a  total  face  value  of  $51,200.  This  is  the  only  indication  of  the 
cost  of  the  property  purchased  up  to  that  time.  From  February 
2, 1896,  to  September  30,  1920,  there  was  expended  on  purchases 
of  property  the  sum  of  $263,248.83.  However,  the  evidence  dis- 
closes that  two  parcels  of  land,  which  were  entered  upon  the 
books  at  a  total  cost  of  $128,000,  had  been  sold,  immediately 
previous  to  the  conveyances  to  the  company,  for  considerations 
aggregating  the  sum  of  approximately  $1,000.  This  latter  price 
for  the  two  tracts  compared  favorably  with  sums  paid  for  land 
of  similar  character  purchased  by  respondent  for  water  supply 
purpose.  After  adjusting  the  overcharge  on  account  of  these 
purchases  of  real  estate,  and  other  minor  adjustments  of  the  books 
the  cost  of  the  property  of  respondent  as  of  September  30,  1920, 
approximates  the  sum  of  $187,141. 

Respondent's  engineers  submitted  an  appraisal  showing  repro- 
duction cost  on  three  different  bases  as  follows:  Average  unit 
costs  for  the  ten-year  period  ending  September  1,  1920 ;  average 
unit  prices  for  the  five-year  period  ending  the  same  date;  and 
average  unit  costs  as  of  that  time.  Under  these  bases  the  esti- 
mates of  reproduction  cost  less  depreciation,  exclusive  of  real 
estate  were:  $288,986;  $403,051;  and  $544,656,  respectively. 
These  estimates  include  $2,500  for  working  capital  and  25,000 
for  going  value. 

Complainants'  engineer  submitted  an  appraisal  based  upon  the 
historical  reproduction  cost  less  accrued  depreciation,  which 
amounted  to  151,930.  This  amount  included  an  allowance  of 
$25,000  for  real  estate  and  rights  of  way,  and  $2,000  for  working 
capital,  but  nothing  for  going  concern  value.  The  cost  of  certain 
wells  was  excluded  from  this  appraisal  because  the  wells  were 
not  in  use,  and  two  of  the  reservoirs  were  excluded  for  the  same 
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reason.  The  fire  pump  was  also  excluded  from  the  appraisal  aa 
not  being  used  and  useful.  No  allowance  was  made  for  interest 
during  construction. 

[1]  Eespondent  contends  for  $25,000  for  going  value,  but  the 
basis  upon  which  the  claim  is  founded  was  not  disclosed,  nor  was 
it  directly  supported  by  the  evidence.  Unquestionably  respond- 
ent, which  has  been  a  going  concern  in  successful  operation  for 
many  years,  is  entitled  to  a  proper  sum  for  its  going  concern 
value,  and  the  Commission  will  make  due  allowance  therefor  in 
determining  the  fair  value  of  its  used  and  useful  property. 

Respondent's  tariff,  effective  Junej  1,  1920,  provides  that  bills 
for  metered  service  shall  be  payable  monthly,  bills  for  unmetered 
tire  service  quarterly  in  advance,  and  bills  for  aU  other  un- 
metered service  shall  be  payable  quarterly.  A  penalty  of  10 
per  cent  is  provided  for  all  bills  not  paid  within  fifteen  days 
after  they  become  due.  After  giving  due  regard  to  these  provi- 
sions for  billing  and  collecting,  and  to  the  necessity  for  allowing 
an  adequate  amount  for  supplies  and  for  cash  to  meet  current 
obligations,  the  Commission  finds  that  $2,500  is  a  fair  allowance 
for  working  capital. 

About  88.4  per  cent  of  respondent's  plant  was  constructed 
prior  to  1915,  which  year  marked  the  beginning  of  the  abnor- 
mally high  prices  due  to  war  conditions.  The  estimates  of  re- 
production cost  submitted  by  respondent's  engineers  are  all 
largely  influenced  by  war  prices.  On  the  other  hand,  the  estimate 
of  $25,000  for  respondent's  real  estate,  submitted  by  complain- 
ants' engineer  is  insufficient;  and  the  exclusion  of  certain  items 
of  physical  property  from  complainants'  appraisal  was  not  justi- 
fied. After  giving  due  weight  to  all  the  evidence  presented,  in- 
cluding the  reports  and  appraisals  of  all  the  engineers  and 
accountants,  and  after  making  due  allowance  for  all  elements  of 
value  including  the  sum  of  t$2,500  for  working  capital  and  a 
proper  item  for  going  concern  value,  the  Commission  finds  and 
determines  that  the  fair  value  of  respondent's  used  and  useful 
property  is  $196,000. 

Respondent  claims  the  sum  of  $9,120  for  annual  operating 
expenses,  while  complainant  asserts  that  the  sum  of  $4,885  is 
sufficient  for  this  purpose.  The  Commission  has  carefully  con- 
sidered all  the  evidence  presented  with  respect  to  the  operating 
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expenses,  including  the  statements  prepared  by  the  Commission's 
accountants,  and  has  determined  that  $5,550  is  a  fair  and  rea- 
sonable sum  to  cover  this  item. 

With  respect  to  the  question  of  depreciation,  we  are  of  the 
opinion  that  an  annual  allowance  of  $1,160  is  proper  in  this 
case. 

On  the  basis  of  the  foregoing  determinations  and  a  7  per  cent 
rate  of  return  the  allowable  revenue  would  be  made  up  as  fol- 
lows: 

Fair  return — 7%  on  $195,000 $13,650.00 

Annual  depreciation  1,160.00 

Operating  expenses    5,550.00 

Allowable  revenue   $20,360.00 

A  study  of  the  report  prepared  by  the  Commission's  account- 
ants shows  that  in  each  year  from  1914  to  1920  the  operating 
revenue  of  respondent  was  in  excess  of  $21,000,  indicating  that 
the  old  rates  were  sufficient  to  yield  a  fair  return  on  the  value 
of  respondent's  property  as  herein  found.  Accordingly  the  com- 
plaint will  be  sustained  and  the  respondent  will  be  directed  to 
file  a  new  tariff  within  fifteen  days  from  the  date  of  service  of 
this  report,  effective  upon  less  than  statutory  notice,  calculated 
to  produce  an  annual  revenue,  equitably  apportioned,  of  $20,360. 

[2]  Tariff  No.  2  imposes  a  minimum  monthly  charge  of  $2 
for  a  f-inch  meter  or  less,  and  a  charge  of  $2.50  for  a  1-inch 
meter.  These  charges  are,  imder  the  evidence,  excessive,  and 
respondent  will  be  directed  to  reduce  the  minimum  charges  to 
?1.25  per  month  for  a  |-inch  meter  or  less,  and  $2  for  a  1-inch 
meter. 

[3]  Eespondent^s  Rule  TTo.  2  provides  that  all  applications  for 
the  use  of  water  must  be  made  by  the  owner  of  the  premises  or 
by  his  agent  duly  authorized  in  writing.  The  Commission  has 
heretofore  held  that  a  company  should  be  required  to  contract 
with  any  proposed  consumer  who  will  comply  with  the  rules. 
This  decision  was  followed  in  Scottdale  v.  Citizens  Water  Co. 
P.TJ.R.1920D,  292;  and  Shreffler  v.  Lewistown-Reedsville  Water 
Co.  P.TJ.R.1920C,  189.  Respondent  will  be  required  to  elim- 
inate this  rule  from  its  revised  tariff. 

[4]  Under  Rule  No.  3  respondent  imposes  a  charge  of  $6  for 
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installing  a  f-inch  or  less  service  connection.  This  rule  cannot 
be  sustained  under  the  decisions  of  this  Commission  and  the 
courts.  In  Panther  Valley  Water  Co.  v.  Public  Service  Com- 
mission, 70  Pa.  Sup.  Ct  8,  the  superior  court  affirmed  an  order 
of  the  Commission  holding  that  the  rule  of  a  water  company, 
which  required  consumers  to  pay  the  cost  of  installing  and  main- 
taining the  service  pipe  irom  the  main  to  the  curb,  was  unreason- 
able and  could  not  stand.    The  court  said : 

"The  utility  company,  not  the  consumer,  has  the  right  to  open 
and  occupy  the  street.  Pipes  laid  in  the  cartway  should  be  the 
property  of  the  utility  that  there  might  be  no  question  as  to  the 
responsibility  in  case  of  lack  of  proper  care  and  attention  to  such 
service  line.  The  mains  are  usually  laid  on  one  side  of  the  cart- 
way, and  if  the  consumer  was  to  pay  for  the  service  line  from 
the  main  to  the  property  line  the  consumer  nearest  the  main 
would  have  a  decided  advantage  over  the  consumer  on  the  oppo- 
site side  of  the  street.^^ 

See  also  Pottsville  Water  Co.  v.  Commission — Pa.  Superior 
Court — No.  217  October  Term,  1921,  Opinion  by  Judge  Keller ; 
filed  December  15,  1921 ;  not  yet  reported.  Respondent  will  be 
directed  to  eliminate  this  rule  from  its  new  tariff. 

Rule  No.  13  provides  for  testing  meters  and  for  refunds  to 
consumers  in  the  cases  where  meters  are  found  to  be  incorrect. 
This  rule  differs  from  the  regulations  prescribed  by  the  Commis- 
sion in  its  Circular  No.  12 A,  which  contains  rules  and  regula- 
tions pertaining  to  water  companies.  Respondent  wiU  be  ordered 
to  revise  Rule  No.  13  so  as  to  conform  with  the  provisions  of 
Circular  No.  12A. 

An  order  will  be  issued  making  effective  the  findings  and 
recommendations  of  this  report. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  (Signed)  Wnu  D.  B.  Ainey,  Chairman. 
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WISCONSIN  RAIIiROAD  COMMISSION. 

BE  WISCONSIN-MINNESOTA  LIGHT  &  POWEB  COMPANY. 

[U-2698.] 

Return  —  Operating  expenses  —  Oas  —  Cost  of  ddetrihuUon, 

1.  More  than  10  per  cent  for  distribution  system  losses  should 
not  be  allowed  as  an  operating  expense  when  there  is  no  high  pressure 
gas  send-out  or  any  other  reason  making  necessary  a  larger  allowance. 

Betum  —  Operating  expenses  —  Replacement  cost. 

2.  The  cost  of  replacing  a  worn-out  scale  is  not  a  charge  to  oper- 
ating expense  of  a  gas  company. 

Betum  —  Operating  expenses  —  Painting  gas  holders, 

3.  A  charge  for  painting  a  large  gas  holder,  which  is  not  an 
annual  occurrence,  is  not  a  proper  item  of  operating  expense. 

Betum  — >  Operating  expenses  —  Meplacementm  —  litiivt&er  —  Oas 
company. 

4.  The  cost  of  lumber  used  in  replacing  the  boxing  on  a  gas 
main  on  a  bridge  and  the  cost  of  material  used  in  replacing  a  main 
are  improper  charges  to  operating  expenses. 

Betum  —  Operating  expenses  —  Commission  expenses  -^  Antortiaa^ 
tton. 

5.  The  cost  incurred  by  a  gas  company  in  connection  with  a  rate 
ease  before  a  Commission,  the  greater  part  of  which  consist  of  valua- 
tion cost,  should  be  amortized  over  a  period  of  ten  years  rather  than 
a  period  of  five  years  when  it  is  improbable  that  valuations  would  be 
made  every  five  years. 

Depreciation  —  Oas  —  Amount. 

6.  A  gas  company  was  allowed  for  annual  depreciation  2  per  cent 
of  the  value  of  the  depreciable  property. 

Betum  ^  Oas  —  Amount. 

7.  A  gas  company  was  allowed  for  annual  return  8  per  cent  of 
its  rate-making  value. 


Betum  —  Operating  expenses  —  Oas  —  Cost  of  production* 

Discussion  of  the  cost  of  coal  gas  production,  p.  133. 

Betum  —  Operating  expenses  —  Repairs  to  orotcn  of  gas  holder^ 

Discussion   of   the   cost  of   repairing   the  crown  of  a  small   gas 
holder  as  an  operating  expense,  p.  135. 

Betum  —  Oross  revenues  —  Oas  production  —  Residual  credits. 

Discussion  of  revenues  from  coke  and  tar  produced  in  the  manu- 
facture of  gas,  p.  136. 

[February  28,  1922.] 

Invbstigation  of  gas  rates ;  rates  reduced. 

By  the  Commission:   This  proceeding  was  instituted  by  the 
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issuance  of  a  notice  of  investigation  on  October  28,  1921  by  this 
Commission.    After  due  notice  hearings  were  held  as  follows : 

November  22,  1921  at  Eau  Claire. 

Appearances:  L.  W.  Harrington,  and  G.  C.  Linderman,  at- 
torneys for  the  company,  J.  B.  Fleming,  corporation  counsel 
and  S.  R.  Sebenthal,  taxpayer,  for  the  city  of  Eau  Claire. 

December  16,  1921  at  Madison. 

Appearances:  L.  W.  Harrington,  attorney,  for  the  company, 
J.  B.  Fleming,  corporation  counsel,  for  the  city  of  Eau  Claire. 

The  company  at  the  hearings  introduced  a  number  of  ex- 
hibits bearing  on  the  plant  value  and  past  operating  results  and 
an  estimate  of  future  operating  costs.  Subsequently  a  brief  on 
valuation  of  property  was  also  submitted. 

The  rates  at  present  in  effect  and  now  under  investigation  are 
as  follows:    [Schedule  omitted.] 

The  above  rates  were  authorized  on  September  3,  1920  and 
were  intended  to  provide  revenues  sufficient  to  allow  the  com- 
pany a  normal  return  on  a  property  value  of  $365,000  under 
the  then  existing  high  cost  of  labor  and  gas  making  materials. 
It  is  a  matter  of  common  knowledge  that  since  that  time  costs 
have  receded  to  a  marked  extent  and  it  is  with  this  in  mind  that 
the  Commission  has  brought  this  proceeding  to  determine  the 
propriety  of  the  rates  now  in  force. 

Property  and  Plant. 

The  appraisals  submitted  by  the  company  are  four  in  num- 
ber; Two  were  made  by  the  William  A.  Baehr  organization 
and  two  by  Charles  W.  Spooner,  consulting  engineer.  One  by 
each  author  is  priced  on  the  basis  of  prices  existing  on  Noveu- 
ber  1,  1921  and  the  other  on  seven-year  average  prices  for  the 
period  ending  October  31,  1921. 

A  comparison  of  these  appraisals  is  as  follows: 


November  1,  1921 
Price  Basis. 


depreciation. 


Baehr    .. 
I  Spooner 


$804,a33!         $712,032 
631,629  550,377 


7   Year  Average 
Price  Basis. 


Reproduction 
Value. 


$760,188 
600,339 


Reproduction 

value  less 
depreciation. 


$674,875 
521,492 


1  Spooner's  values  are  exclusive  of  allowances  for  working  capital,  stores 
and  supplies,  going  coucem  value,  and  cost  of  financing. 
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The  Commission's  rate-making  value  of  $355,000  which  was 
used  in  a  previous  case  was  determined  with  the  assistance  of 
an  appraisal  hy  its  engineering  staff.  At  the  time  this  value 
was  fixed  there  were  before  the  Commission  other  valuations  by 
the  company  on  price  bases  similar  to  the  ones  in  the  present 
case.  The  attitude  of  the  Commission  with  respect  to  these 
price  bases  has  been  given  in  many  previous  cases  and  it  would 
serve  no  purpose  to  discuss  it  again  here.  We  believe  that  by 
adding  to  the  value  previously  allowed,  the  net  additions  to 
property  since  our  former  valuation  the  result  will  serve  as  a 
proper  rate-making  value  in  this  case.  The  net  additions  total 
$35,225  and  our  value  as  of  October  31,  1921  is  therefore  $390,- 
225.  The  depreciable  value,  deducting  land  and  intangible  al- 
lowances, is  $361,479. 

^*  Operating  Expenses. 

Qas  Sales. 

During  the  year  ending  October  31,  1921  the  gas  sales  totaled 
66,802,800  cubic  feet.  The  company  in  computing  its  allow- 
ance for  future  operating  expenses  has  estimated  a  5  per  cent 
increase  in  sales.  At  this  time  we  are  reasonably  certain  that 
it  will  not  exceed  this  amount  and  are  using  the  same  increase. 
Our  estimate  of  future  annual  sales  is  therefore  70,142,940 
cubic  feet. 

Qas  Unaccounted  for. 

[1]  The  amount  of  gas  unaccounted  for  during  the  12  months 
ending  October  31,  1921  was  about  11.5  per  cent.  The  Com- 
mission has  recently  made  allowance  of  but  10  per  cent  for 
distribution  system  losses.  In  this  case  we  see  no  reason  for  de- 
parting from  this  standard.  There  is  no  high  pressure  gas  send- 
out  at  Eau  Claire  or  any  other  reason  so  far  as  we  know  which 
would  make  necessary  a  larger  allowance.  Using  the  usual  al- 
lowance of  10  per  cent  we  estimate  the  amount  of  gas  to  be  made 
at  77,936,600  cubic  feet 

Coal  Qas  Production. 

Coal  Carbonized. 
The  yield  of  gas  per  pound  of  coal  carbonized  during  the  year 
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ending  October  31,  1921  was  nearly  6  cubic  feet.  This  is  an 
unusually  high  yield  for  plants  of  this  type  and  we  question 
whether  some  of  the  high  monthly  yields  which  are  reported  are 
correct  We  know  of  no  other  plants  in  this  state  of  any  type 
which  have  obtained  as  high  as  6.67  cubic  feet  per  poimd  of  coal 
which  is  given  by  the  company  for  the  month  of  August,  1921. 
We  believe  that  good  practice  is  represented  by  an  average  yield 
of  6.9  cubic  feet  and  will  use  this  figure  as  a  measure  of  the 
amount  of  coal  necessary.  To  produce  the  required  amount  of 
gas  6,604.8  tons  will  be  used.  An  exhibit  furnished  by  the  com- 
pany gives  a  detail  of  the  coal  cost  showing  a  total  of  $9,515 
per  ton.  Excluding  the  war  tax  which  is  no  longer  applied  we 
have  used  a  cost  of  $9,455  per  ton.  The  estimated  cost  of  coal 
will,  therefore,  be  $63,448.38. 

B,ench  Fuel. 

The  average  use  of  bench  fuel  per  ton  of  coal  carbonized  for 
the  12  months  ending  October  31,  1921  was  346  pounds  which 
represents  satisfactory  economy.  Assuming  this  to  continue,  the 
amount  of  bench  fuel  for  the  coming  year  will  total  1,142.6  tons. 
In  determining  the  cost  of  bench  fuel  to  the  company  we  have 
used  a  unit  cost  of  $5.50  per  ton  which  figure  will  be  also  used 
as  a  credit  to  production  for  residual  coke.  The  total  cost  of 
bench  fuel  under  this  estimate  is  therefore  $9,712. 

Steam  Generation, 

The  fuel  used  in  the  generation  of  steam  for  the  past  year  is 
reported  as  411.6  tons  of  coal  and  365.7  tons  of  coke.  We  have 
assumed  that  the  increase  in  the  gas  made  will  require  a  propor- 
tionate increase  in  boiler  fuel  and  have  consequently  estimated 
that  the  fuel  requirements  will  be  425.2  tons  of  coal  and  378 
tons  of  coke.  The  cost  of  steam  coal  using  the  company's  cost 
exclusive  of  war  tax  is  $6.68  per  ton  which  would  bring  the  total 
cost  of  coal  for  steam  to  $2,840.34.  The  total  cost  of  coke  for 
steam  at  $8.60  per  ton  will  be  $3,213  thus  making  the  total  boil- 
er fuel  cost  $6,053.34. 

Expenses  for  other  items  than  boiler  fuel  have  been  estimated 
by  the  company  at  exactly  the  same  amounts  as  during  the  past 
period  and  total  $4,937.32  including  labor.  An  examination  of 
the  company's  books  has  been  made  to  determine  the  propriety 
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of  the  various  operating  charges  and  under  this  head  we  find 
that  $886.25  has  been  charged  for  water  for  steam.  This  is  ex- 
cessive due  evidently  to  an  adjustment  covering  a  longer  period 
than  one  year.  We  have  estimated  that  the  charge  should  not 
exceed  an  average  of  $50  per  month  or  $600  per  year.  Our  al- 
lowance for  other  steam  expenses  is,  therefore,  $4,651.07.  No 
adjustment  has  been  made  in  the  labor  expense  here  as  we  in- 
tend to  consider  labor  adjustments  in  one  item  as  the  company 
has  done.  The  total  steam  expense  under  our  estimate  is  $10,- 
704.41. 

Other  Production  Expenses. 

The  production  expenses  other  than  those  discussed  above  have 
also  been  estimated  by  the  company  at  exactly  the  same  amounts 
as  during  the  past  period.  They  total  $29,362.24.  We  find  that 
under  the  head  of  ^Maintenance  of  Benches"  there  is  a  total 
charge  of  $2,693.64  for  the  12  months  ending  October  31,  1921. 
This  amount  includes  a  charge  from  September,  1920  of  $314.45 
which  we  have  deducted  from  the  total  given  abova 

Under  the  head  of  ^Maintenance  of  Coal  Gas  Apparatus"  we 
find  a  charge  of  about  $640  representing  a  portion  of  the  cost  of 
repairs  to  the  crown  of  the  small  gas  holder.  We  are  not  certain 
that  a  repair  of  this  nature  is  entirely  an  operating  expense  for 
if  the  crown  were  worn  out  due  to  age  the  repairs  should  not  af- 
fect the  operating  accounts.  However,  assuming  that  the  crown 
was  injured  through  accident  we  still  do  not  feel  that  the  amount 
of  $640  is  proper  for  consideration  in  a  rate  case.  We  are  al- 
lowing $320  for  contingencies  of  this  nature. 

[2,  3]  There  are  also  other  charges  which  do  not  appear  to  be 
proper  to  consider  in  this  case.  One  amounts  to  $250  and  rep- 
resents the  cost  of  a  scale  to  replace  a  worn  out  one.  This  is 
clearly  not  an  operating  expense.  Another  charge  of  $831  is 
for  painting  the  large  gas  holder,  which  certainly  is  not  an  annu- 
al occurrence.  We  are  allowing  $415  for  this  last  item.  Our 
total  allowance  for  other  production  expenses  is  therefore  $28,- 
061.79. 

The  total  gross  coal  gas  production  expense  by  our  computa- 
tions will  be  as  follows; 
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Coal  carbonized  $02,448.38 

"Bench  fuel   9,712.00 

St'^am  expense    10,704.41 

Other  production  expense   28,061.79 

$110,926.58 

Residual  Credits. 
Coke, 

The  actual  coke  production  during  the  twelve  months  ending 
October  31,  1921  was  1,344  pounds  per  ton  of  coaJ  carbonized. 
This  represents  good  practice  and  should  be  obtained  by  the  com- 
pany in  the  future.  Using  this  figure,  the  estimated  annual  pro- 
duction of  coke  is  4,426.2  tons.  At  $8.50  per  ton  the  residual 
credit  is  $37,614.20. 

Tar. 

The  company  has  estimated  that  a  yield  of  12.5  gallons  of  tar 
will  be  obtained  per  ton  of  coal  carbonized.  This  is  a  satisfac- 
tory amount  and  it  will  also  be  used  by  us.  The  total  tar  ob- 
tained will  then  be  82,560  gallons  for  which  the  net  credit  at  3.50 
cents  per  gallon  will  be  $2,889.60. 

Proiii  on  Coke  Sales. 

It  will  be  noted  that  under  the  heading  of  coke  we  have  com- 
puted a  credit  of  $8.50  on  all  coke  produced.  Some  of  the  coke 
produced  is  used  by  the  company  as  bench  fuel  and  boiler  fuel. 
The  balance  is  sold  to  the  Chippewa  Falls  Gas  Utility  and  to 
local  dealers  at  a  price  higher  than  the  $8.50  credit  and  a  profit 
must,  therefore,  be  computed.  We  find  that  the  coke  available 
for  sale  in  this  way  is  2,904.6  tons.  The  company  in  its  esti- 
mate has  apparently  assumed  a  profit  of  $1  per  ton  on  local  sales 
and  $1.25  per  ton  on  sales  to  the  Chippewa  Falls  utility.  We 
cannot  expect  that  the  Eau  Claire  utility  would  sell  coke  to  Chip- 
pewa Falls  utility,  which  is  under  the  same  control,  at  less  than 
the  price  at  which  coke  could  be  disposed  of  locally  but  on  the 
other  hand  it  is  not  expected  that  a  greater  profit  would  be  fair. 
We  have,  therefore,  considered  that  all  coke  available  for  sale 
should  yield  $1  per  ton  profit.  The  total  profit  used  here  is, 
therefore,  $2,904.60. 

The  total  credits  from  residuals  as  above  computed  are  $43,- 
408.40.  Deducting  the  residual  credits  from  the  gross  produc- 
tion cost  we  have  as  a  net  estimated  production  cost  $67,518.18. 
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Other  Expenses. 

Distribtdion  Expenses. 

[4]  The  company  has  used  as  its  estimate  of  future  expense 
the  actual  expenses  for  the  twelve  months  ending  October  31, 
1921  or  $14,628.97.  The  examination  of  the  accounts  included 
under  this  head  discloses  two  items  which  will  bear  discussion. 
The  first  of  these  items  is  a  charge  of  about  $488  for  lumber 
used  in  replacing  the  boxing  on  the  main  on  the  Grand  avenue 
bridge.  This  charge  is  clearly  for  the  renewal  of  property  and 
has  no  apparent  justification  for  inclusion  in  operating  expen- 
ses. The  same  is  true  of  the  second  item  of  $185  for  material 
used  in  replacing  410  feet  of  4-inch  main  on  Broadway.  It  is 
not  possible  to  determine  the  amount  of  labor  which  was  neces- 
sary  in  replacing  this  property  but  this  is  not  necessaiy  as  the 
method  used  in  making  the  pay  roll  adjustment  has  eliminated 
all  but  normal  operating  labor  charges.  The  total  distribution 
expense  allowance  used  by  us  is  $13,955.97. 

Commercial  Expense. 

We  have  accepted  the  company's  estimate  of  $4,735.86  as  a 
reasonable  expense  under  this  head. 

General  Expense. 

[5]  The  general  expense  estimated  by  the  company  is  $11,- 
838.90  and  includes  a  charge  under  the  head  of  Railroad  Cora- 
mission  expense  of  $1,222.56.  This  Tepresents  a  portion  of  the 
expenses  of  valuations  and  other  items  which  were  incurred  by 
the  company  in  connection  with  rate  increase  cases  before  this 
Commission.  The  total  expense  incurred  in  this  way  was  $G,- 
113.20  which  is  considered  by  the  company  as  a  deferred  chargo 
to  be  amortized  over  a  period  of  five  years.  The  greater  part  of 
tiie  total  amount  is  the  cost  of  valuation.  We  do  not  believe  that 
it  is  at  all  probable  that  valuations  will  be  made  everj'  five  yoars 
as  is  indicated  by  the  company's  method  of  amortization.  We 
have,  therefore,  spread  the  cost  of  valuation  over  ten  years  with 
interest  at  6  per  cent  but  have  amortized  the  other  expenses  over 
the  same  period  as  used  by  the  company.  This  will  reduce  the 
annual  charge  $347  from  the  company's  estimate.  All  other 
items  under  general  expense  as  estimated  by  the  company  have 
been  accepted  and  our  estimate  is,  therefore,  $11,491. 
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Undistribtded  Expense  and  Taxes. 

The  items  under  these  heads  have  been  scrutinized  carefully 
and  we  are  accepting  the  company's  estimate  of  $15,991.45. 

Pay  Roll  Adjustment. 

There  has  been  some  reduction  in  the  rates  for  labor  and  in 
the  amount  of  labor  employed  which  is  not  entirely  reflected  in 
the  expenses  of  the  utility  for  the  twelve-month  period  ending 
October  31,  1921.  The  preceding  allowances  and  estimates 
have  all  been  made  with  the  assumption  that  no  change  in  labor 
costs  from  those  shown  during  this  period  would  occur.  It  is, 
therefor^,  necessary  to  determine  what  these  charges  are  and  to 
what  extent  they  will  reduce  the  operating  costs. 

The  company  has  presented  a  complete  analysis  of  pay  rolls 
for  the  period  and  has  from  this  analysis  computed  the  reduction 
in  cost  using  as  a  base  the  October,  1921  pay  roll.  This  pay  roll 
reflects  the  reduction  in  labor  rates  and  hours  of  labor  except  for 
distribution  labor  for  which  a  slight  adjustment  has  been  made. 
We  are  inclined  to  believe  that  the  distribution  system  labor  al- 
lowance which  the  company  has'  made  is  high  but  this  is  difficult 
of  determination  and  we  are,  therefore,  accepting  it.  The  total 
pay  roll  adjustment  which  acts  as  a  reduction  in  operating  ex- 
penses has  been  computed  as  $6,397.15  and  will  be  accepted  by 
us  in  this  case. 

The  operating  expenses  as  discussed  above  will  then  be  as  fol: 
lows : 

Production  expense   $67,518.18 

Distribution  expense   13,956.97 

Commercial  expense    4,735.85 

General  expense   11,491.00 

Undistributed  expense   15,991.45 

Total    $113,692.45 

Pay  roll  adjustment  (credit)    6,397.15 

Estimated  future  operating  expense $107,295.30 

[6,  7]  To  obtain  the  annual  costs  of  service,  allowances  for 
depreciation  and  return  on  the  property  must  be  added  to  the 
operating  expenses  as  already  determined.  The  usual  allowances 
used  by  this  Commission  are  2  per  cent  of  the  value  of  the  depre- 
ciable property  for  depreciation  and  8  per  cent  of  rate-making 
value  for  return.     Applying  these  percentages  to  the  values  de- 
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termined  earlier  in  this  decision  we  obtain  $7,229.58  for  depre- 
ciation and  $31,218  for  return.  Adding  these  amounts  to  the 
total  operating  expenses  we  estimate  the  future  cost  of  service  to 
be  $145,742.88. 

Reveniies. 

The  revenues  from  gas  sales  for  the  year  ending  October  31, 
1921,  were  approximately  $2.23  per  1,Q00  cubic  feet  of  gas  sold. 
If  we  assume  that  the  same  average  rate  will  be  obtained  under 
the  present  rates  during  the  ensuing  year  the  total  revenue  from 
gas  sales  will  be  $156,418.76.  The  revenues  other  than  from 
the  sale  of  gas  ^how  a  loss  of  $668.33  for  the  year.  This  loss  is 
due  to  the  decrease  in  the  value  of  the  appliances  on  hand  for 
Bala  We  estimate  that  under  normal  conditions  the  company 
will  receive  an  annual  net  revenue  of  about  $1,000  from  appli- 
ance sales  which  would*  make  the  total  revenues  of  the  utility 
about  $167,419.  This  is  considerably  above  the  costs  of  service 
as  estimated  by  us  and  a  rate  reduction  on  the  basis  of  costs  can, 
therefore,  be  made. 

It  has  come  to  our  attention  that  the  company  has  recently 
lost  a  number  of  customers  at  Eau  Claire  and  that  for  this  reason 
there  may  be  no  increase  of  6  per  cent  in  the  gas  sales  as  esti- 
mated by  both  the  company  and  the  Commission.  If  there  is  no 
increase  in  gas  sales,  the  reduction  in  rate  which  will  be  given 
could  probably  not  be  justified  from  the  standpoint  of  costs.  How- 
ever, the  loss  of  many  customers  might  be  taken  as  an  indication 
that  the  rates  were  too  high  and  a  reduction  might  be  warranted 
from  the  view  point  of  value  of  the  service. 
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Service  — *  Telephones  —  LoadHig  of  lines. 

1.  Hural  telephone  Unes  should  not  be  loaded  in  excess  of  twelve 
■nbscribers  on  each  line  excepting  where  necessity  requires  a  greater 
number  and  then  only  with  the  approval  of  the  Commission. 

P.UJ1.1922D. 


140  WISCONSIN  RAILROAD  COMMISSION. 

Service  —  Telephones  —  Ownership  of  stub  lines, 

2.  A  rural  telephone  aompany  should  maintain  stub  lines  except 
when  a  Bubscriber  is  so  far  removed  from  the  main  line  that  the  coat 
of  repairs  to  his  line  would  throw  an  unreasonable  burden  upon  the 
other  subscribers. 

Valuation  —  StocKholders*   sacrifice  —  Compensation   -»  Increased 
value. 

3.  Time  devoted  by  stockholders  to  the  organization  of  a  telephone 
company  without  cash  compensation  may  b^  considered  in  a  valuation 
proceeding  as  amply  repaid  when  reproduction  cost  is  approximately 
$62,000  from  an  original  investment  of  $5,200. 

Valuation  —  Contemplated  investment  —  Telephones. 

4.  A  telephone  company  which  had  been  ordered  to  make  improve- 
ments in  its  service  at  an  estimated  cost  in  the  neighborhood  of 
$10,000  was  allowed  to  earn  depreciaton  and  return  upon  a  rate  base 
including  that  amount,  it  being  provided  that  the  new  rate  should 
be  dependent  upon  the  improvement  of  service* 

Return '■^ Operating    expenses'^ Telephones^' Maintenance    of    stub 
lines. 

5.  In  fixing  rates,  consideration  must*  be  given  to  an  item  of  in- 
creased operating  expenses  of  a  telephone  company  incident  to  ad- 
ditional maintenance  in  connection  with  stub  lines  when  the  company 
is  ordered  to  maintain  such  lines  in  the  future. 

Bates  —  Telephones  —  Secret  call  service  —  Selective  and  code  ring* 
ing. 

6.  A  rate  for  secret  call  service  somewhat  in  excess  of  the  rate 
for  code  ringing  was  eliminated  from  a  proposed  telephone  rate  schedule, 
and  a  differential  of  $6  per  year  between  the  rates  for  code  ringing 
and  selective  ringing  was  held  to  be  justified  by  the  additional  cost 
of  giving  the  latter  service. 

Bates  —  Telephones  —  Toll  lines  -*  Free  messages.  ^ 

7.  A  rural  telephone  company  was  ordered  to  charge  for  all  mes- 
sages passing  over  a  toll  line  to  a  neighboring  exchange. 

JHscriminatiim  —  Bates  —  Telephones. 

8.  A  rural  telephone  company  should  not  permit  any  of  its  sub- 
aoribers  to  complete  calls  through  the  operators  of  a  second  exchange 
but  should  pass  all  calls  over  the  toll  line  at  a  message  rate  to  the  party 
originating  the  call. 

[March  9,  1922.] 

Application  for  authority  to  increase  telephone  rates;  im- 
provements in  service  ordered  and  increased  rates  made  depend- 
ent upon  the  completion  of  such  improvements. 

By  the  Commission:  The  application  of  the  Mt.  Vernon 
Telephone  Company  seeking  authority  to  increase  its  rates  for 
telephone  service  was  filed  with  the  Commission  May  9,  1921. 
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Hearings  were  held  May  23,  and  June  1,  1921,  at  Madison, 
Wisconsin,  at  which  times  the  following  appearances  were  en- 
tered: 

Torge  and  Stolen,  attorneys,  by  A.  T.  Torge;  H.  S.  Austin, 
president,  M.  K.  Peters,  secretary,  Frank  Moore,  manager, 
Charles  L.  Colby,  treasurer,  and  A,  G.  Miller,  director,  appeared 
for  and  in  behalf  of  the  Mt.  Vernon  Telephone  Company ;  Gil- 
bert, Ela  and  Heilman,  attorneys,  by  Frank  L.  Gilbert,  repre- 
senting a  subscribers'  committee,  appeared  in  opposition. 

The  present  lawful  rates  of  the  applicant  were  authorized  by 
order  of  the  Commission  under  date  of  April  30,  1920,  and  are 
as  follows: 

BusinesB  telephone ; $1.75  per  month 

Residence  telephone 1.25  per  month 

Rural  party  line  3.75  per  quarter 

Rural  party  line,  secret  call  4.50  per  quarter 

Rural  party  line,  selective  ringing   5.25  per  quarter 

Extension  sets  at  one-half  the  main  line  rental. 

Desk  sets  15  cents  additional  per  month  for  residence  and  rural  eubscribers. 

The  petitioner  alleges  that  these  rates  are  not  sufficient  to  meet 
operating  expenses  and  pay  a  reasonable  return  on  its  invest- 
ment. Permission  is,  therefore,  asked  to  place  the  following 
schedule  in  effect: 

Business  telephone 7 $2.00  per  month 

Residence   telephone   1.50  per  month 

Rural  party  line  telephone 4.50  per  quarter 

Rural  party  line  telephone,  secret  call   5.25  per  quarter 

Rural  party  line  telephone,  selective  ringing 6.00  per  quarter 

Extension  beUs  .25  per  month 

The  applicant  operates  substantially  a  rural  telephone  system. 
Exchanges  are  maintained  at  Mt.  Vernon,  Verona,  and  New 
Glarus  serving  approximately  875  subscribers.  The  applicant 
classified  these  subscribers  in  its  1920  annual  report  to  the  Com^ 
mission  as  follows: 
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TABLE  L 

(floBMification  of  Suhsorihera, 
Mi.  Vernon  Telephone  Company  Exchange. 


Mt.  Vernon. 

Verona. 

New  Glarus. 

Total. 

Local  business  ........ 

Local  residence  

4 
13 

24 

44 

66 
174 

84 
231 

Total  local 

Rural    4  party  lines  .. 
Rural    7  party  lines  . . 
Rural    8  party  lines  . . 
Rural    9  party  lines  . . 
Rural  10  party  lines  . . 
Rural  11  party  lines  . . 
Rural  12  party  lines  . . 
Rural  13  party  lines  . . 
Rural  14  party  lines  . . 
Rural  15  party  lines  . . 
Rural  16  party  lines  . . 
Rural  17  party  lines  . . 
Rural  18  party  lines  . . 
Rural  19  party  lines  . . 

17 

8 

9 

20 

44 

24 

28 
15 
16 
17 
18 

68 

4 
7 

9 
20 

36 
13 
28 
30 
16 
34 

230 

8 
18 

26 
42 
15 
32 

19 

315 
4 
7 
16 
36 
40 
44 
60 
39 
98 
60 
64 
51 
18 
19 

Total  rural 

199 

197 

160 

556 

Total  all 

216 

265 

390 

871 

[1]  Several  of  the  applicant's  lines  are  loaded  in  excess  of  the 
number  of  subscribers  per  line  recommended  in  our  Standards  of 
Service  for  Telephone  Companies.  Our  decision  of  April  30, 
1920,  commented  upon  the  excessive  loading  and  certain  require- 
ments pertaining  to  a  division  and  rearrangement  of  rural  cir- 
cuits were  set  out  at  that  time.  While  the  applicant  has  relieved 
the  conditions  to  a  considerable  extent  there  is  still  opportunity 
for  improvement.  The  territory  in  which  the  applicant  operates 
i3  a  rich  agricultural  section,  and  peopled  by  progressive  farmers. 
The  type  of  telephone  service  necessary  to  meet  the  needs  of  these 
farmers  is  such  that  we  do  not  believe  that  it  can  be  given  over 
lines  loaded  in  excess  of  twelve  parties  per  line.  We  have  made 
a  careful  study  of  the  service  needs  of  the  applicant's  subscrib- 
ers and  of  the  ability  of  the  company  to  meet  these  requirements 
and  we  can  see  no  reason  why  the  Mt  Vernon  Company  should 
not  fully  comply  with  our  standard  requirements.  If  the  grade 
of  service  rendered  by  the  applicant  were  satisfactory  in  all  other 
respects  consideration  might  be  given  to  a  slightly  heavier  load- 
ing in  particular  cases.  The  present  general  complaints,  how- 
ever, relate  largely  to  busy  lines. 
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Our  order  will  provide  for  a  standard  loading  of  twelve  par- 
ties per  line,  with  the  provision,  that  in  all  cases  where  service 
is  generally  satisfactory,  the  applicant  may  appeal  to  the  Com- 
mission for  a  service  authorization  to  grant  it  permission  to  load 
a  particular  line  in  'excess  of  the  standard  requirement. 

[2]  There  is  considerable  difference  of  opinion  between  the 
company  and  the  subscribers'  committee  relative  to  the  manner 
in  which  the  so-called  "stub  lines"  should  be  rebuilt  and  main- 
tained. The  transcript  in  this  case  shows  that  the  present  policy 
of  the  company  is  to  require  the  subscribers  to  build  and  main- 
tain the  side  lines  extending  to  subscribers'  premises  r^noved 
from  the  main  travelled  highways  with  the  exception  that  the 
company  wUl  furnish  20  rods  of  wire.  The  same  rule,  we  under- 
stand, also  applies  to  rebuilding.  The  subscribers  maintain  that 
adequate  and  efficient  service  can  only  be  given  when  the  com- 
pany alone  is  responsible  for  the  instrumentalities  necessary  to 
serve  them.  We  believe  that  the  subscribers  are  correct  in  their 
contentions  that  the  company  should  maintain  all  property  used 
and  useful  in  serving  them.  The  practice  advocated  by  the  com- 
pany cannot  be  too  severely  condemned  for  we  have  found,  in 
practically  all  cases  where  there  is  division  of  responsibility  in 
the  operation  and  maintenance  of  a  utility  property,  that  the  re- 
sult is  poor  service.  Not  only  is  the  service  impaired  but  dis- 
agreements also  arise  under  such  a  practice  which  result  in  much 
ill  will  in  communities.  This  is  especially  true  in  local  organi- 
zations operating  public  utilities,  where  the  officers  are  usually 
well  known. 

It  has  always  appeared  to  us  that  it  is  unreasonable  to  assume 
that  a  farmer  is  a  skilled  telephone  repairman  and  capable  of 
removing  and  correcting  line  and  instrument  troubles.  Even 
granting  that  the  farmer  has  the  proper  qualifications  for  this 
work,  it  appears  unreasonable  to  expect  that  he  will,  during  his 
busy  season,  defer  his  important  farm  work  and  give  time  to  the 
location  and  repair  of  telephone  trouble  on  his  "stub  line."  It 
would  be  much  more  economical  for  the  individual  to  engage  the 
telephone  company's  employees  to  perform  this  work  and  to  pay 
the  company  direct  for  these  services.  However,  since  the  re- 
pairs that  may  be  made  bring  not  only  an  improvement  in  serv- 
ice for  the  individual,  but  also  for  all  subscribers  on  his  line  and 
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to  every  subscriber  who  may  be  connected  to  his  line  for  the 
completion  of  a  message,  it  appears  that  the  cost  of  the  repairs 
should  not  be  borne  by  the  subscriber  alone  but  should  be  appor- 
tioned to  all  who  may  at  some  time  be  connected  to  that  line 
through  the  central  office.  The  costs  of  repairs  then  should  be 
carried  generally  rather  than  by  the  individual  as  any  subscrib- 
er on  the  exchange  may  benefit  by  the  correction  of  a  trouble. 
The  only  deviation  from  this  rule  would  be  when  a  subscriber 
was  80  far  removed  from  the  main  lines  that  the  costs  of  repairs 
to  his  line  would  throw  an  unreasonable  burden  upon  the  other 
subscribers.  We  do  not  believe,  however,  that  such  a  condition 
can  obtain  to  any  material  extent  on  the  applicant's  system. 

The  failure  of  the  policy  being  pursued  by  the  applicant  in 
this  case  must  be  apparent  to  all  familiar  with  the  operation  of 
rural  telephone  systems.  The  only  solution  we  can  offer  is  to 
have  the  company  assume  all  maintenance  in  connection  with 
the  stub  lines. 

We  have  given  careful  consideration  to  the  company's  position 
in  this  matter  and  realize  that  our  requirement,  that  the  company 
rebuild  and  maintain  the  stub  lines,  will  entail  considerable  ad- 
ditional expense  as  well  as  additional  investment.  Reasonable 
consideration  must  be  given  to  these  items  in  determining  ade- 
quate rates. 

If  the  financial  requirements  incident  to  the  maintenance  of 
all  lines  are  met  by  adequate  revenue  arising  from  the  applica- 
tion of  a  revised  rate  schedule,  the  company's  chief  objection  tx> 
this  policy  will  have  been  met  The  only  other  objection  offered 
by  the  company,  related  to  entering  upon  private  property  to 
make  the  necessary  repairs  to  wire  plant.  We  have  already  point- 
ed out  that  the  company  has  always  maintained  and  repaired 
the  subscribers  telephone  instruments,  and  we  fail  to  see  wherein 
the  additional  requirement  of  wire  plant  maintenance  will  neces- 
sitate the  intrusion  on  private  property  to  any  greater  extent,  than 
does  the  repair  and  maintenance  of  substations. 

An  appropriate  order  defining  the  limits  of  the  company's  re- 
sponsibilities  in  this  matter  will,  therefore,  be  entered. 

Property. 

An  estimate  of  the  reproduction  cost,  and  of  the  reproduction 
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cost  less  depreciation  has  been  made  by  our  engineering  depart- 
ment based  upon  an  inventory  submitted  by  the  applicant's  man- 
ager. The  summary  of  the  engineers'  detailed  estimates  ap- 
pears below.     [Table  omitted.] 

An  estimate  of  the  plant's  value  has  also  been  made  by  our 
engineering  department  based  upon  a  comparison  with  other  sim- 
ilar plants.  These  computations  result  in  an  estimated  cost  of 
reproduction  of  $59,619. 

The  balance  sheet  showing  financial  condition  of  the  company 
as  of  December  31,  1920,  is  reported  in  its  annual  report  to  the 
Commission  as  follows:    [Table  omitted.] 

If  we  were  to  substitute  for  the  value  of  the  plant  and  equip- 
ment as  set  forth  above,  the  estimated  reproduction  cost  appear- 
ing in  Table  II.,  the  surplus  of  the  company  would  be  increased 
from  $25,981.92  to  $34,162.67  and  the  depreciation  reserve  from 
$9,754.72  to  $26,549. 

We  are  of  the  opinion  that  the  discrepancy  between  the  report- 
ed book  value  and  the  reproduction  cost  as  estimated  by  our  engi- 
iieers  is  a  good  example  of  the  inaccuracies  of  the  applicant's  ac- 
counting procedure.  This  difference,  no  doubt,  arises  from  the 
practice  of  charging  in  many  cases,  at  least,  new  construction  to 
the  operating  account 

We  are  further  lead  to  believe  from  an  examination  of  the 
company's  records  that  they  have  not  been  properly  kepU  and  as 
a  result  they  have  little  use  in  a  determination  of  adequate  rates. 

It  will  be  observed  that  the  capital  stock  amounts  to  $5,200, 
and  represents  the  greater  part  of  the  cash  investment  made  by* 
the  company's  stockholders.  The  remaining  investment  in  plant 
has  been  taken  from  earnings  and  from  what  should  have  been 
set  up  as  a  depreciation  reserve. 

The  company  between  its  organization  in  1901  and  December, 
1920,  declared  dividends  amounting  to  $10,313.68.  As  offsetting 
this  there  were  two  assessments  of  $624  each  or  $1,248.  Deduct- 
ing this  we  have  as  the  net  cash  return  on  the  stock  invested  $9,- 
065.68  or  $453.28  per  year  for  the  twenty  years  of  operation. 
Assuming  that  the  total  52  shares  were  all  sold  in  1901  (some 
were  sold  later)  the  average  return  would  be  8.72  per  cent.  In 
addition  to  the  above  dividends  the  stockholders  enjoyed  about 
the  equivalent  of  one  and  one-half  year's  telephone  service  free 
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of  any  charge.  The  resultant  average  yearly  return  then  assum- 
ing all  stock  was  purchased  at  the  organization  is  9.62  per  c^it 
For  several  years  no  dividends  were  paid  so  that  interest  on  ac- 
cumulated dividends  would  reduce  the  actual  rate  below  this 
percentage. 

[3]  The  argument  advanced  by  the  attorney  for  the  petitioner 
that  the  stockholders  had  devoted  much  time  to  the  organization 
without  compensation  is  probably  true  as  far  as  any  cash  received 
for  their  labor  is  concerned ;  but  on  the  other  hand  when  we  con- 
sider that  they  now  have  a  built  up  property  whose  reproduction 
cost  is  approximately  $62,000  from  an  original  investment  of 
$5,200  we  feel  that  they  have  been  amply  repaid. 

It  appears  to  us  that  the  present  proceeding  in  addition  to  in- 
volving the  matter  of  adequate  rates,  also  includes  the  matter  of 
leasonable  service,  and  when  due  consideration  is  given  to  the 
company's  past  earnings  including  the  plant's  increased  value, 
we  believe  that  the  matter  of  service  is  paramount. 

We  are  of  the  opinion  that  a  considerable  investment  must  be 
put  into  the  applicant's  plant  before  it  will  be  in  a  condition  to 
render  service  that  will  measure  up  to  the  Commission's  stand- 
ards. Just  what  sum  should  be  so  expended  we  are  unable  to 
state,  but  our  judgment  is  that  the  balance  now  in  the  deprecia- 
tion reserve  as  shown  in  the  balance  sheet  could  easily  be  ex- 
panded in  the  construction  of  the  wire  plant.  Particular  atten- 
tion should  be  given  to  the  reconstruction  of  stub  lines. 

Operating  Expenses. 

The  statements  of  revenues  and  expenses  for  the  periods  1918, 
1919,  and  1920  as  furnished  by  the  company  in  its  annual  re- 
ports to  the  Commission  appear  in  Table  IV.     [Table  omitted.] 

[4]  If  the  rates  authorized  April  30,  1920,  are  applied  to  the 
iinmber  of  subscribers  taking  service  December  31,  1920,  the 
annual  exchange  revenues  would  total  $13,960.20.  The  1920 
gross  income  on  this  basis  would  have  been  $2,539.94  instead  of 
$1,483.84.  Adding  to  the  estimated  gross  income  of  $2,539.94 
the  depreciation  reserve  set  up  by  the  applicant  ($2,263.73)  we 
have  available  for  return  and  depreciation  $4,803.67.  Giving 
consideration  to  our  usual  allowances  for  return  and  depreciation 
on  small  properties  such  as  the  one  operated  by  the  petitioner 
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this  is  sufficient  for  an  investment  of  approximately  $34,300. 
Under  the  present  policy  and  conditions  of  operation  we  feel  that 
the  above  allowance  is  ample.  However,  with  the  improvements 
in  service  outlined  below  which  we  estimate  will  cost  in  the 
neighborhood  of  $10,000,  the  Commission  feels  it  should  grant 
such  rates  as  will  insure  an  adequate  return  and  depreciation 
upon  an  investment  of  $45,000. 

[5]  Consideration  must  also  be  given  to  the  item  of  increased 
operating  expenses  incident  to  the  additional  maintenance  in 
connection  with  stub  lines.  We  determine  from  the  additional 
mileage  added  to  the  wire  system  that  the  company's  operating 
expenses  will  be  increased  approximately  $500  by  adopting  this 
policy.  The  total  requirements  on  revenues  will  then  be  approx- 
imately as  follows: 

Return  and  depreciation   $6,300.00 

Operating  expenses    10,131.00 

Total  above  $16,431.00 

Taxes     621 .00 

Total  requirements    $16,952.00 

These  requirements  will  necessitate  the  following  average  rates : 

Business       84  telephones  at  $24.00  p^r  year $2,016  annual  revenues 

Residence    231  telephones  at    18.00  per  year  4,158  annual  revenues 

Rural         556  telephones  at    18.00  per  year 10,008  annual  revenues 


• 


Total  estimated  annual  revenues  necessary  . . .  $16,182 

The  applicant  has  applied  for  differentials  in  its  rural  rates  as 
follows : 

Code  ringing       —on  rural  party  lines  $18.00  per  year 

Secret  call  —on  rural  party  lines 21.00  per  year 

Selective   ringing— on  rural  parly  lines 24.00  per  year 

[6]  Our  understanding  of  the  secret  call  service  is  that  a  sub- 
scriber by  means  of  a  push  button  may  call  the  central  office  with- 
out ringing  any  of  the  telephone  bells  attached  to  his  line.  Our 
experience  with  this  mechanism  leads  us  to  the  question  whether 
it  has  the  additional  value  indicated  by  the  present  rate  schedule 
and  whether  the  added  cost  is  as  great  as  the  present  differential. 
If  the  subscriber  is  interested  in  secret  call  service,  some  meas- 
ure of  such  service  may  be  obtained  by  choosing  the  full  selective 
service.     We  believe  that  the  differential  in  the  rate  for  seleo- 
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tive  service  over  the  code  ringing  service  is  fully  justified  by  the 
additional  costs  of  giving  this  service. 

However,  before  any  increases  in  rates  over  those  now  being 
paid,  are  applied  the  applicant  must  comply  with  our  require- 
ments for  improved  service  as  set  forth  in  the  following  order. 

[7]  We  believe  that  the  matter  of  free  service  with  the  Farm- 
ers Union  Telephone  Company  should  also  be  disposed  of  in  the 
present  case.  The  two  companies,  the  Mt.  Vernon  Telephone 
Company  and  the  Farmers  Union  Telephone  Company,  have  re- 
cently completed  a  clear  toll  line  between  Verona  and  Middleton. 
The  latter  company  by  formal  filing  has  been  authorized  to  place 
a  charge  of  5  cents  on  all  messages  originating  on  its  system  and 
passing  over  the  toll  line  to  Verona.  The  Mt.  Vernon  Company 
has  been  passing  all  reverse  messages  free.  This  practice  ha» 
led  to  complaints  on  the  part  of  the  Farmers  Union  Company'* 
subscribers. 

In  order  to  remove  the  cause  of  these  complaints  and  to  im- 
prove the  service  of  both  companies  we  shall  order  that  the  charge 
of  5  cents  shall  apply  on  all  messages  sent  over  this  line  irrespec^ 
tive  of  the  point  of  origin. 

[8]  In  order  that  this  service  may  be  handled  without  discrim- 
ination, the  applicant's  operators  at  its  various  exchanges  shall 
not  permit  any  of  its  subscribers  to  complete  calls  through  the 
operators  of  a  second  exchange.  For  all  calls  going  beyond  the 
exchange  to  which  the  subscriber  is  connected,  the  subscriber  shall 
give  the  operator  at  his  exchange  the  name  or  number  and  the 
exchange  of  the  party  wanted.  The  operator  will  then  pass  this, 
call  to  the  exchange  necessary  to  complete  the  call.  In  other 
words  no  subscriber  should  be  permitted  to  communicate,  for  the 
purpose  of  completing  a  call,  with  any  operator  beyond  the  ex- 
change to  which  he  is  connected.  All  calls  thus  entering  the  Ve- 
rona exchange  for  Middleton  shall  be  passed  over  the  toll  line  at 
a  charge  of  5  cents  to  the  party  originating  the  call. 

It  is  therefore  ordered  that  the  applicant,  the  Mt  Vernon 
Telephone  Company  shall  within  one  year  from  date  of  this  or- 
der comply  with  the  following  service  requirements : 

1.  Reduce  the  number  of  subscribers  per  line  so  as  not  to  ex- 
ceed 12  per  line;  excepting  that  where  necessity  requires  a  great- 
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€r  number  may  be  served  per  line  providing  permission  is  duly 
obtained  from  the  Commission. 

2.  Take  over  the  rebuilding,  operation,  and  maintenance  of 
all  stub  lines.  In  the  present  or  future  building  or  rebuilding 
of  the  stub  lines  the  company  shall  furnish  all  necessary  materials 
and  labor  for  one-fourth  mile  (80  rods)  of  stub  line  for  each  sub- 
scriber'served  from  the  stub  line.  Beyond  this  initial  distance 
the  cost  of  building  or  rebuilding  must  be  borne  by  the  subscriber 
or  subscribers.  If  the  subscriber,  or  subscribers  will  construct 
this  portion  of  the  line  according  to  the  specifications  of  the  com- 
pany, the  company  will,  when  the  line  is  completed,  take  over  the 
line  and  thereafter  properly  maintain  it  If  the  subscriber  or 
subscribers  will  not  agree  to  build  or  rebuild  according  to  specifi- 
cations of  the  company  then  the  subscriber  or  subscribers  will 
be  held  responsible  for  the  proper  maintenance  of  the  portion  of 
the  line  so  constructed.  In  event  the  line  is  not  properly  main- 
tained tho^  subscriber  or  subscribers  may  be  disconnected  from 
the  system  and  service  refused  until  the  line  has  been  properly 
repaired.  The  company  shall  be  the  judge  as  to  what  constitutes 
proper  repairs. 

It  is  further  ordered  that  the  applicant  shall  notify  the  Com- 
mission as  soon  as  the  above  service  requirements  have  been  com- 
pleted. The  Commission  will  then  issue  a  supplementary  order 
authorizing  the  following  rates  if  service  requirements  have  been 
complied  with. 

Business   $2.25  gross $2.00  net  per  month 

Residence   1.75  gross 1.50  net  per  month 

Rural  code  ringing  $6.26  gross,  $4.60  net  per  <juarter. 

Rural  full  selective  ringing  $6.76  gross,  $6.00  net  per  quarter. 

The  difference  between  the  gross  rates  and  the  net  rates  shall 
constitute  a  discount  for  prompt  payments  and  shall  be  applied 
in  accordance  with  the  following  rules. 

Local  service :  All  bills  are  due  in  advance  and  shall  be  mailed 
on  or  before  the  first  day  of  each  month,  and  on  all  such  bills 
paid  on  or  before  the  15  th  of  the  current  month  the  net  rate 
will  apply.    Beyond  that  date  the  gross  rate  shall  be  applied. 

Bural  service:  All  bills  are  due  in  advance  and  shall  be  mailed 
on  or  before  the  first  day  of  each  quarter.  On  all  bills  paid 
during  the  first  month  of  the  quarter  a  discount  of  75  cents 
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will  be  given,  during  the  second  month  the  discount  will  be  50 
cents,  and  during  the  third  month  26  cents.  Bills  not  paid  by 
the  end  of  the  quarter  render  the  subscribers  liable  to  such  dis- 
connect rule  as  may  be  filed  with  and  approved  by  the  Commis- 
sion. 

Increased  rates  as  here  outlined  shall  not  be  made  effective 
until  supplementary  order  has  been  issued  by  the  Commission. 

It  is  further  ordered  that  the  applicant  shall  commencing 
with  the  date  of  this  order  make  a  charge  of  5  cents  on  all  mes- 
sages transmitted  by  it  over  the  clear  toll  line  between  Verona 
and  Middleton.  All  calls  between  exchanges  shall  be  completed 
in  the  manner  outlined  in  the  body  of  this  decision. 

Dated  at  Madison,  Wisconsin,  this  9th  day  of  March,  1922. 

Railroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Lewis  E.  Gettle,  Commissioners. 

• 
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I.  Jtirisdiction  and  powers  of  Commissions. 

In  Municipal  League  v.  Southern  Pacific  Co.  Decision  No.  9838, 
Case  Nos.  970,  et  al.  Application  No.  3346,  Dec.  6,  1921,  the  Cali- 
fornia Commission,  after  rehearing  a  case  involving  the  construction 
of  a  union  depot  in  the  city  of  Los  Angeles,  said :  'Without  going 
into  an  extended  discussion  of  the  questions  involved,  we  may  say 
that  we  are  satisfied  that  the  order  requiring  the  construction  of  a 
union  depot  does  not  amount  to  a  taking  of  private  property  for 
public  use  without  just  compensation,  nor  does  it  take  property 
without  due  process  of  law,  or  deny  defendants  equal  protection  of 
the  law.  We  are  also  satisfied  that  the  Commission  has  full  juris- 
diction of  the  subject  matter  of  the  order  and  that  its  authority  to 
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make  the  order  has  not  been  taken  away  or  impaired  by  Federal 
statutes/* 

In  Ee  Krekel,  D-1670,  March  17,  1922,  the  Michigan  Commis- 
don  held  that  it  had  no  jurisdiction  to  order  a  railroad  to  install 
a  spur  track  to  serve  a  firm  conducting  a  fuel  and  builders*  supplies 
business,  when  such  spur  track  must  necessarily  cross  a  public  street, 
thus  involving  the  rights  of  a  city. 

In  Ee  Lehigh  Valley  R  Co.  April  15,  1922,  the  New  Jersey 
Board  of  Public  Utility  Commissioners,  in  approving  the  construc- 
tion of  tracks  in  a  city  street,  said :  **This  Board  is  of  opinion  that 
the  passage  of  an  ordinance  is  not  a  necessary  condition  precedent 
to  its  action  upon  applications  of  this  kind.  The  authority  is  con- 
ferred upon  it  by  statute  to  grant  its  approval  when  in  its  judg- 
ment conditions  justify  it.  While  in  most  cases  it  is  the  practice 
for  a  railway  company  to  obtain  an  ordinance  from  the  municipality 
before  applying  to  the  Board,  the  application  can  very  well  be  made 
to  the  Board  in  the  first  instance  and  the  Board  could  give  its 
approval  before  any  action  of  the  municipality.'* 

II,  Duty  to  serve. 

In  Be  Oconto  Teleph.  Co.  Application  No.  4548,  April  26,  1922, 
the  Nebraska  Commission  made  the  effective  date  of  a  new  tele- 
phone rate  schedule  entirely  dependent  upon  the  installation  by 
the  company  of  a  new  switchboard,  the  Commission  stating:  "The 
first  duty  of  a  public  utility  is  to  render  a  proper  standard  of 
service.  Service  is  the  product  which  the  public  purchase  and 
increased  rates  will  be  authorized  at  such  a  time  as  the  company 
places  itself  in  a  position  to  supply  this  service.'* 

In  Citizens  of  Lovelock  v.  Western  U.  Teleg.  Co.  Case  C-813, 
April  12,  1922,  the  Nevada  Commission,  in  authorizing  the  Western 
Union  Telegraph  Company  to  move  its  office  from  its  present  loca- 
tion to  a  railroad  depot,  said:  "It  should  be  understood,  however, 
that  adequacy  of  earnings  and  economy  in  expenses,  while  an  im- 
portant element  for  consideration  in  cases  such  as  the  one  here  in 
issue,  will  not  be  taken  as  conclusive  where  the  public  necessity  and 
convenience  justifies  the  maintenance  and  operation  of  a  telegraph 
oflSce  separate  and  apart  from  a  railroad  office.*' 

///.  Extensions. 

In  Re  Tarkio  Electric  &  Water  Co.  C  se  Nos.  2690,  3217,  May 
27,  1922,  the  Missouri  Commission  modified  a  rule  authorized  in 
a  former  proceeding  by  striking  out  a  provision  requiring  the  con- 
sumer to  pay  for  curb  cocks,  meter  box,  and  labor,  together  with  a 
service  box;  but  the  company  was  allowed  -an  additional  increase  in 

rates  to  take  care  of  this  extra  expense. 
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In  Re  Great  Northern  R.  Co.  Docket  No.  806,  Report  and  Order 
No.  1339,  May  4,  1922,  the  Montana  Board  of  Railroad  Commis- 
sioners, in  granting  an  application  for  an  order  requiring  a  railroad 
to  construct  an  industrial  spur  trac)c,  said:  "The  track  or  spur 
comes  into  existence  as  a  public  utility  that  the  corporation  may 
better  discharge  its  public  obligation.  This  being  true,  we  do  not 
find  the  situation  lacking  in  those  essential  ingredients  which  have 
been  held  to  justify  compulsory  expenditure  of  the  carrier's  money. 
(Missouri  Pac.  R.  v.  Nebraska,  164  U.  S.  403,  417;  Hairston  v. 
Danville,  &  W.  R.  Co.  208  TJ.  S.  598,  28  Sup.  Ct.  Rep.  331,  52 
L.  ed.  637;  Missouri  Pac.  R.  Co.  v.  Nebraska,  217  XJ.  S.  196,  30 
Sup.  Ct.  Rep.  461,  54  L.  ed.  727;  Union  Lime  Co.  v.  Chicago  & 
N.  W.  R.  Co.  233  XJ.  S.  211,  34  Sup.  Ct.  Rep.  622,  58  L.  ed.  924; 
Chicago  &  N.  W.  R.  Co.  v.  Ochs,  249  U.  S.  416,  63  L.  ed.  679, 
39  Sup.  Ct.  Rep.  343,  P.ir.R.1919D,  498.)  The  carrier  in  the 
performance  of  its  duty  to  accommodate  shippers  at  stations  must 
make  outlays,  like  other  business  corporations,  not  the  subject  of 
quick  remuneration.  If  the  proposed  facility  were  to  be  located 
at  an  isolated  spot  to  cut  expenses  of  a  few  farmers,  its  construction 
might  well  be  denied  for  the  carrier  is  not  to  be  compelled  to  relieve 
the  business  exigencies  of  private  persons. 

In  North  Hempstead  v.  Public  Service  Corp.  (1922)  192  N.  Y. 
Supp.  518,  the  supreme  court,  appellate  division,  second  depart- 
ment, held  that  the  Public  Service  Commission  Law  giving  the 
Commission  general  supervision  over  extensions  of  public  utility 
service  did  not  give  the  Commission  the  entire  control  of  public 
utilities  nor  the  exclusive  power  to  require  extensions,  and  that 
such  law  did  not  prevent  the  recovery  of  damages  for  failure  to 
extend  service  as  required  by  a  franchise. 

In  Re  Interborough  Rapid  Transit  Co.  Case  No.  2627,  May  2, 
1922,  Commissioner  O'Ryan,  of  the  New  York  Transit  Commis- 
sion, in  a  concurring  opinion  approved  by  the  Commission,  said: 
"It  is  settled  law  that  a  regulatory  Commission,  in  the  exercise  of 
its  regulatory  powers  over  public  service  corporations,  may  not 
lawfully  impose  requirements  the  cost  of  which  would  amount  to 
confiscation  of  the  company's  property.  After  careful  consideration 
of  all  the  evidence  offered  in  this  proceeding,  it  became  apparent 
that  vrith  the  reduction  in  operating  costs  that  has  taken  place 
during  recent  months,  and  with  similar  increase  in  revenues,  there 
exists  a  very  substantial  sum  which  the  company  may  annually  be 
required  to  expend  for  increased  service,  without  violating  the 
limitation  of  law  referred  to."  Subway  service  was  held  to  be  in- 
adequate and  additional  train  service  was  ordered. 

IV.  Abandonment, 

In  Alameda  v.  Southern  P.  Co.  Decision  No.  9444,  Case  No.  1637, 
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Aug.  31,  1921,  the  California  Commission  allowed  a  railway  com- 
pany to  discontinue  ferry  service  and  connecting  electric  trains, 
upon  a  showing  that  revenues  did  not  meet  the  cost  of  operation. 

In  Berkeley  v.  Southern  Pacific  Co.  Decision  No.  9445,  Case  No. 
1639,  August  31,  1921,  the  California  Commission,  in  allowing  the 
curtailment  of  ferry  service  and  connecting  interurban  trains,  said : 
"Service  that  is  not  patronized  to  a  point  which  will  approximately 
meet  its  direct  cost  should  be  eliminated  providing  there  are  not 
special  reasons  that  render  the  retention  vital  and  essential  to  the 
public  interest.'* 

In  Be  Bond  &  Jones  Water  Co.  Decision  No.  9993,  Application 
No.  7210,  Jan.  17^  1922,  the  California  Commission  authorized 
a  water  utility  to  abandon  service,  upon  a  showing  that  it  would  be 
necessary  to  replace  approximately  one  mile  of  distribution  main 
and  that  the  revenue  which  would  be  derived  from  the  consumers 
remaining  after  the  majority  of  consumers  had  changed  to  a  mu- 
nicipal system  would  not  justify  the  necessary  expenditure,  the 
municipal  system  now  being  available  to  all  consumers. 

In  Ee  Chicago,  B.  &  Q.  E.  Co.  Application  No.  172,  Decision 
No.  540,  May  17,  1922,  the  Colorado  Commission  said:  "It  ap- 
pears to  the  Commission  that  General  Order  No.  34,  which  requires 
the  giving  of  notice  by  railroad  carriers  of  the  discontinuance  of 
an  agency,  and  other  things,  is  only  meant  to  apply  to  an  original 
or  initial  proceeding  and  that  if  the  same  subject  matter  is  to  be 
dealt  with  again,  it  should  be  entitled  in  and  made  a  part  of  the 
original  proceeding.'' 

In  Ee  DeKalb  County  Teleph.  Co.  No.  11592,  April  19,  1922, 
the  Illinois  Commission  refused  to  permit  the  abandonment  of  a 
telephone  exchange,  with  the  consequent  increase  in  annual  cost  of 
service  to  individual  line  subscribers,  when  it  was  shown  among 
other  facts  that  the  subscribers  were  satisfied  with  the  present 
service  and  did  not  desire  the  abandonment  of  the  exchange  but 
implied  their  willingness  to  pay  a  rate  that  would  enable  the  com- 
pany to  continue  operation.  - 

Where  a  branch  line  of  railroad  11  miles  long  had  been  con- 
structed through  a  forest,  and  operated  principally  as  a  logging 
road,  and',  after  all  the  timber  adjacent  thereto  had  been  cut  and 
removed  except  such  as  was  suitable  only  for  ties  and  staves,  such 
road  had  been  abandoned  and  one-third  of  the  track  taken  up,  and 
the  balance  of  the  road  was  in  such  condition  that  it  could  not  be 
operated  as  a  common  carrier  without  being  entirely  rebuilt,  and 
where  the  territory  to  be  served  by  such  road  was  already  afforded 
ample  railroad  facilities  by  two  main  lines  of  road,  and  there  was 
no  prospective  traffic  which  would  make  it  possible  to  operate  it 

except  at  a  heavy  loss,  and  the  population  to  be  served  by  such 
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branch  road  was  very  small,  and  no  investments  have  been  made, 
and  no  development  has  resulted,  on  account  of  the  existence  of  such 
road,  and  it  was  clear  from  the  evidence  that  there  was  no  public 
need  to  be  served  by  the  road  and  no  reasonable  expectation  of 
present  or  future  traffic  which  would  justify  the  expenditure  required 
for  its  construction,  equipment,  and  operation,  mandamus  to  com- 
pel the  reconstruction  and  operation  of  such  branch  road  was  prop- 
erly denied.  State  ex  rel.  Collins  v.  Leland  S.  W.  R.  Co.  (1922) 
—  Miss.  — ,  91  So.  7. 

In  Re  Schwickrath,  Case  No.  3248,  May  29,  1922,  the  Missouri 
Conmiission  authorized  the  discontinuance  of  electric  service  which 
was  being  operated  at  a  loss,  but  provided  that  such  discontinuance 
should  not  be  effected  until  after  the  ice  season,  it  appearing  that 
the  electric  plant  when  operated  in  conjunction  with  an  ice  business 
would  yield  operating  expenses  plus  a  reasonable  return  upon  the 
value  of  the  property  dedicated  to  the  public  service. 

In  Eureka  Coimty  Chamber  of  Commerce  v.  Eureka  Nevada  R. 
Co.  C-781,  March  26,  1922,  the  Nevada  Commission  stated  that  the 
action  of  a  railroad  in  discontinuing  without  notice  and  neglecting 
to  re-establish  service,  on  accoimt  of  a  washout,  was  in  violation  of 
the  Public  Service  Commission  Act  and  in  violation  of  the  com- 
pany's charter  obligation  to  the  public. 

In  Re  Oregon  Short  Line  R.  Co.  F-1030,  P.  S.  C.  Or.  Order  No. 
817,  March  28,  1922,  the  Oregon  Conmiission  held  that  a  railroad 
should  not  be  allowed  to  discontinue  certain  branch  line  service  of 
long  establishment  on  the  claim  that,  taken  independently,  this 
service  might  not  contribute  a  given  percentage  of  net  return. 

In  Re  Lehigh  Valley  R.  Co.  Application  Docket  No.  4654-1921, 
March  14,  1922,  the  Pennsylvania  Commission,  in  refusing  permis- 
sion to  discontinue  ^  railroad  agency  station  and  establish  in  lieu 
thereof  a  prepaid  or  nonagency  station,  stated  that  return  is  not  the 
only  element  to  be  considered  in  connection  with  the  rendition  of 
public  service  but  that  convenience  to  patrons  is  equally  potent  in 
furnishing  a  reason  requiring  service.  The  Commission  continued : 
"Applicant  must  expect  and  is  required,  in  the  rendition  of  its 
service  throughout  its  large  system,  to  serve  communities  which  pay 
a  return  of  varying  amounts,  depending  upon  the  conditions  under 
which  service  is  rendered,  and  it  cannot  choose  the  more  profitable 
and  leave  the  meager  to  contend  with  greater  inconvenience  unless 
warranted  by  local  conditions. 

F.  Service  hy  particular  uUliHes. 

a.  Electricity, 
In  Schoharie  v.  Middleburgh  &  S.  Electric  Light,  Heat  ft  P. 
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Co.  Case  No.  8141,  March  9,  1922,  Commissioner  Blakeslee  of  the 
New  York  Public  Service  Commission,  in  discussing  poor  service 
rendered  by  an  electric  utility,  said :  'The  company,  as  of  December 
31, 1920,  reported  69  flat  rate  consumers,  and  19  metered  consumers 
in  the  village  of  Schoharie.  It  is  believed  that  these  flat  rate  con- 
sumers tend,  to  some  extent,  to  cause  the  existing  poor  service,  as 
flat  rates  for  electric  service  are  inequitable,  discriminatory,  and  lead 
to  wasteful  utilization  of  the  service/* 

In  Wittenberg  v.  Wittenberg  Light  &  P.  Co.  U-2628,  XJ-2642, 
May  1,  1922,  the  Wisconsin  Commission,  in  dismissing  an  applica- 
tion by  a  village  for  twenty-four  hour  electric  service  on  the  ground 
that  the  evidence  did  not  show  the  necessity  therefor,  said :  "While 
the  Commission  is  ordinarily  inclined  to  favor  24  hour  service,  such 
service  can  only  be  established  when  there  is  shown  to  be  a  demand 
therefor.  From  the  record  in  this  case  it  appears  that  there  has 
been  no  concerted  action  on  the  part  of  either  the  village  board  or 
group  of  customers  to  canvass  the  situation  and  determine  the 
amount  of  motor  load  that  would  be  contracted  for/' 

h.  Oas. 

In  Re  Muskegon  Heights  Gas  Co.  D-1473,  March  30,  1922, 
the  Michigan  Commission  provided  that  gas  should  never  contain 
more  than  a  trace  of  hydrogen  sulphide  as  determined  by  the  standard 
method  of  the  United  States  Bureau  of  Standards  as  given  in  its 
circular  48,  page  127. 

The  Michigan  Commission  ordered  that  the  pressure  of  gas  at 
the  outlet  of  each  consumer's  meter  should  never  fall  below  2  inches 
water  colunm  and  never  go  above  10  inches  water  colunm.    Ibid. 

The  same  Commission  provided  a  standard  heating  value  as  fol- 
lows: *The  monthly  average  heating  value  of  all  gas  sold  shall  be, 
when  tested  at  any  point  within  one  mile  of  the  center  of  distribution, 
630  British  Thermal  Units  per  cubic  foot.  The  gas  shall  never  vary 
more  than  5  percentum  below  or  above  said  average.  In  computing 
the  monthly  average  tests,  they  shall  be  made  net  fewer  in  number 
than  two  each  week  day,  no  two  consecutive  tests  being  made  less 
than  two  hours  apart,  and  the  monthly  average  shall  be  the  average 
of  such  daily  averages;  provided  that  not  less  than  twenty  daily 
averages  shall  be  used  in  computing  the  monthly  average/'    Ibid. 

o.  Railroads, 

In  Re  Oregon-Washington  E.  &  Nav.  Co.  Case  F-462,  Order  No. 
841,  May  4,  1922,  the  Idaho  Conmiission,  in  authorizing  a  rear- 
rangement of  passenger  trains  and  boat  service,  said :  ^^It  is  the  duty 
of  a  common  carrier  to  furnish  such  service  as  will  produce  the 
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greatest  comfort  and  convenience  to  the  greatest  number  of  the 
traveling  public/* 

In  Re  Missouri  P.  B.  Co.  Case  No.  2888,  May  11,  1921,  the 
Missouri  Commission  in  passing  upon  the  reasonableness  and  ade- 
quacy of  railroad  service  over  a  given  branch  line  held  that  the 
character  of  the  line  must  be  considered  independently  and  the  de- 
cision must  rest  upon  the  merits. 

In  Re  St.  Louis  S.  W.  R.  Co.  Case  No.  3238,  May  12.  1922,  the 
Missouri  Commission  said:  **A  railroad  company  should  not  be 
compelled  to  maintain  separate  forces  at  three  different  points  where 
the  total  maximum  distance  between  the  two  outl3ring  stations  is 
less  than  two  miles.** 

In  Re  Great  Northern  R.  Co.  Docket  No.  806,  Report  and  Order 
No.  1339,  May  4,  1922,  the  Montana  Board  of  Railroad  Commis- 
sioners, in  granting  a  petition  for  an  order  requiring  a  railroad  to 
construct  an  industrial  spur  track,  said :  "But  business  is  not  alone 
to  be  considered.  Safety  of  operation  is  of  great  importance.  The 
use  of  the  passing  track  for  loading  freight  not  only  violates  standard 
operating  practice  but  is  positively  dangerous.  Passing  tracks  are 
constructed  to  insure  safe  and  expeditious  main  line  operation.  Save 
when  in  use  to  admit  a  given  train  to  clear  the  main  line  for  a  train 
with  superior  rights  on  that  line,  a  passing  track  should  be  kept  as 
clear  as  the  main  line.  When  it  is  blocked  by  freight  loading  or  a 
bad  order  car  set  out  thereon,  its  utility  is  destroyed.  A  loading 
track,  spur  or  otherwise,  running  off  the  passing  track  will  enable 
loading  to  be  effected  without  blocking  the  passing  track,  and 
affords  space  for  setting  out  bad  order  cars.  Indeed,  trackage  at 
stations  nearly  always  includes  a  house,  team,  or  loading  track  or 
spur  either  off  the  main  line  or  off  the  passing  track.  Such  tracks 
are  the  most  common  incidents  of  station  trackage,  a  fact  that  at  once 
proves  their  necessity  and  utility.** 

In  Chamber  of  Commerce  of  Glens  Falls  v.  Delaware  &  H.  Co. 
Case  No.  337,  March  17,  1922,  the  New  York  Public  Service  Com- 
mission in  reaflBrming  an  order  requiring  a  railroad  to  operate  a 
late  afternoon  train  said :  'The  fact  that  the  railroad  company  and 
the  commimity  for  twenty  j€slts  have  grown  together  in  the  use  of 
this  late  afternoon  train  service  is  of  course  not  conclusive  to  justify 
this  complaint,  but  the  fact  is  entitled  to  very  great  weight  in  think- 
ing out  the  question  as  to  what  has  been  and  what  is  now  adequate 
service  which  the  company  should  be  called  upon  to  furnish  to  these 
communities.** 

In  Re  Atlantic  Coast  Line  R.  6o.  April  11,  1922,  the  North 
Carolina  Commission  ordered  the  construction  of  a  union  passenger 
fetation,  although  before  the  contracts  were  let  for  construction, 
conditions  had  developed  which  had  the  effect  of  suspending  capital 
expenditures  for  depot  construction  on  practically  all  railroads  in 
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the  United  States.  The  Commission  said :  'These  conditions  have 
been  fully  understood  by  the  public,  which  has  with  great  patience 
accepted  inadequate  accommodations,  in  many  cases,  until  con- 
ditions of  normal  prosperity  for  the  carriers  should  return,  when 
capital  expenditures  for  such  facilities  could  reasonably  be  required. 
The  time  has  not  yet  come  when  the  carriers  can  reasonably  be  ex- 
pected to  enter  upon  a  general  policy  of  large  expenditures  for  depot 
construction.  But  in  the  cases  we  are  now  considering,  where  the 
inadequacy  of  facilities  was  pronounced  and  dej&nitely  ascertained 
after  full  hearing  and  investigation  five  years  ago,  we  are  convinced 
that  there  should  be  no  further  suspension  of  orders  made  at  that 
time  looking  to  the  provision  of  adequate  passenger  station  facilities." 
Exceptions  overruled  April  22,  1922. 

In  Re  Chicago,  M.  &  St.  P.  R.  Co.  Case  1-153,  Dec.  14,  1921, 
the  North  Dakota  Commission,  in  directing  two  railroads  to  construct 
a  connecting  track  at  their  joint  expense,  said :  "We  do  not  believe 
that  the  statute  would  warrant  us  to  lay  down  a  general  rule  as  to 
when  the  Conunission  should  require  a  railroad  company  to  install 
a  connecting  track.  Obviously  each  case  must  rest  upon  its  own 
p^uliar  facts.  If  public  necessity  demands  that  physical  connection 
should  be  made  between  two  railroads,  we  are  of  the  opinion  that 
an  order  should  be  issued  requiring  the  installation  of  a  connecting 
track.'' 

In  Re  Oregon-Washington  R.  &  Nav.  Co.,  F-1015,  P.  S.  C.  Or. 
Order  No.  812,  March  4,  1922,  the  Oregon  Commission,  after  in- 
vestigating the  conditions,  rules,  and  practices  under  which  a  rail- 
road operated  its  trains  through  a  tunnel,  such  investigation  having 
been  brought  about  by  an  accident  resulting  in  the  death  of  a  con- 
ductor and  the  partial  suffocation  of  other  members  of  the  train 
crew,  provided  "that  the  staff  block,  the  limits  of  which  include  the 
track  through  the  tunnel,  should  be  extended  so  that  the  trains 
entering  or  emerging  from  the  tunnel  will  be  insured  a  clear  track, 
on  either  end,  of  not  less  than  two  thousand  feet.  That  elbow 
device  (deflector)  be  placed  on  all  engines  or '^rating  regularly 
through  the  tunnel.  That  respirators  be  furnished  all  enginemen 
operating  through  the  tunnel.  That  no  train  order  shall  be  issued 
at  either  of  the  staff  houses,  except  in  emergencies.'' 

In  Re  New  York,  N.  H.  &  H.  R.  Co.  No.  658,  April  19,  1922, 
the  Rhode  Island  Commission  authorized  a  railroad"  to  rearrange, 
where  necessary,  the  hours  of  duty  specified  for  crossing  men  and 
the  hours  of  operation  of  gates  so  as  to  provide,  during  a  period  of 
daylight  saving,  the  same  protection  as  afforded  with  train  schedules 
before  such  period.  , 

In  Wessington  Commercial  Club  v.  Chicago  &  N.  W.  R.  Co.  Order 
r-822,  March  11,  1922,  the  South  Dakota  Board  of  Railroad  Com- 
missioners ordered  a  railroad  to  install  electric  lighting  fixtures  at 
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a  station,  this  improvement  being  dependent  upon  the  inauguration 
of  all  night  electric  service  by  the  locfi  company. 

In  Summit  Park  v.  Great  Northern  R.  Co.  No.  6319,  March  7^ 
1922,  the  Washington  Department  of  Public  Works  refused  to  order 
a  railroad  to  relocate  a  station  at  a  point  which  would  be  more 
convenient  to  a  sparsely  settled  farming  community  when  it  ap- 
peared that,  on  account  of  changes  in  grade,  such  relocation  would 
cost  approximately  $9,800,  the  Commission  stating:  "The  trans- 
portation business  in  this  state  as  in  other  states  in  the  Union  is 
undergoing  one  of  the  most  radical  changes  in  the  history  of  the 
railroads.  The  motor  propelled  vehicles  carrying  both  passengers 
and  freight  have  cut  into  the  earnings  of  the  railroad  companies, 
especially  on  short  hauls,  to  such  an  extent  that  there  seems  to  be 
very  little  hope  on  the  part  of  the  railroad  companies  that  they  will 
be  able  to  retain  their  short  haul  business  and  the  Department  is 
very  reluctant  to  enter  an  order  that  would  entail  any  great  ex- 
penditure of  money  for  facilities  that  would  be  useful  only  in  caring 
for  local  business  only  and  for  which  reasons  this  department  is  of 
the  opinion  that  the  prayer  of  complainants  should  be  denied.*' 

In  Wisconsin  Potato  Farms  Co.  v.  Green  Bay  &  W.  R.  Co.  R-2802, 
Dec.  13,  1921,  the  Wisconsin  Commission  held  that  §  1797-llm  of 
the  statutes  shoidd  not  be  construed  to  include  a  farm  as  an  "other 
industry  or  enterprise,'*  which  a  railroad  could  be  forced  to  serve 
by  a  spur  track. 

d.  Telegraphs. 

In  Citizens  of  Palisade  v.  Western  XJ.  Teleg.  Co.  Informal  Com- 
plaint No.  6164,  May  6,  1922,  the  Neberaska  Commission  ordered  a 
railroad  company  as  agent  for  a  telegraph  company  to  place  in  the 
oflSces  of  its  depots  in  certain  villages,  telephone  bpoths  of  modem 
pattern  to  be  connected  with  the  wire  line  of  the  company  and  to  be 
used  in  the  transmission  of  all  messages  offered  by  the  public,  in 
order  to  guard  the  contents  of  messages  offered  for  transmission  by 
the  public. 

e.  Telephones. 

In  Re  Prairie  Farm,  R.  &  D.  Co-op.  Teleph.  Co.  U-2450,  March 
13,  1922,  the  Wisconsin  Commission  stated  that,  except  under  very 
unusual  circumstances,  exchanges  having  two  hundred  subscribers 
or  more  should  at  all  times  be  in  a  position  to  render  their  subscribers 
emergency  service  at  least,  although  continuous  service  was  not 
rendered. 

/.  Water. 

In  Doud  V.  Mansfield  Water  Co.  Complaint  Docket  Nos.  3720^ 
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3756,  Feb.  21,  1922,  the  Pennsylvania  Commission,  in  discussing 
alleged  inadequate  water  pressure,  said :  "An  inspection  of  respond- 
ent's distribution  system  by  the  Commission's  Bureau  of  Engineering 
discovered  many  fire  hydrants  on  long  lines  of  4-inch  mains  witli 
little  if  any  connection  between  the  latter.  The  supply  of  water 
available  at  hydrants  so  located  would  not  be  suflBcient  to  furnish 
adequate  fire  protection/'  , 

In  Sewell  v.  Moscow  Water  Co.  Complaint  Docket  Nos.  4186, 
4198,  Feb.  21,  1922,  the  Pennsylvania  Commission  refused  to  order 
a  water  company  to  construct  an  auxiliary  tank,  or  reservoir,  on  a 
hill  near  a  town  and  force  the  water  into  this  reservoir  by  means  of 
a  booster  pump  in  order  to  increase  pressure,  where  it  appeared  that 
the  total  added  expense  would  be  at  least  $1,800  per  year,  that  the 
additional  customers  would  contribute  only  $360  per  year,  and  that 
the  population  of  the  borough  was  not  increasing. 

In  Harbaugh  v.  Rouzerville  Water  Co.  Complaint  Docket  No. 
4106—1921,  April  17,  1922,  the  Pennsylvania  Commission,  in  direct- 
ing a  water  utility  to  arrange  for  a  periodic  blowing  off  of  various 
lines  in  order  to  reduce  the  rusty  condition  of  water,  said:  "The 
fcystem  is  constructed  of  wrought  iron  pipe  and  has  few  cross  con- 
nections, conditions  which  would  naturally  lead  to  trouble  with  rusty 
water  following  interruptions  in  service  or  unusual  drafts.  There 
appear  to  be  some  blow-offs  on  the  system  but  it  is  admitted  that 
they  have  not  been  used  for  some  time.  Blowing  off  in  a  system 
made  up  largely  of  long  lines  of  rather  small  pipe  supplied  by  grav- 
ity from  a  spring  with  practically  no  storage  would  probably  have 
to  be  done  at  night  and  in  sections  in  order  not  to  increase  the  rust 
troubles  and  not  to  interfere  with  the  service/* 
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[No.  455.] 
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YQluatiort  —  Going  value  —  'De^eUypm.ent  coat  — >  ConflsoaHon, 

1.  A  public  utility  cannot  erect  out  of  past  deficits  a  legal  basis 
for    holding   confiscatory   for   the   future   rates   which   would,   on    the 
basis  of  present  reproduction  value,  otherwise  become  compensatory. 
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Valuation  — f  Overheads  —  Broleers'  fees, 

2.  It  is  not  error  for  a  court  to  refuse  to  include  an  allowance  fot 
hypothetical  brokers'  fees  in  the  base  or  present  value,  for  the  purpose 
of  determining  whether  rates  are  confiscatory. 

Betum  —  Operating  eocpenses  — >  Maintenance, 

3.  The  proper  annual  charge  for  maintenance  is  the  amount  nor- 
mally required  for  that  purpose  during  the  period;  it  is  not  necessarily 
the  amount  actually  expended  within  the  year'. 

"Depreciation  —  Basis  —  Exclusion  of  overheads, 

4.  Many  items  included  in  the  overhead  cost  of  original  con- 
struction may  properly  be  excluded  in  calculating  the  amount  of  the 
depreciation  annuity. 

Return  —  Operating  expenses  —  Deferred  maintenance  — >  iiiiiorf<ca- 
tion. 

5.  In  determining  whether  a  rate  is  confiscatory,  a  street  t&il^&y 
company  should  not  be  allowed  as  an  operating  expense  an  amount 
for  the  amortization  of  the  cost  of  maintenance  deferred  during  the 
war  period. 

Return  —  Operating  expenses  —  Income  tax  —  Confiscation. 

6.  The  disallowance  of  the  Federal  income  tax  as  an  operating 
expei^se  is  not  reversible  error  in  a  proceeding  to  determine  whether 
rates  are  confiscatory,  since  the  stockholder  does  not  pay  a  tax  on 
dividends  received  from  the  utility  corporation  and  this  exemption 
is,  in  effect,  part  of  the  return, 

Betum  —  Confiscation  ^  Ordinance  —  Changing  prices. 

7.  Rates  fixed  by  ordinance  producing  an  insufficient  return  need 
not  necessarily  be  enjoined  for  the  future,  since  a  rate  ordinance  invalid 
when  adopted  may  later  become  valid,  just  as  an  ordinance  valid  when 
made  may  become  invalid  by  change  in  conditions. 

Appeal  anil  review  —  Powers  of  appellate  court, 

8.  The  only  relief  the  United  States  Supreme  Court  can  grant 
upon  appeal  from  a  district  court  judgment  refusing  a  temporary  in- 
junction against  an  ordinance  alleged  to  be  confiscatory,  and  not 
exacting  a  bond,  is  such  relief  as  operates  in  future. 


Valuation  —  Good  will  —  Franchises  —  Confiscation, 

Discussion  of  good  will  and  franchise  value  as  part  of  a  rate 
base  for  the  purpose  of  determining  whether  a  rate  is  confiscatory, 
p.  166. 

[April  10,  1922.] 

Appeal  from  a  decree  of  the  District  Court  for  the  southern 
district  of  Texas  dismissing  a  bill  to  enjoin  the  enforcement  of 
a  street  railway  ordinance  alleged  to  be  confiscatory;  decree  af- 
firmed. 

See  same  case  below,  272  Fed.  147,  P.U.R1921D,  547. 

The  facts  are  stated  in  the  opinion. 

P.U.R.1922D. 


GALVESTON  ELEC.  00.  y.  GALVESTON.  161 

Appearances :  Mr.  William  E.  Tucker,  for  appellant ;  Messrs. 
Frank  S.  Anderson  and  James  W.  Wayman  for  appellees. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court: 
The  street  railway  system  of  Galveston  was  started  as  a  horse- 
car  line  in  1881.  It  was  electrified  about  1890;  and,  after  the 
hurricane  in  1900,  was  largely  rebuilt.  Upon  sale  on  foreclo- 
sure the  railway  passed,  in  1901,  to  a  new  company;  and  in 
1905  it  was  purchased  by  the  Galveston  Electric  Company, 
which  supplies  to  the  inhabitants  of  that  city  also  electric  light 
and  power.  At  no  time  has  the  full  fare  on  the  railway  been 
more  than  5  cents,  except  during  the  period  of  eight  months, 
from  October  1,  1918,  to  June  5,  1919,  when  6  cents  was  charged^ 
This  higher  fare  was  -authorized  by  ordinance  of  the  Municipal 
Board  of  Commissioners,  which  possesses  regulatory  powers; 
and  on  June  5,  1919,  the  same  board  reduced  the  maximum 
fare  to  5  cents.  The  latter  ordinance  was  passed  after  a  hear- 
ing and  a  finding  by  the  board  that,  with  the  reduced  rate,  the 
company  would  continue  to  earn  a  fair  return.  Under  the  1919 
ordinance  the  company  operated  for  eleven  months.  Then  it 
brought  this  suit,  in  the  Federal  court  for  southern  Texas,  to 
enjoin  its  enforcement.  The  company  contends  that  the  fare 
prescribed  is  confiscatory,  in  violation  of  the  fourteenth  Amend- 
ment ;  the  city,  that  it  is  suflicient  to  yield  a  return  of  8  per  cent 
on  the  value  of  the  property  used  in  the  public  service. 

A  temporary  injunction  having  been  denied,  the  court  ap- 
pointed a  master  to  take  the  evidence  and  make  advisory  find- 
ings. There  was  substantially  no  dispute  concerning  the  facts, 
past  or  present.  It  was  assumed,  in  view  of  then  prevailing 
money  rates,  that  8  per  cent  was  a  fair  return  upon  money  in- 
vested in  the  business.  The  experts  agreed  on  what  they  called 
the  estimated  undepreciated  cost  of  reproduction  on  the  histori- 
cal basis;  that  is,  what  the  property  ought  to  have  cost  on  the 
basis  of  prices  prevailing  at  the  time  the  system  and  it3  various 
units  were  constructed.  They  agreed  also  on  the  amount  of 
gross  revenue,  and  on  the  expenditures  made  in  operation  and 
for  taxes,  except  as  hereinafter  stated.  The  differences  between 
the  parties  resulted  mainly,  either  from  differences  in  prophecy 
as  to  the  future  trend  of  prices,  or  from  differences  in  legal 
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opinion  as  to  the  elements  to  be  considered  in  determining 
whether  a  fair  return  would  be  earned.  These  differences  affect- 
ed both  the  base  value  and  the  amount  to  be  deemed  net  revenues. 
The  master,  who  heard  the  case  in  October,  1920,  and  filed  his 
report  in  November,  made  findings  on  which  he  advised  that  the 
fare  was  confiscatory.  The  district  judge,  who  heard  the  case 
in  January,  1921,  found  a  much  smaller  base  value  and  much 
larger  net  revenues ;  stated  that  he  did  not  deem  it  necessary  to 
detei-mine  whether  the  ordinance  "will  produce  exactly  8  per 
cent  or  a  little  more  or  a  little  short  of  it;"  declared  that  he  was 
''not  satisfied  that  the  ordinance  produces  a  return  so  plainly 
inadequate  as  to  justify  this  court  in  interfering  with  the  action 
of  the  mimicipality  in  the  exercise  of  its  rate-making  function  ;*' 
and  in  March,  1921,  entered  a  decree  dismissing  the  bill  without 
prejudice.  In  April  he  denied  a  petition  for  rehearing.  272 
Fed.  147,  P.U.R1921D,  547.  The  case  comes  here  on  appeal, 
under  §  238  of  the  Judicial  Code. 

The  undepreciated  reproduction  cost  on  the  historical  basis* — 
which  sems  to  be  substantially  equivalent  to  what  is  often  termed 
the  prudent  investment* — was  agreed  to  be  $1,716,825.  The 
parties  failed  to  agree  in  their  estimates  of  the  depreciation  ac- 
crued up  to  1921.  The  master  estimated  that,  based  on  the  1913^ 
price  level,  it  was  $390,000 ;  and  this  estimate  the  court  accept- 
ed. Thus  measured,  the  value  of  the  property,  less  depreciation,, 
was  $1,325,825.  The  court  found  that  the  net  earnings  under 
the  5-cent  fare  for  the  year  ending  June  30,  1920,  had  been 
$90,159,  and  for  the  year  ending  December  31,  1920,  $109,286; 
and  estimated  that,  for  the  year  ending  June  30,  1921,  it  would 
be  at  least  $111,285.  The  return  so  found  for  the  year  ending 
Jxme  30,  1920,  is  6.8  per  cent  of  $1,325,825;  for  the  calendar 

iTiiat  is  "the  estimated  undepreciated  cost  of  reproduction  of  railway 
property  of  the  company  on  the  historical  basis,  exclusive  of  franchise 
value,  going  concern  value,  bond  discount,  and  brokerage  fee,"  but  with 
land  and  right  of  way,  which  cost  about  $15,000,  estimated  at  their  pres- 
ent value  of  $5S,836.  It  was  also  agreed,  for  the  purpose  of  dividing  joint 
item^,  that  one-fifth  of  the  property  of  the  company  was  devoted  to  its- 
light  and  power  business. 

•  See  Richberg,  31  Yale  L.  J.  263,  266,  279;  Hale,  30  Yale  L.  J.  710,  720; 
Henderson,  33  Harvard  L.  Rev.  902  and  1031;  Friday,  36  Quarterly  Journal 
of  Economics,  197,  211. 
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year  1920,  8.2  per  cent;  and  for  the  year  ending  June  30,  1921, 
8.4  per  cent.  The  master  made  calculations  only  for  the  year 
ending  June  30,  1920,  and,  mciinly'  because  he  allowed  an 
amount  for  maintenance  and  depreciation  equal  to  nearly  18 
per  cent  of  the  prudeiit  investment  for  the  depreciable  property 
(less  accrued  depreciation),  found  the  net  earnings  to  be  only 
$50,249.60.  This  sum  is  3.8  per  cent  on  the  prudent  invest- 
ment value,  less  depreciation.  But  neither  the  district  judge 
•nor  the  master  reached  his  conclusion  as  to  net  return  by  a  cal- 
culation as  simple  as  that  indicated  above. 

First.  As  the  base  value  of  the  property,  master  and  court 
took — instead  of  the  prudent  investment  value — the  estimated 
cost  of  reproduction  at  a  later  time,  less  depreciation;  and,  in 
estimating  reproduction  cost,  both  refused  to  use  as  a  basis  the 
prices  actually  prevailing  at  the  time  of  the  hearings.  These 
had  risen  to  110  per  cent  above  those  of  1913.  The  basis  for 
calculafing  reproduction  cost  adopted  by  all  was  prophecy  as  to 
the  future  general  price  level  of  commodities,  labor,  and  money. 
This  predicted  level,  which  they  assumed  would  be  stable  for 
an  indefinite  period,  they  called  the  new  plateau  of  prices.  As 
to  the  height  of  this  prophesied  plateau,  there  was  naturally 
wide  divergence  of  opinion.  The  company's  expert  prophesied 
that  the  level  would  be  60  to  70  per  cent  above  1913  prices;  the 
master,  that  an  increase  of  33^  per  cent  would  prove  fair;  and 
the  court  accepted  the  master's  prophecy  of  33^  per  cent.*  Thus, 
both  master  and  court  assumed  a  reproduction  cost,  after  deduct- 
ing accrued  depreciation,  of  about  $1,625,000.  On  this  sum  the 
net  earnings  found  by  the  court  yielded — after  deducting  a  4 
per  cent  depreciation  annuity  on  property  subject  to  deprecia- 

<He  allowed  also  on  account  of  Federal  income  taxes  a  sum  of  $8,008, 
which  the  court  disallowed. 

^From  the  agreed  valuation  of  $1,715,8^5,  the  court  deducted  $426,117 
for  property  not  subject  to  this  appreciation, — land,  already  given  its  mar- 
ket value,  and  capital  acquired  recently  (all  acquisitions  before  January 
ly  1915,  being  asstimed  to  have  been  at  the  1913  price  level,  all  since  that 
(late  at  the  new  level).  The  balance  was  appreciated  one  third;  the  $425^ 
in  was  added  again;  and  accrued  depreciation,  likewise  appreciated  one- 
third  was  subtracted.  The  court  thus  obtained  a  base  value  of  $1,616,061. 
The  master's  figure  was  slightly  smaller  (but  for  his  inclusion  of  develop- 
ment cost  and  brokerage),  for  he  excepted  more  property  from  this  33i 
per  cent  appreciation. 
P.U.R.1922D. 
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tion^  a  maintenance  charge^  and  a  charge  for  taxes,  other  than 
the  Federal  income  tax — a  net  return  of  5i  per  cent  for  the 
fiscal  year  ending  June  30,  1920 ;  of  6.7  per  cent  for  the  calen- 
dar year  1920 ;  and  the  promise  of  more  for  the  fiscal  year  end- 
ing June  30,  1921.  But  to  fix  base  value  the  master  added,  and 
the  court  disallowed,  items  aggregating  nearly  $600,000,  which 
must  now  be  considered. 

[1]  The  most  important  of  these  items  is  $520,000  for  "de- 
velopment cost."  The  item  is  called  by  the  master  also  "going 
concern  value,  or  values  of  plant  in  successful  operation.**  He 
could  not  have  meant  by  this  to  cover  the  cost  of  establishing 
the  system  as  a  physically  going  concern,  for  the  cost  of  convert- 
ing the  inert  railway  plant  into  an  operating  system  is  covered 
in  the  agreed  historical  value  by  items  aggregating  $202,000. 
These  included,  besides  engineering,  supervision,  interest,  taxes, 
law  expenses,  injuries,  and  damages  during  construction,  the 
sum  of  $73,281  for  the  expenses  of  organization  and  business 
management.  The  going  concern  value  for  which  the  master 
makes  allowance  is  the  cost  of  developing  the  operating  railway 
system  into  a  financially  successful  concern.  The  only  evidence 
offered  or  relied  upon  to  support  his  findings  is  a  capitalization 
of  the  net  balance  of  alleged  past  deficits  in  accordance  with 
what  was  said  to  be  the  Wisconsin  rule.*  The  experts  calculated 
this  sum  in  various  ways.  One 'estimate  placed  the  development 
cost  at  $2,000,000 ;  a  more  moderate  estimate  by  the  company's 
expert  was  $575,300;  and  the  city's  expert  made  a  calculation 
by  which  he  estimated  this  so-called  cost  at  $212,452. 

If  the  rule  were  that  a  prescribed  rate  is  to  be  held  confisca- 
tory in  case  net  earnings  are  not  sufficient  to  yield  8  per  cent  on 
the  amount  prudently  invested  in  the  business,  there  might  be 
propriety  in  counting  as  part  of  the  investment  such  amount,  if 
any,  as  was  necessarily  expended  at  the  start  in  overcoming 
initial  difficulties  incident  to  operation  and  in  securing  patron- 
age. But  no  evidence  of  any  such  expenditure  was  introduced ; 
and  the  claim  of  the  company  does  not  proceed  upon  that  basia» 

»  HiU  V.  Antigo  Water  Co.  3  Wis.  R.  C.  623,  705-723.    But  see  Cunnings 
ham  V.  Chippewa  Falls  Water  Co.  5  Wis.  R.  C.  302,  315;  Appleton  v.  Ap- 
pleton  Waterworks  Co.  5  Wis.  R.  C.  215,  277;  Re  Purchase  Racine  Water- 
works Plant,  19  Wis.  R.  C.  83,  140. 
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What  was  presented  by  the  witnesses  are  studies,  on  various  theo- 
ries, of  what  past  deficiencies  in  net  income  would  aggregate, 
if  4  per  cent  were  allowed  as  a  depreciation  annuity  and  8  per 
cent  compound  interest  were  charged  annually  on  the  value  of 
the  property  used.  These  calculations  covered,  on  one  basis, 
the  period  of  thirty-nine  years  since  the  original  horse-car  line 
was  built;  on  another,  the  period  of  fifteen  years  since  the  ap- 
pellant purchased  the  property  as  a  going  concern.  If  net  defi- 
cits so  estimated  were  made  a  factor  in  the  rate  base,  recogni- 
tion of  8  per  cent  as  a  fair  return  on  the  continuing  investment 
would  imply  substantially  a  guaranty  by  the  community  that 
the  investor  will  net  on  his  investment  ultimately  a  return  of  8 
per  cent  yearly,  with  interest  compounded  on  deferred  payments ; 
provided  only  that  the  traffic  will,  in  course  of  time,  bear  a  rate 
high  enough  to  produce  that  amount.^ 

The  fact  that  a  utility  may  reach  financial  success  only  in  time 
or  not  at  all  is  a  reason  for  allowing  a  liberal  return  on  the  money 
invested  in  the  ehterprise;  but  it  does  not  make  past  losses  an 
element  to  be  considered  in  deciding  what  the  base  value  is  and 
wbether  flie  rate  is  confiscatory.  A  company  which  has  failed 
to  secure  from  year  to  year  sufficient  earnings  to  keep  the  in- 
vestment unimpaired  and  to  pay  a  fair  return,  whether  its  fail- 
ure was  the  result  of  imprudence  in  engaging  in  the  enterprise, 
or  of  errors  in  management,  or  of  omission  to  exact  proper  prices 
for  its  output,  cannot  erect  out  of  past  deficits  a  legal  basis  for 
holding  confiscatory  for  the  future  rates  which  would,  on  the 
basis  of  present  reproduction  value,  otherwise  be  compensatory. 
Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  14,  53  L.  ed.  371, 
380,  29  Sup.  Ct.  Eep.  148. 

Xor  is  there  evidence  in  the  record  to  justify  the  master's 
finding  that  a  business  brought  to  successful  operation  "should 
have  a  going  concern  value  at  least  equal  to  one-third  of  its 

'On  the  other  hand,  if  what  is  to  he  considered  in  determining  the  net 
deficit  is  not  the  result  of  operations  from  the  beginning  of  the  enterprise, 
tut  the  result  of  operations  since  the  present  owner  acquired  it, — in  other 
words,  the  return  on  its  investment, — we  are  left  without  the  data  neces- 
sary to  determine  the  fact.  For  the  record  does  not  disclose  what  the 
present  company  paid  when  it  purchased  the  property  in  1005  as  a  going 
concern.  For  aught  that  appears,  appellant  has  received  full  8  per  cent 
annually  on  that  amount  and  later  additions  to  capital. 
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physical  properties."  Past  losses  obviously  do  not  tend  to  prove 
present  values.  The  fact  that  a  sometime  losing  business  be- 
comes profitable  eventually,  through  growth  of  the  community 
or  more  efficient  management,  tends  to  prove  merely  that  the 
adventure  was  not  wholly  misconceived.  It  is  doubtless  true,  as 
the  master  indicated,  that  a  prospective  purchaser  of  the  Galves- 
ton system  would  be  willii^  to  pay  more  for  it  with  a  record  of 
annual  losses  overcome  than  he  would  if  the  losses  had  con- 
tinued. But  would  not  the  property  be,  at  least,  as  valuable  if 
the  past  had  presented  a  record  of  continuous  successes?  And 
shall  the  base  value  be  deemed  less  in  law  if  there  was  no  de- 
velopment cost,  because  success  was  instant  and  continuous  ?  Or, 
if  the  success  had  be^i  so  great  that,  besides  paying  an  amiual 
return  at  the  rate  of  8  per  cent,  a  large  surplus  had  been  accumu- 
lated, could  the  city  insist  that  the  base  value  be  reduced  by  the 
amount  of  the  surplus?  Compare  Newton  v.  Consolidated  Gaa 
Co.  decided  March  6, 1922  [—  U.  S.  — ,  ^te,  305,  P.U.R.1922B, 
752,  42  Sup.  Ct.  Rep.  264].  / 

In  determining  the  value  of  a  business,  as  between  buyer  and 
seller,  the  good  will  and  earning  power  due  to  effective  organi- 
zation are  often  more  important  elements  than  tangible  proper- 
ty. Where  the  public  acquires  the  business,  compensation  must 
be  made  for  these;  at  least,  under  some  circimistances.  Omaha 
V.  Omaha  Water  Co.  218  U.  S.  180,  202,  203,  54  L.  ed.  991, 
1000,  1001,  48  L.E.A.(KS.)  1084,  30  Sup.  Ct.  Kep.  615;  Na- 
tional Waterworks  Co.  v.  Kansas  City,  27  L.R.A'.  827,  10  C. 
C.  A.  653,  27  U.  S.  App.  165,  62  Fed.  853,  865.  And  they, 
like  past  losses,  should  be  considered  in  determining  whether  a 
rate  charged  by  a  public  utility  is  reasonable.  Compare  C.  H. 
Venner  Co.  v.  Urbana  Waterworks,  174  Fed.  348,  352.  But, 
in  determining  whether  a  rate  is  confiscatory,  good  will  and 
franchise  value  were  excluded  from  the  base  value  in  Cedar 
Eapids  Gaslight  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  669,  56 
L.  ed.  594,  604,  32  Sup.  Ct.  Rep.  389,  and  Des  Moines  Gas  Co. 
V.  Des  Moines,  238  U.  S.  153,  169,  59  L.  ed.  1244,  1252,  P.U.R. 
1919D,  577,  35  Sup.  Ct.  Rep.  811 ;  and  the  expressions  in  Den- 
ver V.  Denver  Union  Water  Co.  246  U.  S.  178,  184,  191,  62  L. 
ed.  649,  658,  661,  P.U.R.1918C,  640,  38  Sup.  Ct  Rep.  278, 
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and  in  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250  U.  S.  256,  267, 
63  L.  ed.  968,  976,  39  Sup.  Ct.  Hep.  454,  are  not  to  be  taken 
as  modifying  in  any  respect  the  rule  there  declared.  ^  Going  con- 
cem  value  and  development  cost,  in  the  sense  in  which  the  mas- 
ter used  these  terms,  are  not  to  be  included  in  the  base  value  for 
the  purpose  of  determining  whether  a  rate  is  confiscatory. 

[2]  The  other  item  included  by  the  master  in  determining 
base  value,  but  disallowed  by  the  court,  is  $67,078  for  broker- 
age fees.  There  is  no  evidence  that  any  sum  was  in  fact  paid  as 
brokerage,  and  there  was  included,  as  above  shown,  the  sum  of 
$73,281  for  organization  and  business  management  in  calculat- 
ing the  historical  reproduction  cost.  The  finding  of  the  master 
r^ts  upon  testimony  that  bankers  customarily  get,  in  some  form, 
compensation  equal  to  4  per  cent  on  the  money  procured  by  them 
for  such  enterprises.'  But  compensation  for  bankers'  services 
is  often  paid  in  the  lessened  price  at  which  they  take  the  com- 
pany's securities,  and  is  thus  represented  in  the  higher  rate  of 
interest  or  dividend  paid  on  the  money  actually  received  by  the 
company  as  capital.  The  reason  given  by  the  master  for  includ- 
ing the  allowance  for  an  assumed  brokerage  fee  is  that  a  brok- 
erage fee  is  "a  normal  incident  of  large  industrial  investments 
and  has  not  been  amortized,"  since  ^^the  record  shows  that  the 
plant  has  been  operated  at  a  loss."  If  base  value  were  to  be 
fixed  by  the  money  expended,  brokerage  fees  actually  paid  might, 
with  propriety,  be  included,  as  are  taxes  paid  pending  construc- 
tion. But  as  the  base  value  considered  is  the  present  value,  that 
value  must  be  measured  by  money;  and  the  customary  cost  of 
obtaining  the  money  is  immaterial.  We  cannot  say  that  the  court 
erred  in  refusing  to  include  in  base  value  an  allowance  for  hypo- 
thetical brokers'  feee. 

The  appellant  insisted  also  that  the  base  value  should  be  raised 
by  assuming  that  the  future  plateau  of  prices  would  be  60  to  70 
per  cent  above  the  historical  reproduction  value,  instead  of  33^ 
per  cent,  as  the  master  and  the  court  assumed.  The  appellees 
insisted,  on  the  other  hand,  that  an  item  of  $142,281  for  grade 

7  The  record  coat  of  the  property  was  originally  used  as  the  base  for  this 
calculation.    But  the  figure  $67,078  was  tacitly  agreed  by  both  parties  to 
be  the  amount,  if  anji  that  should  be  allowed  for  brokerage. 
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raising,  included  by  master  and  court  in  the  historical  cost, 
should  be  eliminated.  We  cannot  say  that  there  was  error  in 
overruling  these  contentions. 

[3,  4]  Second.  Concerning  deductions  to  be  made  from  gross 
revenue  in  order  to  determine  net  earnings,  the  court  differed 
from  the  master  in  r^ard  both  to  the  yearly  charge  for  main- 
tenance and  to  tLe  depreciation  annuity.  It  appeared  that  in 
the  fifteen  years  since  appellant  acquired  the  system  in  1905, 
the  average  annual  expenditure  for  maintenance  had  been  $42,- 
T71 ;  that  during  the  war  the  property  had  been  admittedly  un- 
dermaintained ;  that  the  expenditure  was  $64,108  in  the  calen- 
dar year  1919 ;  $80,322  in  the  fiscal  year  ending  June  30,  1920, 
and  $90,861.28  in  the  calendar  year  1920.  The  court  estimated 
the  proper  charge  for  current  maintenance  at  $70,000,  and  al- 
lowed, in  addition,  a  depreciation  annuity  of  $45,245  (that  is, 
4  per  cent  on  properly  subject  to  depreciation)  to  provide  a  fund 
out  of  which  annual  replacements  and  renewals  could  be  made. 
Thus,  the  court  allowed  for  the  year's  depreciation  and  mainte- 
nance $115,245,  which  is  nearly  14  per  cent  of  the  historical  re- 
production value,  and  about  10  per  cent  of  the  assumed  repro- 
duction cost  of  the  depreciable  part  of  the  system.  The  master 
allowed  $147,146.40  for  maintenance  and  depreciation  during 
the  year  ending  June  30,  1920.  This  larger  figure  was  arrived 
at,  partly  by  charging  as  cost  of  maintenance  the  full  $80,322 
expended  during  that  year,  and  partly  by  including  as  depreci- 
able property  expenditures  for  overhead  items  which  the  court 
excluded.  The  proper  annual  charge  for  maintenance  is  the 
amount  normally  required  for  that  purpose  during  the  period; 
it  is  not  necessarily  the  amount  actually  expended  within  the 
year.  Many  items  included  in  the  overhead  cost  of  original  con- 
struction may  properly  be  excluded  in  calculating  the  amount 
of  the  depreciation  annuity.  We  cannot  say  that  the  court  erred 
in  limiting  the  year's  maintenance  and  depreciation  allowances 
to  an  aggregate  of  $115,245. 

[5]  The  company  asked  to  have  allowed  as  a  further  charge 
$29,500  a  year  on  account  of  what  it  called  deferred  mainte- 
iiance.  The  contention  is  that  during  the  war  and  two  years 
following,  the  company  had  defei-red  maintenance,  pursuant  to 
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a  policy  established  at  the  express  request  of  the  Government 
to  the  end  that  material  and  labor  might  be  released  for  war  pur- 
poses ;  that  to  make  good  this  deferred  maintenance  would  cost 
$197,000 ;  and  that,  in  order  to  amortize  this  amount,  an  annual 
allowance  from  earnings  of  $29,500  should  be  made  for  five 
years.  This  is  an  attempt,  in  another  form,  to  capitalize  alleged 
past  losses;  and  the  request  was  properly  refused  both  by  the 
master  and  the  court 

[6]  Third.  The  remaining  item  as  to  which  the  master  and 
the  court  differed  relates  to  the  income  tax.  The  company  as- 
signs as  error  that  the  master  allowed,  but  the  court  disallowed, 
as  a  part  of  the  operating  expenses  for  the  year  ending  June 
30,  1920,  the  simi  of  $16,254,  paid  by  the  company  during  that 
year  for  Federal  income  taxes.  The  tax  referred  to  is  presum- 
ably tliat  imposed  by  the  Act  of  February  24,  1919,  chap.  18, 
§§  230-238,  40  Stat,  at  L.  1057,  1075-1080,  Comp.  Stat.  §§ 
6371ia,  6336inn-6336|rr,  which,  for  any  year  after  1918,  is 
10  per  cent  of  the  net  income.  In  calculating  whether  the  5- 
cent  fare  will  yield  a  proper  return,  it  is  necessary  to  deduct 
from  gross  revenue  the  expenses  and  charges ;  and  all  taxes  which 
would  be  payable  if  a  fair  return  were  earned  are  appropriate 
deductions.  There  is  no  difference  in  this  respect  between  state 
land  Federal  taxes,  or  between  income  taxes  and  others.  But  the 
fact  that  it  is  the  Federal  corporate  income  tax  for  which  deduc- 
tion is  made  must  be  taken  into  consideration  in  determining 
what  rate  of  return  shall  be  deemed  fair.  For,  under  §  216,  the 
stockholder  does  not  include  in  the  income  on  which  the  normal 
Federal  tax  is  payable  dividends  received  from  the  corporation. 
This  tax  exemption  is,  therefore,  in  effect,  part  of  the  return 
on  the  investment* 

9  It  is  difficult  to  see  how,  on  the  facts  presented,  so  large  a  sum  as 
$16^54  could  have  been  paid  on  account  of  the  year's  operation.  Indeed, 
the  court,  in  disallowing  the  item  of  Federal  income  tax,  deducted  not 
116,254,  but  $8,008.  Even  this  seems  too  large,  for  the  net  earnings,  with- 
out deduction  of  the  $16,254  attributed  to  income  tax,  for  the  year  ending 
June  30,  1920,  as  found  by  the  master,  were  $66,503.60.  From  this,  in- 
terest paid  or  accrued  on  indebtedness  is  to  be  deducted  before  computing 
the  net  income  on  which  the  tax  is  payable.  A  large  part  of  the  capital 
of  utility  companies  is  ordinarily  represented  by  interest-bearing  bonds 
and  notes;  and  there  is  evidence  that  such  indebtedness  of  the  appellant 
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[7]  It  is  thus  dear  that,  both  in  the  year  ending  June  30, 
1920,  and  in  the  calendar  year  1920,  the  net  earnings  of  the 
system  were  less  than  8  per  cent  of  its  value,  whether  the  value 
be  estimated  on  the  basis  of  prudent  investment,  or  on  the  basis 
of  the  reproduction  cost  actually  adopted.  When  the  court  ren- 
dered its  decision  the  ordinance  had  been  tested  for  more  than 
a  year  and  a  half, — a  period  ample,  in  ordinary  times,  to  test 
the  current  effect  of  the  rate  prescribed  and  to  indicate  its  prob- 
able effect  in  the  near  future.  The  times  here  involved  were, 
however,  in  a  high  degree  abnormal.  It  did  not  follow  that,  be- 
cause the  system  had  earned  less  than  8  per  cent  m  1919  and  in 
1920,  it  would  earn  less  than  8  per  cent  in  1921.  A  rate  ordi- 
nance .invalid  when  adopted  may  later  become  valid,  just  as  an 
ordinance  valid  when  made  may  become  invalid  by  change  in 
conditions.  Municipal  Gas  Co.  v.  Public  Service  Commission, 
225  N.  Y.  89,  96,  P.U.K.1919C,  364,  121  N.  E.  772.  Compare 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48 
L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Newton  v.  Consolidated  Gas  Co.  decided  March  6,  1922  [ —  U. 
S.  — ,  P.U.R1922B,  752,  42  Sup.  Ct.  Rep.  264]. 

The  district  judge  was  obliged  to  form  an  opinion  as  to  the 
probable  net  earnings  in  the  future.  All  relevant  facts,  except 
as  stated,  and  all  applicable  arguments,  were  fully  and  clearly 
presented  by  the  parties  and  were  carefully  considered  by  the 
court.  Although  the  district  judge  treated  the  master's  report 
as  advisory  merely,  he  passed  upon  the  numerous  exceptions 
taken  to  the  master's  findings  in  order  to  indicate  his  view  on  the 
precise  points  raised.  He  allowed  some  exceptions  and  disal- 
lowed others.  Upon  petition  for  rehearing,  further  careful  con- 
sideration was  given  to  the  case.  Views  expressed  in  the  first 
opinion  on  some  matters  were  modified;  but  these  changes  did 
not  call  for  any  change  in  the  decree.    The  district  judge  had  be- 

was  ''in  the  neighborhood  of  $1,400,000."  The  interest  on  this  debt  charge- 
able to  the  railway  system  would  be  at  least  $50,000.  There  h^  further, 
an  exemption  from  tax  of  $2,000  of  the  net  income.  So  a  10  per  cent  tax 
on  the  balance  would  amount  to  less  than  $1,500. 

In  the  record  and  briefs  elsewhere  the  income  tax  is  reckoned  at  between 
$8,000  and  $10,000,  which  is  a  proper  figure  if  there  be  an  8  per  cent  return 
on  $1,626,061. 
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fore  him  some  evidence  not  before  the  master;  for  the  company's 
expert  was  recalled  and  testified  both  to  the  result  of  operations 
of  later  months  in  which  there  was  a  large  increase  in  travel,  and 
to  the  heavy  decline  in  prices  which  occurred  after  October.  Con- 
cerning actual  facts  there  was  substantially  no  controversy. 
On  the  elements  to  be  considered  in  determining  whether  the 
rate  would  be  confiscatory  no  error  was  made  which  could  sub- 
stantially affect  the  result.  His  determination  whether  the  pre- 
scribed rate  would  be  confiscatory  was  necessarily  based  largely 
on  a  prophecy,  for  normal  conditions  had  not  been  restored.  He 
io^nlZt  A  -»,.„«  were  ..eada,  i»c™a.i,,g;  and  .ha.  .h«, 
were  larger  under  the  5-cent  fare  than  they  had  been  during  the 
preceding  year  when  the  6-cent  rate  waa  in  effect.  He  was  con- 
vinced that  operating  costs  would  decrease  largely  during  the 
year.  His  two  opinions  show  that  every  element  upon  which 
his  prophetgr  should  be  based  received  careful  consideration.  We 
cannot  say  that  the  evidence  compelled  a  conviction  that  the  rate 
would  prove  inadequate.  Compare  San  Diego  Land  &  Town  Co. 
V.  National  City,  174  TJ.  S.  739,  754,  43  L.  ed.  1154,  1160,  19 
Sup.  Ct  Rep.  804;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  671 ;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  17,  53  L.  ed.  371,  381,  29 
Sup.  Ct.  Rep.  148. 

The  occasion  for  the  suit  was  solely  the  extraordinary  rise  in 
prices  incident  to  the  war.  There  was  no  suggestion  that  the 
action  of  the  board  evidenced  hostility  to  the  utility,  or  that  the 
board  was  arbitrary  or  hasty.  It  had  been  theretofore  consid- 
erate of  the  company's  rights  and  needs.  When  prices  rose 
rapidly  in  1918,  it  raised  the  fare  limit  to  6  cents,  although  the 
franchise  ordinance  prescribed  the  5-cent  fare.  And  this  was 
before  our  decision  in  San  Antonio  v.  San  Antonio  Public  Serv- 
ice Co.  255  U;  S.  547,  P.U.R.1921D,  412,  65  L.  ed.  777,  41 
Sup.  Ct.  Rep.  428.  Its  reduction  of  the  fare  by  ordinance  of 
June  5,  1919,  was  made  after  hearing,  and  was  doubtless  due  to 
the  conviction,  shared  by  many,  that,  with  the  cessation  of  hos- 
tilities and  the  negotiation  of  the  Peace  Treaty,  prices  and  op- 
erating cost  would  fall  abruptly.  This  prophecy,  if  such  there 
was,  proved  false.     But  nearly  three  years  have  elapsed  since 
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the  board  adopted  the  ordinance,  and  more  than  a  year  since 
entry  of  the  decree  below.  We  know  judicially  that  the  period 
has,  in  general,  boon  one  of  continuous  price  recession,  and  that 
the  current  rates  of  return  on  capital  are  much  lower  than  they 
then  were.®  But  we  cannot  know  to  what  extent  the  important 
changes  occurring  have  affected  either  gross  revenues  or  the  net 
return.  There  is  no  reason  to  believe  that  the  board  would  not 
give  full  and  fair  consideration  to  a  proposed  change  in  rate  if 
application  were  now  made  to  it.  And  the  district  judge  stated 
in  his  opinion  (272  Fed.  147,  P.U.K1921D,  547)  that  the  de- 
cree to  be  entered  would  be  vacated  or  amended  in  case  it  should 
later  appear  that  the  regulating  board  declined  such  adjustment 
of  rates  as  the  actual  experience  of  the  utility  might  show  it  en- 
titled to;  and  the  decree  was  thereupon  entered  without  preju- 
dice. 

[8]  The  district  judge  refused  a  temporary  injunction  and 
did  not  exact  a  bond.  Hence,  the  only  relief  we  can  grant  is 
such  as  operates  in  futuro.  Compare  Duplex  Printing  Press 
Co.  V.  Deering,  264  U.  S.  443,  464,  65  L.  ed.  349,  355,  16  A.L.K. 
196,  41  Sup.  Ct.  Rep.  172.  An  injunction  should  not  issue 
now,  unless  conditions  are  such  that  the  prescribed  rate  is  con- 
fiscatory. As  by  the  reservation  in  the  decree  appellant  may 
secure  protection  against  the  ordinance  if,  under  existing  con- 
ditions, the  5-cent  rate  appears  to  be  inadequate,  the  decree 
should  be  affirmed.  Compare  Lincoln  Gas  &  E.  L.  Co.  v.  Lin- 
cohi,  250  U.  S.  256,  268,  63  L.  ed.  968,  976,  39  Sup.  Ct.  Kep. 
454,  257  U.  S.  — ,  42  Sup.  Ct.  Kep.  2. 

Decree  affirmed. 

•  See  Federal  Reserve  Bulletin,  January,  1922,  pp.  6,  79,  113;  February, 
1922,  pp.  156,  157. 
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ARIZONA  CORPORATION  COMBOSSION. 

EE  LIGHTNING  TRANSFER  COMPANY. 

[Docket  No.  1462-A-539,  Decision  No.  1604.] 

Monopoly  and  competition  —  Auto   trucle  —  AddiHon  of  throught 
Mervice* 

A  certificate  of  convenience  and  necessity  may  be  issued  for  the 
purpose  of  authorizing  a  through  motor  vehicle  freight  line  between 
two  towns  although  it  is  alleged  that  present  operators,  rendering  local 
service  only,  adequately  serve  the  territory. 

[March  31,  1922.] 

Application  for  a  certificate  of  public  convenience  and  neces- 
sity authorizing  the  operation  of  a  motor  vehicle  freight  line; 
application  granted. 

Appearances:  V.  W.  Riggs,  for  applicant;  F.  O.  Passey,  J. 
B.  Gram  and  J.  R.  Stoner,  protestants. 

By  the  Commission :  This  was  an  application  of  ,W.  A.  Ri^s 
of  Mesa  under  the  firm  name  of  Lightning  Transfer  Company 
for  a  certificate  that  the  public  convenience  and  necessity  require 
the  operation  of  a  motor  vehicle  freight  line  from  Mesa  to 
Phoenix  over  the  public  highways. 

A  public  hearing  was  held  February  10th  before  examiner 
Berry  of  the  Commission  at  which  the  applicant  was  riepresented 
by  V.  W.  Riggs,  F.  O.  Passey,  J.  B.  Gram,  and  J.  R.  Stoner, 
who  operate  motor  vehicle  freight  lines  between  the  termini 
named,  were  present  in  person. 

The  evidence  produced  shows  that  Mr.  Riggs  has  been  operat- 
ing transfer  trucks  in  Mesa  and  vicinity  for  the  last  ten  years 
and  that  during  that  time  he  has  served  several  of  the  merchants 
of  that  city  in  the  hauling  of  their  freight  which  arrived  there 
by  rail,  that  it  is  the  desire  of  these  merchants  who  have  their 
shipments  brought  to  Mesa  from  Phoenix  by  motor  truck  to  con- 
tinue  having  it  hauled  by  Mr.  Riggs. 

The  opposition  to  the  granting  of  the  certificate  claims  that 
there  is  not  sufficient  business  at  the  present  time  to  justify  the 
establishment  of  an  additional  freight  line  between  the  towns 
named.     The  operators  who  are  here  opposing  the  issuance  of 
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our  certificate  have  each  a  certificate  authorizing  them  to  operate 
between  Phoenix  and  Mesa  serving  all  intermediate  points.  The 
present  applicant  offers  a  through  service  from  Phoenix  direct 
to  Mesa  without  any  service  to  places  intermediate  of  his  ter- 
mini. This  is  a  class  of  serevice  distinct  froni  that  offered  by 
the  existing  utilities.  Neither  of  the  opponents  to  this  applica- 
tion have  ever  offered  or  attempted  to  install  a  through  service 
between  the  points  named.  In  considering  public  convenience 
and  necessity  as  served  by  motor  vehicle  transportation,  these 
distinctions  must  be  recognized  in  exercising  the  regulatory 
powers  of  this  Commission.  A  motor  vehicle  line,  under  the 
conditions  now  pertaining  to  that  industry,  could  either  offer  a 
local  service  to  each  community,  or  stopping  place,  along  a  speci- 
fied route,  or  it  may,  as  in  the  case  of  this  applicant,  offer  a 
through  servicte  only  between  two  points  such  as  Phoenix  and 
Mesa.  The  Commission  cannot,  under  present  conditions,  insist 
as  a  prerequisite  to  the  granting  of  its  certificate  that  a  motor 
vehicle  company  must  undertake  the  duty  of  serving  all  local 
points  when  it  desires  a  through  service,  nor  of  insisting  that 
such'motor  vehicle  company  must  give  a  through  service  when 
it  applies  for  a  local  service  to  all  points  along  a  through  route. 
The  language  of  the  statutes  permits  the  Commission  to  protect 
operation  of  motor  vehicle  companies,  but  also  permits  the  com- 
pany to  define  exactly  the  extent  of  its  undertaking  at  the  time 
of  filing  application. 

Before  the  Commission  may  exercise  its  powers  to  compel  the 
extension  of  a  service  by  an  established  motor  vehicle  company 
other  than  that  called  for  in  its  certificate  of  authority  as  origi- 
nally issued,  the  jurisdiction  of  the  Commission  must  be  invoked 
in  a  proper  proceeding.  We  have  no  question  of  this  kind  before 
us  in  the  present  case.  The  applicant  herein  desires  to  operate 
a  through  service  serving  Phoenix  and  Mesa  only.  While  the 
evidence  is  conflicting  as  to  the  necessity  of  another  utility,  there 
is  evidence  that  the  merchants  of  Mesa  desire  the  establishment 
of  a  through  servica  The  Commission,  therefore,  finds  that  the 
public  convenience  and  necessity  require  the  operation  of  the 
motor  vehicle  line  as  prayed. 
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ARIZONA  CORPORATION  COMMISSION. 

BE  CENTRAL  ARIZONA  LIGHT  &  POWER  COMPANY. 

[Docket  No.  1513-E-147,  Decision  No.  1510.] 

JHaeritnination  —  Rates  —  Variations  between  Umms  —  Contract. 

Gas  rates  provided  for  in  a  contract  between  a  public  utility  and 
a  town  are  not  discriminatory  although  higher  than  those  prevailing 
in  another  town  served  by  the  same  company,  when  the  company  is 
rendering  service  at  a  lower  cost  in  the  other  town  by  combining 
valuations  of  gas  and  electric  departments,  the  gsis  department  not 
being  self  sustaining. 

[May  24,  1922.] 

Application  for  a  certificate  of  public  convenience  and  neces- 
sity authorizing  gas  service  and  for  approval  of  a  gas  rate  con- 
tract ;  application  granted. 

Appearances :  H.  L.  Aller,  for  the  applicant ;  D.  W.  Windes, 
for  the  town  of  Tempo ;  Dr.  R.  J.  Hight,  for  the  town  of  Tempo. 

By  the  Commission:  *  This  is  an  application  of  the  Central 
Arizona  Light  &  Power  Companv,  a  corporation,  for  an  order  of 
this  Commission  granting  certificate  of  convenience  and  necessity 
to  said  company  and  approving  of  a  contract  covering  a  supply 
of  gas  to  the  town  of  Tempo  and  the  approval  of  rates  contained 
therein. 

Hearing  in  the  matter  was  had  before  the  Commission  at 
Phoenix  on  May  22nd,  1922. 

Central  Arizona  Light  &  Power  Company  is  a  public  utility, 
supplying  gas  and  electricity  to  the  city  of  Phoenix  and  certain 
environs.  This  utility  has  never  supplied  gas  or  electricity  to 
the  town  of  Tempo. 

The  faQts  were  brought  out  at  the  hearing  that  the  town  of 
Tempo,  a  municipal  corporation  owning  the  gas  and  electric 
distribution  systems  within  the  town,  has  purchased  its  supply 
heretofore  from  the  neighboring  town  of  Mesa.  That  such  supply 
of  gas  has  not  been  satisfactory  to  the  town  of  Tempo  and  that 
said  town  now  desires  to  purchase  its  supply  of  gas  from  the 
Central  Arizona  Light  &  Power  Company  in  Phoenix.  The 
town  of  Tempo  proposes  to  construct  at  its  cost  a  high  pressure 
gas  main  from  Phoenix  to  Tempo  and  the  Central  Arizona  Light 
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&  Power  Company  proposes  to  install  metering  equipment  and 
compressor  at  its  Phoenix  plant  for  the  exclusive  use  of  the  town 
of  Tempe.  A  form  of  contract  covering  the  conditions  of  service 
and  rates  has  been  mutually  agreed  upon  by  the  town  of  Tempe 
and  the  Central  Arizona  Light  &  Power  Company,  said  contract 
covering  a  period  of  twelve  years. 

Facts  were  brought  out  at  the  hearing  that  the  rates  embodied 
in  said  contract  were  somewhat  in  excess  of  the  rates  current  in 
the  city  of  Phoenix  for  consumers  of  the  size  of  this  prospective 
consumer. 

In  Re  Central  Arizona  Light  &  P.  Co.  P.U.R1921D,  163, 
this  Commission  established  the  principle  of  combining  the  valua- 
tions of  the  gas  and  electric  utilities  supplying  those  commodities 
to  the  city  of  Phoenix  for  rate-making  purposes.  Under  such 
operation  it  has  during  the  year  1921  been  obvious  that  the 
net  earnings  of  the  company  as  derived  from  the  gas  utility  at 
the  rates  current  in  Phoenix  have  not  been  fully  compensatory 
to  the  company  if  the  gas  utility  were  individually  taken  for  rate 
consideration. 

The  company  at  this  hearing  maintained  that  unless  rates  could 
be  secured  in  the  service  to  the  town  of  Tempe  which  would  be 
in  themselves  sufficiently  compensatory,  it  was  not  willing  to 
enter  the  field  of  supplying  gas  to  the  town  of  Tempe. 

Although  the  rates  established  in  the  contract  are  somewhat 
higher  than  rates  now  current  in  Phoenix  to  consumers  of  the 
same  size,  that  fact  does  not  constitute  any  discrimination  be- 
tween the  classes  of  consumers  in  consideration  of  the  conditions 
above  mentioned. 

The  rates  proposed  appear  equitable  and  the  charges  will  vary 
with  the  cost  of  fuel  and  the  demand  which  the  town  of  Tempe 
places  upon  the  property  of  the  Phoenix  utility. 

The  company  having  stipulated  that  it  is  unwilling  to  enter 
into  this  field  and  be  subject  to  a  rate  regulation  which  would 
compel  it  to  supply  the  town  of  Tempe  under  conditions  the  same 
as  those  prevalent  in  Phoenix  and  which  would  require  the  com- 
pany to  supply  gas  at  rates  which  would  not  be  in  themselves 
sufficiently  compensatory  to  the  company,  and  the  town  of  Tempe 
being  desirous  of  entering  into  this  contract  with  the  understand- 
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ing  that  the  rates  therein  will  not  be  modified  during  the  period 
of  the  contract,  and  inasmuch  as  the  rates  governing  gas  sold 
by  the  municipality  of  Tempe  to  customers  within  the  corporate 
limits  do  not  come  within  the  jurisdiction  of  this  Commission, 
we  believe  it  proper  to  approve  of  said  contract  and  rates  and 
to  order  the  establishment  of  such  rates  for  the  period  of  the 
contract. 

Note. — Discrimination. 

J.  JPowers  of  Ootnmisaion,  177, 
II,  As  to  rates: 

a.  In  general,  177 » 

d.  Concessions  to  particular  classes  of  eonsunterBt 

!•  In  general,  178, 

2.  Municipalities  and  schools,  178. 

d.  Large  consumers,  179, 

4.  Stockholders  and  nonstockholders,  179, 

e.  Between  contntunitieSf  180. 
<I.  Particular  utilities: 

1.  Electricity,  180* 

2,  Gas,  181. 

5.  Bailroads,  181, 

4.  InJterurban  railways,  182. 

5.  Telephones,  182, 
III.  Am  to  service,  182. 

I,  Powers  of  Commissions. 

A  Commission  has  power  to  remove  imreasonable  discriminations 
in  telephone  rates  and  is  in  no  way  estopped  by  the  fact  that  a  gen- 
eral schedule  of  rates  containing  discriminations  has  been  approved 
by  the  Commission,  for  the  reason  that  such  discriminations  are  in 
violation  of  the  law  and  the  Commission  has  no  authority  by  ap- 
proval to  render  them  lawful.  Stein  v.  Illinois  Bell  Teleph.  Co.  No. 
8630,  June  2,  1921. 

//.  As  to  rates, 

a.  In  general. 

In  Ee  Mississippi  River  Power  Co.  No.  11537,  July  21,  1921,  the 
Illinois  Commission  refused  to  approve  a  contract  covering  the  sale 
of  electrical  energy  at  reduced  rates  to  a  fertilizer  works  carrying  on 
a  business  in  its  experimental  stage. 
P.U.K.1922D.  12 
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In  Ee  Rockville,  No.  6366,  Feb.  25, 1922,  the  Indiana  Commission 
held  that  the  maintenance  by  a  municipal  plant  of  a  sprinkler  system 
in  an  opera  house  without  charge  was  unfair  and  should  be  discon- 
tinued. 

b.  ConcesHtma  to  pafHoular  classes  of  consumers. 

1.  In  general. 

In  Ee  Eose,  Decision  No.  9244,  Application  No.  5713,  July  16, 
1921,  the  California  Commission  said:  "From  the  evidence  some 
34  consumers  have  been  supplied  free  service  of  water  in  consider- 
ation of  various  right  of  way  agreements  and  certain  other  privileges 
granted  applicants.  This  amounts  to  a  preferential  and  discrimina- 
tory rate  granted  by  the  utility  to  these  few  consumers  against  the 
others  on  the  system,  which  practice  this  Commission  has  found  to 
be  unfair,  and  its  policy  has  been  to  eliminate  such  preferential  rates 
and  service.  Where  such  a  condition  exists,  the  discriminatory  rates 
should  be  discontinued  and  all  classes  of  consumers  should  be 
charged  at  the  established  rates,  which  are  applicable  to  all  alike. 
If  there  remains  any  right  of  compensation  in  these  particular  cases, 
it  is  not  for  this  Commission  to  adjudicate  the  matter.^^ 

In  Ee  Citizens  Mut.  Heating  Co.  No.  6160,  Sept.  23,  1921,  the 
Indiana  Commission  held  that  a  heating  utility  should  not  grant 
reduced  rates  to  certain  patrons  for  permanent  easements,  but  that 
in  case  a  contract  for  easements  had  been  entered  into,  a  fair  cash 
rental  provision  should  b^  made  for  said  easements. 

In  Ee  Citizens  Heat,  Light  &  P.  Co.  No.  5918,  Aug.  26,  1921,  the 
Indiana  Commission  characterized  an  electric  rate  schedule  under 
which  special  discounts  were  determined  by  the  total  amount  of  the 
bill  and  by  which  preference  was  given  to  certain  classes  of  consum- 
ers, as  "unfair,  unscientific,  archaic,  and  discriminatory.*^ 

In  Ee  Consumers  Power  Co.  D-1669,  Nov.  16,  1921,  the  Michigan 
Commission  ordered  an  electric  company  to  discontinue  all  special 
contracts  between  the  company  and  individual  customers  whereby 
ssueh  contracting  customers  were  charged  more  or  less  than  other 
customers  under  the  rate  schedule  for  like  contemporaneous  service 
rendered  under  similar  circumstances  and  conditions. 

A  natural  gas  company  should  not  discriminate  in  favor  of  in- 
dustrial consumers,  although  there  may  properly  be  a  small  differ- 
ential between  these  classes.  Koerbel  v.  Duff  City  Gas  Co.  Com- 
plaint Docket  No.  4079-1921,  July  11,  1921. 

2.  Municipalities  and  schools. 

In  Ee  Port  Costa  Water  Co.  De(5ision  No.  9264,  Application  No. 
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4965,  July  23,  1921,  the  California  Commission  held  that  a  munici- 
pal customer  occupies  the  same  status  as  other  large  wholesale  users 
and  that  rate  schedules  are  established  to  do  away  with  preferential 
and  discriminatory  charges. 

In  Re  Elwood  Water  Co.  No.  6094,  July  30,  1921,  the  Indiana 
Commission  ordered  a  water  company  to  discontinue  free  service  for 
schools,  municipal  hydrants,  street  cleaning,  and  sewer  flushings. 

In  Ee  Frankfort  Water  Works  Co.  No.  6062,  Sept.  20,  1921,  the 
Indiana  Commission,  in  ordering  the  discontinuance  of  free  water 
service  to  school  buildings,  drinking  fountains,  fire' department  build- 
mgs,  city  buildings,  oflBces,  and  for  sewer  flushings,  said:  *The 
praetice  of  furnishing  free  service  is  against  public  policy,  and  the 
Commission  l^as  gone  on  record  many  times  as  against  said  practice, 
therefore  this  feature  of  the  service  in  Frankfort  shall  be  eliminated 
immediately  upon  the  taking  effect  of  this  order.'' 

An  electric  utility  should  not  discriminate  against  private  con- 
sumers by  rendering  street  lighting  service  to  a  municipality  at  a 
loss.  Be  Lisbon  Electric  Light  &  P.  Co.  Case  No.  1610,  May  19, 
1921. 

Free  electric  service  to  a  municipality  under  the  terms  of  a  fran- 
chise were  not  disturbed  by  the  Commission,  there  being  no  com- 
plaint of  discrimination  preferential  to  the  city.  Board  of  R.  Comrs. 
V.  Hughes  Electric  Co.  Case  No.  1683,  May  31,  1921. 

8*  Large  consumers. 

In  Re  Citizens  Mut.  Heating  Co.  No.  6160,  Sept.  23,  1921,  the 
Indiana  Commission  said:  "In  relation  tb  the  application  of  either 
a  block  or  a  step  rate  for  heating  utilities,  the  Commission  fails  to 
see  the  justice  or  equity  in  granting  a  lower  rate  to  the  larger  con- 
sumers of  a  heating  utility  served  on  a  square  foot  of  radiation  basis, 
and  will  recognize  in  this  cause  one  fixed  rate  per  square  foot  of 
radiation  to  all  consumers.*^ 

Special  contract  rates  to  large  users  of  electricity  are  essentially 
unfair,  unreasonable  and  discriminatory.  Board  of  R.  Comrs.  v. 
Hughes  Electric  Co.  Case  No.  1683,  May  31,  1921. 

4.  StockJiolders  and  nonstockholders. 

In  Re  Cottonwood  Irrig.  &  Mining  Co.  Decision  No.  9008,  Appli- 
cation No.  6109,  May  26,  1921,  the  California  Commission  held  that 
wlien  the  rates  of  a  water  utility  serving  twenty-two  consumers,  nine 
of  which  are  stockholders,  are  so  low  that  the  stockholders  through 
stock  assessments  and  their  proportion  of  the  rates  are  obliged  to 
pay  81  per  cent  of  the  expenses  of  the  utility,  the  discrimination 
resulting  through  the  payment  of  such  assessments  should  be  elim- 
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iiiated  by  the  establishment  of  rates  sufficiently  high  to  cover  cost 
of  maintenance  and  operation. 

In  Re  Perry  Teleph.  Co.  No.  11510,  Jan.  23,  1922,  the  Illinois 
Commission  held  that  it  was  unlawful  to  exact  a  higher  rate  from 
telephone  subscribers  who  were  not  stockholders,  directors  and  offi- 
cers, than  from  subscribers  who  were  stockholders,  directors,  and 
officers. 

In  Re  People^s  Gas  Co.  No.  6266,  Jan.  21,  1922,  the  Indiana  Cora- 
mission,  in  denjring  a  proposed  increase  in  gas  rates,  ordered  a  com- 
pany to  charge  the  same  rate  to  its  stockholder  and  nonstockholder 
patrons. 

In  Re  Farmers  Mut.  Teleph.  Co.  Application  No.  4741,  March 
28, 1922,  the  Nebraska  Commission  eliminated  from  a  telephone  rate 
schedule  discriminatory  rates  in  favor  of  stockholder  subscribers. 

e.  Between  communitieB. 

A  purely  artificial  and  arbitrary  distinction  in  rates  not  founded 
upon  economic  differences  between  outlying  municipalities  and 
exchanges  lying  within  the  corporate  limits  of  Chicago  were  held  to 
be  discriminatory.  Stein  v.  Illinois  Bell  Teleph.  Co.  No.  8630,  June 
2,  1921. 

Any  discrimination  between  a  village  and  a  neighboring  city 
served  by  the  same  gas  company,  was  held  to  be  illegal,  there  being 
no  reason  for  preference.  Connell  v.  Adirondack  Power  &  Light 
Corp.  Cases  Nos.  7633,  7638,  April  14,  1921. 

d.  Particular  utilities. 
1.  Electricity, 

Electric  power  rates  which  do  not  pay  the  cost  of  production  create 
a  discrimination  against  the  customers  m  othver  classifications.  Re 
Wabash  Valley  Electric  Co.  No.  5943,  April  30,  1921. 

In  Re  Koshkonong  Light  &  P.  Co.  C-147,  Nov.  4,  1921,  the 
Wisconsin  Commission  approved  an  agreement  between  an  electric 
utility  and  another  utility  purchasing  its  distributing  system,  al- 
though such  agreement  would  result  in  the  imposition  of  a  connec- 
tion charge  upon  the  newly  acquired  line  not  applicable  to  the  other 
lines  of  the  purchasing  company.  The  Commission  stated  that  it 
would  not  result  in  such  an  unreasonable  discrimination  as  to  war- 
rant the  disapproval  of  the  contract,  but  that  this  should  not  be 
taken  to  mean  that  the  Commission  would  in  general  approve  ar- 
rangements the  effect  of  which  might  be  to  provide  for  the  financing 
of  what  are  virtually  extensions  of  the  lines  and  system  of  the  com- 
pany which  would  eventually  own  the  extensions,  in  accordance  ivitb 
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methods,  rules,  and  practices  different  from  the  methods,  rules,  and 
practices  filed  with  the  Commission  by  that  company. 

2.  Gas. 

In  Re  Boise  Gas,  Light  &  Coke  Co.,  Case  F-486,  Order  ^o.  839, 
April  29,  1922,  the  Idaho  Commission  authorized  a  gas  company  to 
file  a  rule  requiring  all  consumers  of  gas  for  lighting  purposes  to 
properly  maintain  at  their  own  expense  all  fixtures  through  which 
service  was  rendered,  it  appearing  that  the  compsmy  had  been  main- 
taining gas  arc  lights  without  charge. 

3.  Railroads, 

In  Sipple  V.  Seaboard  Air  Line  R.  Co.  (1921)  —  Ga.  — ,  110  S. 
E.  39,  the  court  of  appeals  of  Georgia  held:  "It  is  not  within  the 
power  of  a  railroad  company  and  a  shipper  to  agree  for  a  shipment 
to  be  carried  at  a  less  rate  than  that  prescribed  by  the  State  Railroad 
Commission  or  to  transport  freight  free.  Civ.  Code  1910,  §  2629 ; 
Central  of  Georgia  R.  Co.  v.  Willingham,  8  Ga.  App.  817,  70  S.  E. 
199.  Nor  can  any  railroad  company  make  any  charge  for  storage 
of  freight  greater  than  that  fixed  by  the  Commission  for  each  par- 
ticular storage,  or  discriminate,  directly  or  indirectly,  by  means  of 
rebate  or  any  other  device,  in  such  charges  between  persons.'' 

In  Standard  Gravel  Co.  v.  Grand  Trunk  R.  System  Lines  West, 
D-1648.  April  22.  1922,  the  Michigan  Commission  held  that  the 
failure  of  a  railway  company  to  absorb  switching  charges  in  the  city 
of  Detroit  was  not  a  discrimination  against  shippers  on  its  lines  be- 
cause another  ra:!road  did  absorb  switching  charges,  Conipiissioner 
Stewart  saying:"  It  is  unnecessary  to  cite  Commission  and  court 
decisions  on  the  proposition  that  if  a  carrier  does  not  absorb  a  switch- 
ing rate  for  *any  person  at  a  certain  point  it  is  no  discrimination 
against  these  persons  if  another  carrier  will  absorb  the  switching  rate 
at  that  point.    The  principle  is  too  well  settled  to  permit  discussion." 

In  Re  Chicago.  B.  &  Q.  R.  Co.  Dockets  F-821,  F-839,  April  20, 
1922.  the  South  Dakota  Commission  said  regarding  the  practice  in 
effect  during  the  period  of  Federal  control  of  granting  lower  railroad 
rates  for  the  transportation  of  material  when  consigned  to  public 
authorities  for  highway  and  other  improvement  works,  "while  such 
a  provision  is  still  in  effect  in  other  districts  and  while  the  South 
Dakota  statutes  provide  that  the  carriers  may  make  concessions  in 
the  way  of  lower  rates  for  such  materials  to  the  state,  the  general 
nature  of  the  statute  is  possibly  more  permissive  than  mandatory. 
The  Interstate  Commerce  Commission  in  N'atchez  Chamber  of  Com- 
merce V.  L.  &  A.  Ry.  Co.  63  I.  C.  C.  288-297,  did  not  disturb  such 
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an  arrangement  even  when  shown  to  prefer  local  shippers  in  the 
state  of  Louisiana/' 

4,  Interurban  railways. 

In  Old  Orchard  v.  Cumberland  County  Power  &  Light  Co.  F.  C. 
373,  Nov.  18,  1921,  the  Maine  Commission  dismissed  a  complaint 
asking  a  reduction  in  certain  local  fares  on  the  theory  that  a  con- 
cession given  to  one  branch  or  section  even  if  the  company  could 
afford  so  to  do,  would  constitute  discrimination  against  other  sec- 
tions, it  appearing  that  traffic  conditions  had  not  changed  sufficiently 
to  warrant  a  reduction  on  the  entire  system. 

5.  Telephones. 

In  Be  Richardson,  Decision  No.  9530,  Application  No.  6903, 
Sept.  19,  1921,  the  California  Commission  held  that  discrimination 
existed  when  a  privately  owned  subscribers*  line  enjojdng  unlimited 
service  with  an  exchange  of  a  Telephone  Company  is  used  by  the 
public  upon  the  payment  of  switching  charges. 

In  Re  Brookville  Teleph.  Co.  No.  6036,  July  30,  1921,  the  Indiana 
Commission  ordered  the  elimination  from  a  telephone  rate  schedule, 
of  preferential  and  discriminatory  rates  giving  merchants  and  their 
employees  service  for  residence  phones  at  reduced  rates. 

In  Re  Southwestern  Bell  Teleph.  Co.  Case  No.  2697,  Sept.  28, 
1921,  the  Missouri  Commission  denied  an  extension  of  free  service 
from  a  village  exchange  to  an  adjoining  city  on  the  ground  that 
such  free  service  would  be  giving  to  the  subscribers  of  the  local  ex- 
change service  at  a  lower  rate  than  that  charged  the  city  subscribers. 

In  Re  Marquette  &  A.  County  Teleph.  Co.  U--2498,  July  16,  1921, 
the  Wisconsin  Commission,  in  substituting  a  telephone  rate  schedule 
for  one  proposed  by  the  company,  said:  "It  appears  that  the  rates 
are  not  excessive  or  unreasonable  but  the  Commission  is  prohibited 
from  authorizing  such  a  schedule  as  applied  for  which  provides  a 
difference  in  rates  based  on  ownership  of  equipment,  not  in  the  form 
of  a  rental.  Hence  a  schedule  will  be  authorized  which  will  yield 
practically  the  same  revenue  but  which  will  comply  with  the  law.*^ 

In  Re  Mountain  States  Teleph.  &  Teleg.  Co.  No.  220,  Aug.  26, 
1921,  the  Wyoming  Commission  said:  "The  Commission  looks  with 
disfavor  upon  the  practice  of  allowing  free  interexchange  service, 
as  such  service  is  bound  to  result  in  unjust  discrimination  among 
the  subscribers.** 

///.  As  to  service. 

In  Hancock  v.  East  Side  Canal  Co.  Decision  No.  9936,  Case  No. 
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1250,  Dec.  29,  1921,  the  California  Commission,  in  modifying  an 
crder  relating  to  the  distribution  of  water  for  irrigation  purposes, 
said :  "It  is  a  fundamental  principle  of  public  utility  regulation  that 
all  consumers  be  placed  on  a  basis  of  equality  and  that  the  total  avail- 
able supply  of  the  utility,  such  as  a  water  company,  must  be  dis- 
tributed equally  among  all  consumers  up  to  the  maximum  point  of 
serving  to  consumers  the  amount  of  water  reasonably  required  for 
their  use.  Provision  is  made  by  chapter  80  of  the  Statutes  of  1913 
for  a  determination  by  the  Commission,  after  proper  hearing,  of  the 
extent  to  which  a  water  company  has  reached  its  maximum  capacity 
of  service  beyond  which  it  cannot  go  in  taking  on  new  consumers 
to  the  detriment  of  those  already  served.^'  For  original  Commission 
case,  see  P.U.R.1922A,  823. 
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VAN  BXJREN  WATERWOBKS 

v. 
CITY  OP  VAN  BUREN 

[No.  160.] 
(—  Ark.  — ,  237  S.  W.  696.) 

Appeal  and  review  »  Procedure  —  Entry  of  order, 

1.  An  appeal  allowed  by  the  Corporation  Commission,  but  not 
docketed  in  the  circuit  court  prior  to  the  enactment  of  Act  No.  124  of 
Arkansas — abolishing  the  Corporation  Commission,  transfering  its 
powers  and  duties  to  the  Bailroad  Commission,  preserving  pending  ap- 
peals from  Commission  orders,  and  providing  for  appeals  from  Com- 
mission orders  within  thirty  days  after  the  enactment  of  the  statute 
— ^may  be  prosecuted  within  the  time  prescribed  by  statute  without 
haying  another  formal  order  entered  by  the  Bailroad  Commission. 

Appeal  and  review  —  Procedure  —  Time  limit, 

2.  A  court  may  properly  refuse  to  dismiss  an  appeal  from  an  order 
of  the  former  Corporation  Commission  of  Arkansas  on  the  ground  that 
a  transcript  was  not  filed  in  the  circuit  court  by  the  secretary  of  the 
Commission  within  the  time  prescribed  by  statute,  if  it  does  not  appear 
that  the  appellant  was  at  fault  in  suffering  the  delay. 

Commiasion  —  Validity  of  orders  —  Appointm,ent  of  new  Commia- 
Moner. 

3.  A  Commission  order  is  not  void  for  the  reason  that  testimony 
in  the  case  was  adduced  prior  to  the  appointment  of  two  new  Com- 
missioners who  were  members  of  the  Commission  at  the  time  the  final 
order  was  made,  when  the  court  hears  such  case  de  novo  and  not  merely 
fo^  the  purpose  of  reviewing  for  error. 
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Appeal  and  review  —  Court  findinga  —  Rrefmniption  —  Valuation. 

4.  It  must  be  assumed  upon  appeal  that  a  lower  court  accepted 
a  lower  estimate  of  valuation  as  a  basis  of  reasonable  rates,  when  it 
has  evidently  rejected  testimony  relating  to  a  higher  valuation. 

Bates  —  Boxcera  of  courts  —  Confiscation,         ) 

5.  Under  the  Arkansas  statute  it  is  within  the  power  and  the 
duty  of  a  court  which  has  found  a  new  schedule  of  rates  to  be  un- 
reasonable and  excessive,  to  fix  such  a  rate  according  to  the  testimony 
as  is  reasonable  and  which  affords  a  just  return  upon  the  investment, 
when  it  appears  that  the  old  rates  are  unremunerative  upon  any  reason- 
able valuation  of  the  property.  ^ 

[February  20,  1922.] 

Appeai.  from  a  circuit  court  judgment  setting  aside  a  rate 
schedule  ordered  by  a  Commission  and  directing  reinstatement 
of  the  old  rates;  judgment  reversed  and  cause  remanded  for 
further  proceedings. 

Appearances :  W.  L.  Curtis,  of  Ft.  Smith,  for  appellant ;  E. 
L.  Matlock,  of  Van  Buren,  for  appellee. 

McCullochy  0.  J.:  Appellant  is  a  domestic  corporation, 
owning  the  waterworks  system  in  the  city  of  Van  Buren  and 
operating  the  same  under  a  franchise  from  the  city  council.  Oa 
May  26,  1920,  appellant  filed  with  the  Arkansas  Corporation 
Commission  notice  of  its  intention  to  cancel  the  rates  then  in 
force,  and  to  put  in  force  new  rates  and  charges  for  the  various 
services  rendered  by  it.  The  Commission  made  an  order  sus- 
pending the  proposed  increased  rates  during  the  pendency  of  the 
hearing  of  protests,  and  the  city  appeared  by  its  attorney  and 
protested  against  the  new  schedule.  The  matter  was  heard  by  - 
the  Commission,  and  an  order  was  entered  on  February  12,  1921, 
canceling  the  suspension  order  and  approving  the  proposed 
schedule  of  increased  rates.  The  city  of  Van  Buren  prayed  an 
appeal  from  the  order  of  the  Corporation  Commission  to  the 
circuit  court  of  Crawford  county,  as  then  provided  by  statute. 
Crawford  &  Moses'  Digest,  §  1698. 

Act  No.  124  of  the  General  Asseembly  of  1921  (Acts  Ark. 
1921,  p.  177),  abolishing  the  Corporation  Conmiission  and  trans- 
ferring certain  of  its  powers  and  duties  to  the  Railroad  Commis- 
sion, was  approved  by  the  Governor  and  went  into  effect  ou 
February  15,  1921,  three  days  after  the  entry  of  the  order  bjr 
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the  Corporation  Commission  in  this  case.  A  transcript  of  the 
proceedings  was  thereafter  prepared  and  filed  by  the  secretary 
of  the  Railroad  Commission,  in  the  office  of  the  clerk  of  the 
Crawford  circuit  court,  and  the  cause  proceeded  to  trial  in  that 
court  on  the  record.  Appellant  moved  to  dismiss  the  city's  appeal 
to  the  circuit  court,  but  the  motion  was  overruled. 

On  the  trial  of  the  cause  the  circuit  court  made  a  finding  that 
the  increased  rates  proposed  by  appellant  were  not  justified  by 
the  facts,  and  the  court  entered  its  judgment  canceling  said 
schedule  and  directing  that  the  original  rates  in  force  prior  to 
the  filing  of  the  new  schedule  be  reinstated  and  kept  in  force. 
The  judgment  also  contained  an  injunction  forever  restraining 
appellant — "from  diarging  and  collecting  from  its  customers  the 
said  increased  water  rates  set  forth  and  allowed  by  the  Corpora- 
tion Commission  and  put  into  force  and  effect  by  said  water  com- 
pany.'* 

An  appeal  has  been  prosecuted  to  this  court  from  the  judgment 
of  the  circuit  court, 

[1]  The  first  point  urged  here  is  that  the  appeal  was  not  prop- 
erly taken  and  prosecuted  within  the  time  prescribed  by  the 
statute.  Act  No.  124,  supra,  contains  a  section  providing  for 
the  continuation  of  tmdisposed  of  proceedings  pending  before  the 
Arkansas  Corporation  Conmiission,  and  also  providing  for  ap- 
peals from  orders  which  had  been  rendered  prior  to  the  time  that 
the  new  statute  went  into  effect  abolishing  the  Corporation  Com- 
mission.   That  section  (§22)  reads  as  follows: 

"That  all  investigations,  proceedings  or  hearings  that  may  be 
pending  before  the  Arkansas  Corporation  Commission  at  the  time 
this  act  becomes  effective  and  the  hearings  of  which  are  embraced 
within  the  powers  herein  conferred  on  the  Arkansas  Railroad 
Commission  shall  be  transferred  to  the  Arkansas  Railroad  Com- 
mission for  such  adjudication  as  may  be  made  by  it  under  the 
terms  of  this  act :  Provided,  however,  in  all  cases  where  the  Cor- 
poration Commission  has  made  a  final  decision  or  order,  any 
party  to  the  said  proceedings  shall  have  the  right  to  have  the 
matter  heard  on  appeal  by  the  circuit  court  in  the  county  of  the 
municipality  or  locality  affected  bv  the  matter  under  investiga- 
tion, which  appeal  shall  be  tried  by  de  novo  proceedings  by  in- 

P.U.R.1922D. 


186  ARKANSAS  SUPREME  COURT. 

Btituting  said  proceedings  within  thirty  days  after  the  passage 
of  this  act,  and  the  secretary  of  the  Arkansas  Corporation  Com- 
mission is  hereby  required  to  furnish  a  full,  true  and  complete 
transcript  of  the  proceedings  before  the  Corporation  Commis- 
sion, the  cost  of  which  shall  be  paid  by  the  party  desiring  it,  and 
all  cases  which  have  heretofore  been  appealed  to  the  circuit  courts 
of  this  state  from  any  decision  or  order  of  the  Corporation  Com- 
mission and  which  appeals  are  now  pending  shall  be  heard  and 
determined  by  said  courts  on  the  merits  as  in  other  cases  by  law 
made  and  provided/^    Act  No.  124,  p.  205,  Acts  Ark.  1921. 

It  will  be  seen  from  an  examination  of  the  language  of  the 
section  just  quoted  that  there  is  a  provision  for  taking  appeal 
from  orders  of  the  Corporation  Commission  within  thirty  days 
after  the  enactment  of  the  new  statute,  and  it  provides  for  the 
preservation  of  appeals  which  have  already  been  taken  before 
the  passage  of  the  new  statute  and  which  were  pending  at  that 
time.  Counsel  debate  the  question  whether  the  appeal  in  this 
case  was  "pending''  within  the  meaning  of  the  statute;  the 
appeal  having  been  allowed  by  the  Corporation  Commission,  but 
not  having  been  docketed  in  the  circuit  court  prior  to  the  enact- 
ment of  the  new  statute. 

It  is  unnecessary  to  determine  which  clause  of  the  statute  the 
appeal  falls  under,  for,  if  the  appeal  was  then  pending  within 
the  meaning  of  the  statute,  the  right  to  continue  the  prosecution 
of  it  was  preserved;  and,  if  it  was  not  a  pending  appeal,  then 
the  city  had  the  right  to  take  an  appeal  within  thirty  days,  and, 
having  already  prayed  for  and  obtained  from  the  Corporation 
CoDMnission  an  order  allowing  the  appeal,  it  was  unnecessary  to 
have  another  formal  order  entered  by  the  Eailroad  Commission. 

[2]  The  transcript  was  not  filed  within  the  forty  days  pre- 
scribed by  the  old  statute,  nor  within  thirty  days  after  the  pas- 
sage of  the  new  statute.  The  statute  imposed  upon  the  secretary 
of  the  Commission  the  duty  of  filing  with  the  clerk  of  the  circuit 
court  a  transcript  of  the  proceedings  before  the  Commission. 
This  duty  was  imposed  by  the  old  statute,  and  this  duty  fell  to 
the  secretary  of  the  Railroad  Commission  under  the  new  statute. 
It  does  not  appear  that  the  city  was  at  fault  in  suffering  the 
delay,  and  there  was  no  abuse  of  the  court's  discretion  in  refus- 
ing to  dismiss  the  appeal. 
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[3]  It  is  contended  by  counsel  for  the  city  that  the  order  of 
the  Corporation  Commission  was  void,  and  that  the  judgment 
of  the  circuit  court  should  be  affirmed,  for  the  reason  that  the 
record  shows  that  the  testimony  in  the  case  was  adduced  prior 
to  the  appointment  of  two  new  Commissioners,  who  were  mem- 
bers of  the  Commission  at  the  time  the  final  order  was  made. 
This,  at  most,  was  a  mere  irregularity,  which  did  not  affect  the 
validity  of  the  proceedings.  The  circuit  court,  under  the  statute, 
hears  causes  of  this  kind  de  novo,  and  not  merely  for  the  purpose 
of  reviewing  the  proceedings  before  the  Commission  for  error. 
St  Louis  S.  W.  R  Co.  v.  Stewart,  —  Ark.  — ,  P.U.R1922B, 
569,  235  S.  W.  1003.  The  contention,  therefore,  of  appellee, 
that  the  order  is  void  for  the  reason  stated  above,  is  untenable. 

[4]  It  appears  from  the  record  that  three  witnesses  were  intro- 
duced and  testified  in  considerable  detail  upon  the  merits  of  the 
questions  involved.  One  of  them  was  Mr.  Shockley  who  was  the 
manager  of  appellant's  plant.  Another  was  Mr,  Helmreich, 
engineer  of  the  Commission,  who  not  only  testified  orally,  but 
filed  a  written  report  of  his  findings  concerning  the  physical  con- 
dition and  valuation  of  the  water  plant,  and  other  matters  con- 
nected therewith  that  might  affect  the  questions  at  issue  in  the 
proceedings.  The  other  witness  was  Mr.  Kiersted,  an  engineer 
employed  to  make  estimates  in  regard  to  the  condition  of  the 
plant,  and  who  testified  in  detail  concerning  matters  affecting 
tlie  propriety  of  the  new  schedule  of  rates.  The  differences  be- 
tween the  three  witnesses  related  to  matters  of  physical  valuation 
of  the  plant.  Witness  Shockley  placed  the  valuation  for  rate- 
making  purposes  at  $153,554.68 ;  Helmreich  placed  the  valuation 
at  $129,813.28,  and  Kiersted  placed  the  valuation  at  $99,519, 
including  the  value  of  real  estate,  which  he  appraised  separately. 
The  Corporation  Commission  seems  to  have  accepted  the  valua- 
tion fixed  by  witness  Helmreich,  and  to  have  made  a  finding  of 
facts  in  detail  to  the  effect  that  the  schedule  of  increased  rates 
based  on  that  valuation  was  not  unreasonable.  The  circuit  court 
evidently  rejected  that  testimony,  and  we  must  assume  that  it 
accepted  the  lower  estimate  of  witness  Kiersted. 

[5]  We  cannot  say  that  this  was  unwarranted,  and  that  the 
circuit  court  erred  in  finding  that  the  new  schedule  of  rates  was 
unreasonable  and  excessive.    The  court  erred,  however,  in  putting 
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in  force  th^  old  rates,  which,  according  to  the  unflispnted  evi- 
dence, were  unremnnerative  upon  any  reasonable  valuation  of  the 
property.  There  is  testimony  that  is  undisputed  that  the  com- 
pany had  never  paid  a  dividend  and  it  is  not  shown  that  this 
resulted  from  mismanagement  or  any  untoward  circumstance. 
The  only  inference  to  be  drawn  from  the  testimony  is  that  under 
the  old  schedule  of  rates  the  company  cannot  earn  compensation 
for  its  stockholders  upon  their  investment.  The  fact  that  the 
new  rates  were  unreasonable  did  not  justify  the  court's  order  in 
compelling  the  company  to  restore  the  old  rates,  which  were  con- 
fiscatory. It  was  within  the  power  and  'the  duty  of  the  circuit 
court  to  fix  such  a  rate,  according  to  the  testimony  in  the  record, 
as  was  reasonable,  and  which  would  afford  a  just  return  upon  the 
investment.  'Clear  Creek  Oil  &  Gas  Co.  v.  Ft.  Smith  Spelter 
Co.  148  Ark.  260,  230  S.  W.  897. 

The  judgment  of  the  circuit  court  is  the^ore  reversed,  and 
the  cause  remanded  for  further  proceedings. 


UNITBD  STATES  DISTRICT  COURT,  K.  D.  ARKANSAS,  B.  D. 

HELENA  WATER  COMPANY 

t;. 

CITY  OF  HELENA,  et  al. 

[No.  493.] 
(277  Fed.  66.) 

CaurtM  ^  Judicial  proceedings  *  What  constitutes  —  AppeaL 

1.  An  appeal  from  the  action  of  a  municipal  council  or  Citj 
Commission  under  Acts,  Ark.  1921  No.  124,  §  19,  for  the  purpose  of 
having  a  court  determine  what  rates  are  reasonable,  enter  an  order 
setting  out  such  rates,  and  cause  the  same  to  be  certified  to  the  council 
or  Commission,  is  a  judicial  proceeding  although  denominated  "an 
appeal**  and,  if  the  necessary  facts  authorizing  a  Federal  court  to 
assume  jurisdiction  exist,  it  is  its  duty  to  exercise  it  when  invoked. 

Constitutional  law  —  Departments  of  Oovemment  —  Pouters  of  court 
—  Legislative, 

2.  A  legislative  act  conferring  power  upon  a  court  to  establish 
rates  for  the  future  is  unconstitutional. 

[October  Term,  1921.] 

Motion  for  a  preliminary  injunction  to  restrain  the  enforce- 
ment of  franchise  water  rates  alleged  to  be  confiscatory;  objection 
to  jurisdiction  overruled. 

r.U.R.1922D. 


HELENA  WATER  CO.  ▼.  HELENA.  1S9 

Appearances :  Moore,  Smith,  Moore  &  Trieber,  of  Little  Rock, 
Arkansas,  for  plaintiff;  Fink  &  Dinning,  of  Helena,  Arkansas, 
for  defendants. 

Trieber,  District  Judge:  The  plaintiff  seeks  a  temporary  in- 
junction to  restrain  the  defendants,  the  city,  and  its  officials  from 
enforcing  an  ordinance  fixing  rates  for  supplying  water  to  the 
citizens  of  the  city,  which  are  alleged  to  be  confiscatory. 

A  preliminary  question  arising  is  whether,  under  the  act  of 
the  General  Assembly  of  the  state  of  Arkansas  of  February  15, 
3921  (Act  124,  Acts  of  Ark.  1921,  pp.  177,  202),  the  rule  of  law 
established  in  Prentis  v.  Atlantic  Coast  Line  Co.  211  U.  S.  210, 
29  Sup.  Ct.  Rep.  67,  53  L.  ed.  150,  and  cases  following  it  or  that 
in  Bacon  v.  Rutland  R.  Co.  232  U.  S.  134,  34  Sup.  Ct.  Rep. 
283,  58  L.  ed.  538,  and  authorities  following  that  case,  controls. 

The  importance  of  the  question  will  be  apparent  from  the  fact 
that,  if  the  court  should  erroneously  hold  that  the  Prentis  Case 
controls,  and  for  this  reason  refuse  to  grant  the  temporary  in- 
junction, until  plaintiff  has  exhausted  its  remedy  of  appeal  pro- 
vided by  the  act,  and  the  courts  of  the  state  should  hold  that  the 
rates  are  not  confiscatory,  that  determination  would  become  res 
judicata.  Detroit  &  M.  R.  Co.  v.  Michigan  Railroad  Commission, 
235  U.  S.  402,  35  Sup.  Ct.  126,  59  L.  ed.  288,  afiirming  the 
decision  of  the  District  Court  reported  in  203  Fed.  864. 

The  provision  of  the  act  of  the  General  Assembly  vesting  the 
power  in  municipal  councils  to  establish  rates  is  §  17,  and  need 
not  be  copied,  as  it  vests  the  power  usually  vested  in  Commissions 
and  cities  to  establish  rates  to  be  charged  by  public  utilities.  The 
section  providing  for  appeals  from  the  action  of  the  council  of  a 
city  exercising  this  power  is  found  in  §  19  of  the  act.  That 
section  reads: 

"Sec.  19.  Appeal  from  Action  of  Municipal  Council  or  City 
Commission.  Any  person,  firm,  company,  or  corporation  ag- 
grieved by  any  rate  fixed  by  said  municipal  council  or  City  Com- 
mission or  by  any  order  or  ordinance  made  in  pursuance  of  this 
act,  shall  have  the  right  to  have  said  action  on  the  part  of  such 
municipal  council  or  City  Commission  reviewed  as  to  its  legality, 
validity,  fairness,  and  reasonableness,  by  the  circuit  court  of  the 
county  in  which  said  municipal  council  or  City  Commission  is 
located  (or  where  ^here  are  two  circuit  courts  in  said  county,  then 
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in  the  circuit  court  in  the  district  where  such  council  or  Commis- 
sion is  situated).  Said  review,  however,  by  said  circuit  court 
shall  be  made ;  provided,  and  upon  condition,  that  the  applicant 
files  in  said  court  or  in  the  office  of  the  clerk  thereof  within  sixty 
days  after  making  of  such  order  or  ordinance  or  rate  as  to  which 
the  appeal  is  desired,  its  petition  or  complaint  as  in  other  cases 
setting  out  the  order  or  ordinance  or  rate  or  other  matter  therein 
complained  of,  therein  alleging  according  to  the  usual  rules  of 
pleading  facts  showing  that  the  applicant  is  entitled  to  the  relief 
therein  prayed,  upon  which  complaint  summons  shall  be  issued 
and  served  in  the  manner  and  for  the  time  as  in  other  circuit 
cases ;  the  said  appeal  in  the  circuit  court  shall  proceed  de  novo. 
The  court  in  reviewing  the  action  of  the  council  or  Commission 
shall  hear  evidence  and  determine  what  rates  would  afford  the 
appellant  valid  and  reasonable  compensation  for  the  services 
rendered,  and  shall  enter  an  order  setting  out  such  rates  and  cause 
the  same  to  be  certified  to  the  council  or  Commission  and  such 
council  or  Commission  shall  thereupon  fix  such  rates  as  shall  be 
in  conformity  with  the  finding  of  the  court;  provided,  either 
party  shall  have  the  right  to  appeal  to  the  Supreme  Court  within 
thirty  days  from  the  rendition  of  such  order,  in  which  event  the 
said  council  or  Commission  shall  await  the  further  orders  of  the 
court.  The  circuit  court  shall  have  the  power  to  require  all  proof 
to  be  taken  in  the  form  of  depositions,  if  so  desired  by  it,  and  to 
appoint  a  master  to  take  the  proof  and  make  a  finding  and  recom- 
mendation, subject  to  the  approval  of  the  court.  The  circuit 
court  or  the  judge  thereof  in  vacation  of  the  county  in  which 
such  municipality  is  located,  shall  upon  petition  therefor,  have 
the  power  and  is  hereby  delegated  the  duty  to  issue  a  preliminary 
restraining  order  with  or  without  bond  as  may  seem  proper,  re- 
straining the  violation  of  any  order  or  ordinance  made  by  any 
municipality  under  this  act,  or  restraining  the  violation  of  any 
duty  on  the  part  of  any  public  utility  prescribed  by  this  act  or 
any  municipality  hereunder  and  upon  final  hearing  upon  such 
petition  to  make  permanent  on  the  part  of  said  court,  said  pre- 
liminary restraining  order. '^ 

It  will  be  noticed  that  this  section  requires  the  public  utilities 
to  file  an  ordinary  complaint  in  the  circuit  court,  that  the  hearing 
bo  de  novo,  and  authorizes  the  court  "to  determine  what  rates 
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would  afford  the  appellant  valid  and  reasonable  compensation 
for  the  services  rendered,  and  shall  enter  an  order  setting  ont 
such  rates  and  cause  the  same  to  be  certified  to  the  council  or 
Commission,  and  such  council  shall  thereupon  fix  such  rates  as 
shall  be  in  conformity  with  the  finding  of  the  court/*  The  right 
of  appeal  from  the  circuit  to  the  Supreme  Court  is  also  author- 
ized  by  that  ■  section.  That  the  establishment  of  rates  for  the 
future  is  clearly  legislative  is  beyond  question,  Prentis  v.  Atlan- 
tic Coast  Line  Co.  supra,  while,  on  the  other  hand,  the  appeal 
provided  is  clearly  a  judicial  act,  as  the  Con»cituttion  of  the  state 
separates  legislative,  executive,  and  judicial  powers.  The  su- 
preme court  of  the  state  in  a  number  of  cases  has  held  that  on 
appeals  from  assessments  of  benefits  by  improvement  districts 
the  circuit  courts  of  the  state  act  in  a  judicial  capacity.  In  Mis- 
souri Pac  R.  Co.  V.  Conway  County  Bridge  District,  134  Ark. 
292,  297,  204  S.  W.  630,  631,  which  was  on  appeal  from  such 
an  assessment,  the  court  said: 

"The  circuit  court  acts  in  a  judicial,  and  not  in  an  administra- 
tive, capacity,  and  under  the  Constitution  an  appeal  to  this  court 
will  lie  from  all  final  judgments  and  orders  of  the  circuit  courts 
.  •  •  The  right  of  appeal  extends  to  special  proceedings,  though 
the  right  be  not  expressly  granted  in  the  statute  authorizing  such 
proceedings" — citing  former  decisions  of  that  court. 

In  St.  Louis  Southwestern  R.  v.  Commissioners  of  Road  Impr. 
Dist.  No.  2,  265  Fed.  524,  the  United  States  Circuit  Court  of 
Appeals  for  this  circuit  held  that  such  an  appeal  is  a  suit,  which 
may  be  removed  to  the  national  court  for  diversity  of  citizenship. 
It  is  true  that  the  supreme  court  of  the  state  in  Missouri  Pac. 
E.  R,  V.  Izard  County  Highway  Impr.  District,  143  Ark.  261, 
220  S.  W.  452,  held  that  such  a  proceeding  is  not  removable,  but 
the  opinion  in  that  case  was  filed  five  days  before  the  opinion  in 
fhe  St.  Louis  Southwestern  Ry.  v.  Commissioners  of  Road  Impr. 
District  l^'o.  2,  supra,  and  neither  court  knew  of  the  decision  of 
the  other.  Although  the  supreme  court  held  in  that  case  that  it 
^as  not  a  judicial  proceeding,  which  can  be  removed  to  a  national 
court,  it  proceeded  to  dispose  of  the  case  on  its  merits,  notwith- 
standing that  the  Constitution  of  the  state  separates  legislative, 
executive,  and  judicial  powers  and  provides  that  (article  4) : 

"Sw.  1.   The  powers  of  the  Government  of  the  state  of  Arkan- 
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sas  shall  be  divided  into  three  distinct  departments,  ...  to 
wit :  Those  which  are  legislative  to  one,  those  which  are  execu- 
tive to  another,  and  those  which  are  judicial  to  another. 

"Sec.  2.  No  person,  or  collection  of  persons,  being  one  of  these 
departments,  shall  exercise  any  power  belonging  to  either  of  the 
others,  except  in  the  instances  hereinafter  expressly  directed  or 
permitted." 

In  view  of  these  provisions  of  the  Constitution  and  its  con- 
struction by  the  court  of  last  resort  of  the  state,  the  court  is  of 
the  opinion  that  the  proceeding  under  §  19  of  the  act,  although 
denominated  "an  appeal,''  is  in  fact  so  far  as  it  applies  to  the 
sufficiency  of  the  rates,  a  judicial  proceeding,  and,  if  the  neces- 
sary facts  authorizing  a  national  court  to  assume  jurisdiction 
exist,  it  is  its  duty  to  exercise  it,  when  invoked.  Chicot  County 
V.  Sherwood,  148  U.  S.  529,  13  Sup.  Ct.  Rep.  695,  37  L.  ed. 
646 ;  General  Oil  Co.  v.  Crain,  209  U.  S.  211,  28  Sup.  Ct.  Rep. 
475,  52  L.  ed.  754;  Barber  Asphalt  Co.  v.  Morris,  132  Fed.  945, 
949,  66  C.  C.  A.  55,  59,  67  L.R.A.  761 ;  Love  v.  Atchison,  T.  & 
S.  F.  R.  Co.  185  Fed:  321,  325,  107  C.  C.  A.  403,  407. 

[2]  But  the  power  of  the  court  to  establish  rates  for  the  future 
is  clearly  a  legislative  act,  and,  under  the  Constitution  of  the 
state,  cannot  be  conferred  on  the  judiciary  department,  and  is 
therefore  unconstitutional.  State  v.  Hutt,  2  Ark.  282 ;  County 
of  Pulaski  V.  Irvin,  4  Ark.  473 ;  State  Bank  v.  Curran,  10  Art. 
142 ;  Kilboum  v.  Thompson,  103  U.  S.  168,  26  L.  ed.  377. 

Is  that  part  of  the  act  conferring  rate  power  on  the  court  sep- 
arable from  the  other  part?  Ordinarily  this  would  at  best  be 
doubtful,  for  both  of  these  powers  are  conferred  in  the  same  sec- 
tion and  sentence.     But  §  26  of  the  act  provides: 

"If  any  section,  subsection,  sentence,  clause,  or  phrase  of  this 
pct  is  for  any  reason  held  to  be  unconstitutional,  such  decision 
shall  not  aflFect  the  validity  of  the  remaining  portions  of  this  act/' 

These  provisions  are  therefore  separable. 

The  conclusion  of  the  court  is  that,  while  the  court  is  without 
jurisdiction  to  establish  rates  for  the  future,  it  bias  the  same 
jurisdiction  to  determine  whether  the  rates  are  confiscatory  as 
the  circuit  courts  of  the  state  are  given  by  the  act,  and  the  con- 
tention that  this  action  is  to  be  ruled  by  the  Prentis  Case  is  un- 
tenable. 
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C.  H.  BARTELS 

V. 

HESSLER  BROTHERS  et  aL 

[No.  11996.] 

Aui&mohUes  —  Evidence  as  to  operation  —  Private  provieiona. 

1.  A  declaration  in  the  incorporation  papers  of  a  motor  yehicle 
company  that  it  was  incorporated  on  August  4,  1910,  to  do  a  general 
hauling  of  express  and  freight  and  other  articles  does  not  support  a 
finding  that  the  company  was  operated  over  specified  routes  as  a 
public  utility  prior  to  January  1,  1914. 

d^UotnohUes  ^  Cotntniseion  jurisdiction  —  Interstate  trafflo. 

2.  A  state  Commission  has  jurisdiction  over  motor  vehicle  trans- 
portation although  the  transportation  companies  are  engaged  in  inter- 
state commerce,  especially  so  when  Congress  has  not  aaserted  its 
paramount  authority  over  interstate  truck  lines. 

[May  18,  1922.] 

Petition  for  a  rehearing  of  a  case  involving  the  operation  of 
motor  vehicles  without  authority;  rehearing  denied.  For  the 
original  opinion  see  P.U.R.1922B,  584. 

By  the  Commission:  On  January  18,  1922,  the  Commission 
entered  the  original  order  in  the  above  entitled  cause.  On  Jan- 
uary 30,  1922,  a  petition  for  a  rehearing  was  filed  by  attorneys 
for  the  respondents,  with  the  exception  of  respondent,  J.  A. 
Butler.  On  February  6,  1922,  respondent,  J.  A.  Butler,  by  his 
attorney  G.  E.  Brown,  filed  a  separate  petition  for  a  rehearing. 
On  February  9,  1922,  at  a  conference  of  the  Commission  the 
petition  for  a  rehearing  and  stay  order  was  granted  as  to  the  re- 
spondents J.  A.  Butler  and  Schwartz  Brothers  Express  Com- 
pany. As  to  all  other  respondents  the  petition  for  rehearing  and 
stay  order  was  denied. 

[1]  The  purpose  of  the  Commission  in  granting  the  rehearing 
as  to  respondents  J.  A.  Butler  and  Schwartz  Brothers  Express 
Company  was  that  in  the  petitions  for  a  rehearing  it  had  been 
alleged  that  J.  A.'  Butler  had  been  engaged  in  this  business  since 
September  16,  1911,  and  that  Schwartz  Brothers  Express  Com- 
pany had  been  engaged  in  this  business  since  August  4,  1910, 
the  date  of  their  incorporation,  both  of  said  dates  being  prior 
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to  January  1,  1914.  It  was  to  permit  this  evidence  to  be  incor- 
porated in  the  record  that  prompted  the  granting  of  the  rehear- 
ing by  the  Conmiission. 

The  case  was  set  for  rehearing  at  East  St.  Louis,  Illinois,  on 
April  7,  1922,  at  which  time  the  case  was  again  heard  and  taken. 
An  examination  of  the  evidence  taken  at  the  hearing  on  April 
7,  1922,  discloses  no  evidence  to  support  the  above  mentioned 
allegations,  and  apparently  no  effort  was  made  by  the  respond- 
ents' attorneys  to  prove  these  facts.  It  is  true  that  in  the  record 
of  this  case  appears  an  eschibit  in  the  nature  of  a  certified  copy 
of  the  incorporation  papers  of  Schwartz  Brothers  Express  Com- 
pany showing  that  they  were  incorporated,  on  August  4,  1910, 
"to  do  a  general  hauling  of  express  and  freight  and  other  arti- 
cles." However,  this  fact  alone  would  not  support  a  finding 
that  the  Schwartz  Brothers  Express  Company  was  operating 
over  the  routes  now  in  question  as  a  public  utility  prior  to  Jan- 
uary 1,  1914. 

[2]  The  petition  for  a  rehearing  also  alleges  that  the  respond- 
ents are  engaged  in  interstate  conMnerce  and  denies  the  juris- 
diction of  this  Commission  over  them  because  of  this  fact.  Not- 
withstanding the  fact  that  Congress  has  paramount  authority 
over  the  instrumentalities  of  interstate  commerce  under  the  com- 
merce clause  of  the  Federal  Constitution,  it  can  hardly  be  said 
that  the  Interstate  Commerce  Commission  has  jurisdiction  to 
grant  certificates  of  convenience  and  necessity  authorizing  pub- 
lic utilities  to  operate  in  the  state  of  Illinois,  without  their  hav- 
ing complied  with  the  statutes  of  said  state,  which  require  that 
they  secure  a  certificate  of  convenience  and  necessity  from  this 
Commission.  It  might  also  be  noted  in  passing  that  up  to  the 
present  time  Congress  has  not  asserted  its  paramount  authority 
over  interstate  motor  truck  lines,  and  it  is  a  well  established  rule 
that  until  Congress  acts  under  its  superior  authority  by  regula- 
ting the  subject  matter  for  itself,  the  exercise  of  authority  con- 
ferred by  a  state  upon  a  Commission  to  regulate  the  instrumen- 
talities of  interstate  commerce  does  not  offend  against  the  com- 
merce clause  of  the  Federal  Constitution.  Pennsylvania  Gas 
Co.  V.  Public  Service  Commission,  252  TJ.  S.  23,  64  L.  ed.  434; 
Simpson  v.  Shepard,  230  U.  S.  352,  33  Sup.  Ct.  Rep.  729,  57 
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L.  ed.  1511;  louwvaie  &  N.  K.  Co.  v.  Garrett,  231  TJ.  S.  298, 
34  Sup,  Ct  Eep.  48,  58  L.  ed.  229 ;  Port  Eichmond  &  Bergen 
Point  Terry  Co.  v.  Board  of  Chosen  Free  Holders,  234  TJ.  S. 
317,  34  Sup.  Ct  Eep.  821,  58  L.  ed.  1330. 

It  would,  therefore,  seem  that  this  point  is  not  well  taken. 

The  Commission,  therefore,  finds  that  the  order  entered  in  the 
above  entitled  cause  on  January  18,  1922,  should  stand  and  be 
reaffirmed  as  the  order  of  this  Commission. 

It  is  therefore  ordered  by  the  Illinois  Conmierce  Commission 
that  the  order  of  this  Commission  entered  on  January  18,  1922, 
in  the  above  entitled  cause  shall  stand,  and  the  same  is  hereby 
reaffirmed  as  the  order  of  this  Commission. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  18th 
day  of  May,  a.  d.  1922. 
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P.  N.  ASHLEY  et  al. 
BAILEOAD  COMMISSION. 

[8.  P.  10161.] 

(—  Cal.  ~,  204  Pac.  826.) 

Appeal  and  review  »  Commiasion  findings  »  Batee, 

1.  The  matter  of  rates  and  regulations  of  water  utilities  is  largely, 
if  not  entirely,  discretionary  with  the  California  Commission  and  the 
courts  wiU  not  interfere  with  its  refusal  to  make  rules  and  regulations 
when  no  facts  are  set  forth  which  show  ahuse  of  discretion. 

Camtnissions  —  Jurisdiction  —  Damages. 

2.  The  California  Commission  has  no  jurisdiction  to  compel  an 
irrigation  company  to  repay  to  consumers  money  borrowed  to  construct 
extensions. 

[February  20,  1922.] 

En  bai9^o.  Petition  asking  a  court  to  review  a  Commission 
decision  dismissing  a  complaint  asking  for  rules  and  regulations 
and  for  the  repayment  of  money  borrowed ;  writ  of  review  denied. 

Appearances:  John  S.  Partridge,  K.  C.  Partridge  and  Mas- 
tick  &  Partridge,  all  of  San  Francisco,  and  Elmer  W.  Armfield 
and  Arthur  B.  Eddy,  both  of  Woodland,  for  petitioners. 
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Per  Curiam.  The  petitioners,  seven  in  number,  have  pre- 
sented a  petition  to  this  court  asking  a  review  of  a  certain  deci- 
sion of  the  Railroad  Commission  made  on  July  30,  1921,  dis- 
missing a  complaint  made  by  said  petitioners  to  the  Railroad 
Commission  asking  for  certain  relief  at  its  hands.  The  petition 
to  this  court  does  not,  in  itself,  state  any  facts  which  show  that 
the  Railroad  Commission  has  exceeded  its  jurisdiction.  It  con- 
tains nothing  more  than  general  statements  that  the  decision  of 
the  Railroad  Commission  complained  of  violates  the  rights  of  the 
petitioners,  and  that  it  is  unreasonable  and  discriminatory. 

[1]  From  the  exhibits  attached  thereto  it  aj)pears  that  the 
Sutter-Butte  Canal  Company  is  the  owner  of  certain  water  rights 
find  a  system  of  ditches  and  canals,  the  nearest  of  which  was 
about  seven  miles  from  the  lands  of  the  petitioners;  that  in  the 
year  1918  the  petitioners  and  the  canal  company  entered  into 
an  agreement  whereby  the  canal  company  agreed  to  construct  a 
dit^h  leading  from  its  canal  to  the  lands  of  the  petitioners,  and 
to  conduct  water  therein  from  its  water  system  to  said  lands  for 
the  irrigation  thereof,  in  consideration  whereof  the  petitioners 
agreed  to  advance  and  loan  to  the  canal  company  the  money  nece9- 
sary  for  such  construction,  and  thereafter  to  take  water  from  the 
canal  from  year  to  year  as  desired  at  the  rate  of  $7  per  acre  per 
year.  The  canal  company  agreed  to  repay  to  said  petitioners, 
respectively,  the  amounts  advanced,  by  applying  thereto  a  certain 
proportion  of  its  revenues  in  succeeding  years  until  the  amounts 
so  advanced  should  be  repaid  without  interest.  The  agreement 
further  provided  that  if  any  differences  arose  between  the  parties 
the  same  should  be  referred  to,  and  should  be  settled  by  the  Rail- 
road Commission,  and  that  the  contract  was  "to  be  subservient 
to  any  ruling  of  the  Railroad  Conmiission  in  the  matter  of  rates 
or  other  matters"  covered  by  the  contract.  Differences  arose  be- 
tween the  parties,  complaint  was  made  to  the  Railroad  Commis- 
sion, and  thereupon  the  Commission  made  an  order  establishing 
different  rates  than  those  fixed  by  the  agreement  Thereupon 
other  differences  arose,  and  the  petitioners  filed  with  the  Commis- 
sion the  complaint  in  question  asking  that  certain  rules  and  regu- 
lations be  made  by  the  Commission  governing  the  rates  of  the 
canal  company,  and  directing  the  canal  company  to  repay  to  the 
petitioners  and  to  each  of  them  the  sum  of  money  advanced  by 
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thom  respectively  for  the  construction  of  the  aforesaid  canal,  to- 
gether with  interest  thereon. 

Upon  this  petition,  after  taking  evidence,  the  Commission 
jnade  an  order  dismissing  said  complaint,  which  order  it  is  now 
claimed  was  in  excess  of  its  authority  and  discriminatory. 

With  respect  to  the  request  for  the  making  of  rules  and  regu- 
lations, it  seems  sufficient  to  say  that  such  matters  are  largely,  if 
not  entirely,  discretionary  with  the  Commission,  and  no  facts  are 
Mt  forth  which  show  such  abuse  of  discretion  as  to  make  its  re- 
fusal an  excess  of  jurisdiction. 

[2]  With  respect  to  the  part  of  the  complaint  asking  for  an 
order  by  the  Commission  upon  the  canal  company  requiring  it  to 
repay  to  the  petitioners  the  money  advanced  by  them,  we  think 
the  Commission  properly  dismissed  the  application.  It  was  in 
effect  a  complain  to  recover  money,  and  it  necessarily  assumed 
that  the  Commission  has  jurisdiction  to  entertain  actions  to  com- 
pel public  utilities  to  pay  debts  owing  by  them  for  money  bor- 
rowed to  enable  it  to  construct  its  canals  or  works.  We  are  not 
advised  that  the  Commission  has  jurisdiction  of  that  character. 
It  is  part  of  the  jurisdiction  of  the  superior  courts  of  the  state ; 
our  attention  has  not  been  called  to  any  act  of  the  legislature 
which  purports  to  give  to  the  Commission  .such  jurisdiction,  and 
we  have  not  found  any  statute  purporting  to  do  so.  Such  juris- 
diction is  not  included  in  any  direct  constitutional  grant  of  power 
to  the  Commission. 

It  is  not  pointed  out  wherein  the  order  dismissing  the  com- 
plaint and  refusing  to  give  the  relief  asked  thereby  has  produced 
or  will  produce  any  unlawful  discriminations  between  the  peti- 
tioners and  other  persons. 

For  these  reasons  we  deny  the  application  for  the  issuance  of 
a  writ  of  review. 

Shaw,  C.  J.,  Bichards,  Justice  pro  tem.^  and  Lawlor^  Waste, 

Shurdeff,  and  Wilbur^  JJ.^  concur. 
p.n.R.i9e2D. 
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CLAUDE  0.  TAYLOB 

V. 

PUBLIC  UTILITIES  COMMISSION". 

»  [No.  430.] 

(—  Mich.  — ,  186  N.  W.  486.) 

OommisstonB  ^  Jurisdiction  --  Limitations  --  Statutes, 

1.  The  Michigan  Public  Utilities  Commission  as  a  creature  of  the 
statute  has  no  inherent  or  common-law  power  and  its  jurisdiction  in 
any  instance  must  affirmatively  appear  in  the  statute  before  it  can 
be  invoked  or  exercised,  and  the  provisions  of  the  statute  cannot  be 
enlarged  by  implication. 

Parties  —  Municipality  —  Consumers  —  Gas  rates. 

2.  Under  the  Michigan  statute  giving  the  Commission  power  to 
change  or  alter  rates  fixed  by  franchise  or  agreement  upon  submission 
of  the  question  by  a  municipality  and  a  public  utility,  the  Commission 
can  act  only  upon  the  petition  by  the  municipality. 

[February  8,  1922.] 

Application  for  a  writ  of  mandamus  directing  the  Michigan 
Commission  to  entertain  a  consumer's  petition  invoking  the  Com- 
mission to  fix  gas  rates ;  writ  denied. 

Appearances :  Claude  O.  Taylor,  in  pro  per ;  Merlin  L.  Wiley, 
Attorney  General,  and  Clare  Retan,  Assistant  Attorney  Gen- 
eral (S.  F.  Master,  of  Detroit,  of  counsel),  for  defendant;  Gan- 
son  Taggart,  of  Grand  Rapids,  for  city  of  Grand  Kapids. 

Wiest,  J.:  Plaintiif,  in  behalf  of  himself  and  others  like 
situated,  by  petition  invoked  the  Michigan  Public  Utilities  Com- 
mission to  fix  the  rate  to  be  paid  for  gas  by  consumers  in  ^  the 
city  of  Grand  Rapids,  on  the  ground  that  the  franchise  contract 
between  the  city  and  the  gas  company  had  expired,  and  without 
right  the  company  was  exacting  an  excessive  rate.  The  Com- 
mission declined  to  act  on  the  ground  that,  the  franchise  having 
expired,  the  statute  provides  that  the  jurisdiction  of  the  Com- 
mission can  only  be  invoked  by  the  municipality  and  not  by  con- 
sumers, residents  of  the  city. 

We  are  asked  to  issue  the  writ  of  mandamus  compelling  the 
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Commission  to  assume  jurisdiction  and  to  act  upon  the  petition. 
The  sole  question  presented  is: 

'Whether  the  Michigan  Public  Utilities  Commission  possess- 
es the  authority  and  power,  under  Act  No.  419,  P.  A.  Mich. 
1919,  to  receive  said  petition,  entertain  jurisdiction  of  the  sub- 
ject matter,  proceed  with  a  hearing,  and  make  an  effective  order 
or  decree,  both  temporary  and  permanent,  with  respect  to  the 
gas  rate  in  the  city  of  Grand  Rapids.'* 

The  statute  provides : 

"Sec^  4.  In  addition  to  the  rights,  powers  and  duties  vested 
in  and  imposed  on  said  Commission  by  the  preceding  section^ 
its  jurisdiction  shall  be  deemed  to  extend  to  and  include  the  con- 
trol and  regulation,  including  the  fixing  of  rates  and  charges,  of 
all  public  utilities  within  this  state  producing,  transmitting,  de- 
Uvering,  or  furnishing  gas  for  heating  or  lighting  purposes  for  . 
the  public  use.  Subject  to  the  provisions  of  this  act  the  said 
Commission  shall  have  the  same  measure  of  authority  with  ref- 
erence  to  such  utilities  as  is  granted  and  conferred  with  respect 
to  railroads  and  railroad  companies  under  the  various  provisions 
of  the  statutes  creating  the  Michigan  Bailroad  Commission  and 
defining  its  powers  and  duties.  The  power  and  authority  grant- 
ed by  this  act  shall  not  extend  to,  or  include,  any  power  of  regu- 
lation or  control  of  any  municipally  owned  utility;  and  it  shall 
be  the  duty  of  said  Commission  on  the  request  of  any  city  or 
village  to  give  advice  and  render  such  assistance  as  may  be  rea- 
sonable and  expedient  with  respect  to  the  operation  of  any  util- 
ity owned  and  operated  by  such  city  or  village.  In  no  case  shall 
the  Commission  have  power  to  change  or  alter  the  rates  or  charges 
fixed  in,  or  regulated  by,  any  franchise  or  agreement  heretofore 
or  hereafter  granted  or  made  by  any  city,  village  or  township. 
It  shall  be  competent  for  any  municipality  and  any  public  util- 
ity operating  within  the  limits  of  said  municipality,  whether 
such  utility  is  operating  under  the  terms  of  a  franchise  or  other- 
wise, to  join  in  submitting  to  the  Commission  any  question  in- 
volving the  fixing  or  determination  of  rates  or  charges,  or  the 
making  of  rules  or  conditions  of  service,  and  the  Commission 
shall  thereupon  be  empowered,  and  it  shall  be  its  duty  to  make 
full  investigation  as  to  all  matters  so  submitted  and  to  fix  and 
establish  such  reasonable  maximum  rates  and  charges,  and  pre- 
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scribe  such  rules  and  conditions  of  service  and  make  such  deter- 
mination and  order  relative  thereto  as  shall  be  just  and  reason- 
able. Such  order  when  so  made  shall  have  like  force  and  effect 
as  other  orders  made  under  the  provisions  of  this  act.  In  any 
case  where  a  franchise  under  which  a  utility  is,  or  has  been, 
operated,  including  street  railways  shall  have  heretofore  ex- 
pired or  shall  hereaftw  expire,  the  municipality  shall  have  the 
right  to  petition  the  Commission  to  fix  the  rates  and  charges  of 
said  utility  in  accordance  with  the  provisions  of  this  act,  or  to 
make  complaint  as  herein  provided  with  reference  to  any  prac- 
tice, service  or  regulation  of  such  utility,  and  thereupon  said 
Commission  shall  have  full  jurisdiction  in  the  premises.    •    •    • 

"Sec.  8.  Upon  complaint  in  writing  that  any  rate,  classifica- 
tion, regulation  or  practice  charged,  made  or  observed  by  any 
public  utility  is  unjust,  inaccurate,  or  improper,  to  the  preju- 
dice of  the  complainant,  the  Commission  shall  proceed  to  inves- 
tigate the  matter/'  etc. 

[1,  2]  The  Michigan  Public  Utilities  Commission  is  a  crea- 
ture of  the  statute,  has  no  inherent  or  common-law  power,  and 
its  jurisdiction  in  any  instance  must  affirmatively  appear  in  the 
statute  before  it  can  be  invoked  or  exercised. 

^Expressio  unius  est  exclusio  alterius**  has  been  a  long  time 
legal  maxim  and  a  safe  guide  in  the  construction  of  statutes 
marking  powers  not  in  accordance  with  the  common  law. 

"No  maxim  of  the  law  is  of  more  general  or  uniform  appli- 
cation, and  it  is  never  more  applicable  than  in  the  construction 
and  interpretation  of  statutes."  Broom's  Legal  Maxims,  p.  663, 
cited  in  Whitehead  v.  Cape  Henry  Syndicate,  105  V^a.  463,  64 
S.  E.  306. 

When  what  is  expressed  in  a  statute  is  creative,  and  not  in  a 
proceeding  according  to  the  course  of  the  common  law,  it  is  ex- 
clusive, and  the  power  exists  only  to  the  extent  plainly  granted. 
Where  a  statute  creates  and  regulates  and  prescribes  the  mode 
and  names  the  parties  granted  right  to  invoke  its  provisions,  that 
mode  must  be  followed,  and  none  other,  and  such  parties  only 
may  act.  Lewis'  Sutherland,  Statutory  Construction,  §§  491— 
493.  The  provisions  of  this  statute  cannot  be  enlarged  by  im- 
plication, as  they  expressly  exclude  any  such  intendment.  The 
maxim  "Expressum  facU  cessare  tacitvan"  is  also  of  applicabil- 
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ity  here.  This  law  designates  the  actors,  and  when  a  law  desig- 
nates the  actors  none  others  can  come  upon  the  stage.  The  words 
of  the  statute  are  restrictive,  and  the  designation  therein  of  the 
municipality  as  the  party  to  give  the  Commission  jurisdiction 
operates  to  the  exclusion  of  plaintiff.  The  matter  falls  square- 
ly within  the  provision  of  the  statute  granting  the  exclusive 
privil^e  to  the  municipality  to  petition  the  Commission  to  fix 
the  rates  and  charges  in  case  the  franchise  of  the  company  has 
eixpired. 

We  held  in  Home  Teleph.  Co.  v.  Michigan  Railroad  Commis- 
sion, 174  Mich.  219,  140  N.  W.  496,  that— 

^'Grievances  which  affict  the  community  must  be  redressed 
by  those  to  whom  the  law  has  intrusted  the  duty  of  interference." 

We  are  of  the  opinion  that,  the  franchise  of  the  utility  com- 
pany having  expired,  the  Commission  could  act  only,  upon  peti- 
tion  by  the  municipality. 

The  writ  is  denied,  but,  the  question  presented  being  of  pub- 
lic interest,  no  costs  are  awarded. 

Stone,  Bird,  and  Steere,  JJ.,  concurred  with  Wiest,  J. 

Fellows,  C.  J. :  I  agree  that  the  writ  should  be  denied.  I  do 
not  agree  that  the  Michigan  Public  Utilities  Commission  is  so 
limited  in  power  as  my  Brother  Wiest  concludes  it  is.  I  recog- 
nize that  the  Commission  is  created  by  statute,  and,  to  the  stat- 
ute creating  it,  it  must  look  for  its  power.  Its  power  must  be 
specifically  conferred,  or  must  be  necessarily  incident  to  the 
specific  grant, 

I  am  not  persuaded  that  the  statute  is  ambiguous,  but  if 
it  is  open  to  construction  I  am  not  impressed  that  we  should 
limit  ourselves  in  seeking  the  legislative  intent  to  the  use  of 
two  legal  maxims,^  however  valuable  aids  they  may  be  in  the 
construction  of  a  statute.  If  the  statute  is  open  to  construc- 
tion, we  must  seek  to  discover  the  legislative  intent,  and  all  aids 
available  in  such  search  should  be  called  to  our  assistance.  In 
WiUiams  v.  Mayor,  etc.,  of  Detroit,  2  Mich.  560,  it  was  said: 

"It  was  strongly  urged  by  the  counsel  for  the  complainant,  on 
the  argument  of  this  cause,  that  the  special  enumeration  of  pow- 
ers in  article  14  of  the  Constitution,  entitled  'Finance  and  Tax- 
ation,' exclude  all  others  that  might  be  implied,  and  that  the 
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maxims  of  the  law,  expressio  unixLS  est  exclusio  citerius,  and  ex- 
pressum  facit  cessare  tacUwm,  are  strictly  applicable  in  the  con- 
struction of  the  Constitution  with  regard  to  the  powers  of  the 
legislature  over  the  subject  of  taxation.  That  certain  legal  max- 
ims or  rules  of  construction,  which  have  been  found  generally 
applicable,  afford  important  aid  in  arriving  at  the  intention  of 
those  who  framed  the  law,  every  lawyer  will  admit,  but  that  there 
are  some  instruments  or  laws  to  which  such  maxims  cannot  be 
strictly  applied,  without  doing  manifest  violence  to  the  plain  in- 
tent of  tie  framers  of  the  law,  is  also  a  matter  of  conmion  ex- 
perience." 

I  shall  not  review  the  legislation  creating  the  Interstate  Com- 
merce Conmiission  and  the  various  state  Commissions.  Pri- 
marily this  legislation  was  brought  about  by  the  discriminatory 
rates,  sendees,  and  practices  of  the  carriers  advantageous  to 
favored  shippers.  But  the  powers  of  these  Commissions  have 
gradually  been  broadened  to  include  general  regulation  of  pub- 
lic utilities.  The  history  of  this  legislation  shov/s,  not  a  con- 
traction of  the  powers  of  the  Commissions,  but  an  extension  of 
them.  The  present  Michigan  Public  Utilities  Commission,  cre- 
ated by  Act  419,  Public  Acts  1919,  took  over  all  the  powers  of 
the  former  Michigan  Bailroad  Commission,  except  as  otherwise 
provided  in  the  act  creating  it  It  extended  the  jurisdiction  of 
the  Commission  to  bring  within  its  regulatory  power  gas  heating 
and  lighting  companies.  The  former  Michigan  Railroad  Com- 
mission, as  to  the  utilities  it  regulated,  was  not  limited  in  its 
action  exclusively  to  cases  brought  before  it  on  complaint,  but 
could  act  of  its  own  motion.  Sections  8130  (e),  8133  (f),  6699, 
C.  L.  1915. 

Taking  into  consideration  the  fact  that  there  has  been  a  con- 
tinued broadening  of  the  powers  of  the  Commissions,  including 
our  own,  it  is  difficult  for  me  to  conceive  that  it  was  the  legisla- 
tive intent  to  so  circimiscribe  the  power  of  the  Commission  as  to 
prohibit  it  from  acting  under  the  facts  disclosed  by  this  record 
except  on  the  application  of  the  municipality.  In  permitting 
the  municipality  to  institute  proceedings,  I  do  not  conclude  that 
it  was  the  legislative  intent  to  exclude  all  other  proceedings. 
Such  a  construction  would  pennit  a  gas  heating  and  lighting 
company  whose  franchise  had  expired  to  operate  at  will  without 
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r^nlation  as  to  rates,  service,  or  discrimination,  unless  the  mu- 
nicipality petitioned  the  Commission  to  take  jurisdiction.  I 
eaimot  feel  that  the  language  used  in  this  act  should  be  so  con- 
strued, or  that  such  was  the  l^islative  will. 

While  I  am  persuaded  that  the  Commission  had  the  power 
to  accept  and  act  upon  the  petition  filed  with  it  by  the  plaintiff 
and  others,  I  do  not  think  this  court  should,  upon  the  facts  ap- 
pearing in  this  record,  compel  such  action  by  mandamus,  a  dis- 
cretionary writ  It  appears  from  this  record  that  the  city  of 
Grand  Eapids  and  the  gas  company  were  negotiating  at  the  time 
this  application  was  filed  with  a  view  of  arbitrating  the  rate, 
preliminary  to  the  granting  of  a  new  franchise.  These  negotia- 
tions were  being  conducted  in  good  faith,  and  I  think  the  Com- 
mission might,  in  its  discretion,  withhold  action  until  the  city 
and  the  gas  company  had  an  opportunity  to  conclude  their  nego- 
tiations. 

I  therefore  concur  in  the  result  reached  by  Justice  Wiest  that 
the  writ  should  be  denied. 

Moore,  SharpOi  and  Clark,  J  J.,  concurred  with  Fellows,  0.  J. 
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COMMUNITY  BAUK  OP  DAWN  et  al. 

V. 

J.  M.  DECKEE  et  aL 

[Case  No.  3025.] 

BubUe  uUliUes  ^  What  constitutes  —  Mutual  Electric  company, 

r.  A  perBon  who  has  supplied  surplus  electric  current  to  several 
eoxiBiiiners,  but  has  discontinued  service  with  Commission  approval 
and  has  sold  his  equipment  to  a  mutual  company  of  which  he  is  a 
member,  is  no  longer  engaged  in  utility  business  subject  to  Commission 
control,  although  the  plant  is  still  operated  from  his  place  of  business. 

Evidence  ^  Weight  —  I^hlic  utilities, 

2.  Clear  evidence  given  by  witnesses  of  apparent  character  and 
worthy  of  belief,  to  the  effect  that  members  of  a  mutual  company 
have  purchased  an  interest  in  an  electric  plant  and  are  bona  fide 
members  of  the  company  operating  for  the  purpose  of  furnishing  light 
to  its  members  only,  without  any  profession  of  public  service  should 
not  be  lightly  considered  and  may  not  be  disregarded  upon  mere 
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suspicions  and  conclusions,  in  the  absence  of  substantial  countervailing 
testimony. 

Evidence  —  Materiality  —  What  constitutes  public  utility  -«  Allega* 
ticns  of  iU  feeling. 

3.  Allegations  that  owners  of  an  electric  plant  refuse  to  furnish 
light  to  complainants  because  of  ill  feeling  between  the  patrons  and 
stockholders  of  two  competing  banks,  is  wholly  immaterial  in  a  pro- 
ceeding to  determine  whether  the  electric  plant  is  operated  as  a  public 
utility. 

[April  20,  1922.] 

Complaint  against  members  of  a  mutual  company  alleged  to 
be  operating  an  electric  utility  unlawfully  ^  complaint  dismissed. 

By  the  Commission:  Complaint  is  made  that  defendant,  J. 
M.  Decker,  is  the  owner  and  operator  of  an  electric  lighting  sys- 
tem in  the  village  of  Dawn,  Livingston  county,  Missouri,  which 
system,  it  is  charged,  is  a  public  utility ;  that  said  defendant  in 
disregard  of  his  duty  as  such,  and  with  the  object  and  intent  of 
denying  service  to  these  complainants,  sought  and  obtained  an 
order  from  this  Commission  to  dismantle  his  plant  and  discon- 
tinue service  to  the  public ;  that  in  furtherance  of  his  scheme  and 
design  to  so  deprive  complainants  of  light,  acting  in  conjunction 
with  his  co-defendants  herein,  purported  to  organize  a  private 
mutual  company  for  the  furnishing  of  light  to  its  members  only, 
which  was  and  is  but  a  subterfuge  whereby  defendant  Decker 
may  escape  his  legal  duty  and  responsibility  as  the  operator  of 
a  public  utility,  escape  supervision  and  control  by  this  Commis- 
sion and  thereby  arbitrarily  refuse  lights  and  service  to  these 
complainants. 

Defendant  Decker  by  his  answer  denies  the  charges  laid 
against  him  and  states  that  in  good  faith  he  carried  out  the  order 
of  the  Commission  and  discontinued  service  to  the  public  in  ac- 
cordance therewith;  and  that  he  later  disposed  of  his  lighting 
system  to  his  co-defendants  herein  who,  with  himself,  formed  a 
mutual  company  for  the  purpose  of  furnishing  lights  to  its  mem- 
bers only. 

Upon  the  issues  made  the  cause  proceeded  to  a  hearing  before 
an  examiner  at  Chillicothe,  Missouri,  on  October  19,  1921. 

At  the  hearing,  upon  application  of  defendant  Decker,  all  of 
the  members  of  the  company  were  made  co-defendants. 
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This  case  is  a  sequel  to  and  in  reality  an  integral  part  of  Case 
No.  2905  decided  by  this  Commission,  a  brief  reference  to  which 
is  necessary,  to  a  full  understanding  of  the  instant  case. 

Dawn  is  an  unincorporated  village  of  some  two  hundred  and 
fifty  people.  Defendant  Decker  owns  and  operates  the  local  tele- 
phone exchange  there  which  is  located  on  the  second  floor  of  a 
building  owned  by  him,  the  first  floor  of  which  is  occupied  as  a 
drug  store. 

Sometime  prior  to  February  24,  1921,  he  installed  in  his  build- 
ing a  Delco  lighting  system  primarily  for  current  for  charging 
his  telephone  batteries  used  in  ringing  subscribers  and  for  light- 
ing that  portion  of  his  building  occupied  by  him  and  the  drug 
store  below.  Finding  that  he  had  a  surplus  of  electric  energy, 
he  began  contracting  with  and  extending  the  service  to  others 
applying  therefor  and  so  continued  until  he  had  taken  on  some 
thirty-five  light  users. 

Discovering  that  his  lighting  system  was  overloaded  far  in 
excess  of  its  capacity  and  that  the  business  was  unprofitable,  it 
became  both  desirable  and  necessary  to  discontinue  service  to  the 
public,  which  resulted  in  a  formal  application  for  that  purpose 
to  this  Commission  and  a  formal  hearing  thereon  (Case  No. 
2905),  wherein  an  order  waw  issued,  "that  said  J.  M.  Decker  be 
authorized  and  permitted  on  or  after  May  15,  1921,  to  discon- 
tinue, remove  and  dispose  of  his  said  Delco  electric  light  plant 
at  Dawn,  Missouri,  and  discontinue  serving  the  patrons  of  said 
plant  with  electric  service  on  or  after  said  May  15,  1921." 

In  obedience  to  said  order  and  in  accordance  with  its  terms, 
defendant  Decker,  on  said  date,  proceeded  to  cut  off  and  discom 
nect  the  electric  current,  from  the  light  users  and  otherwise  sub- 
stantially complied  with  the  spirit  of  the  Commission's  order, 
continuing,  however,  to  use  the  plant  to  charge  his  telephone 
batteries  and  light  his  own  building  as  originally. 

About  a  week  thereafter,  a  number  of  defendant's  former 
Kght  patrons,  by  arrangement  among  themselves,  met  at  the  Odd 
Fellows  hall  in  Dawn  to  consider  the  proposition  of  forming  a 
mutaal  company  for  the  purpose  of  obtaining  lights  through  the 
medium  of  the  defunct  system.  Not  all  of  the  former  light  users 
were  present  and  not  all  of  them  knew  of  it,  but  no  secrecy  ap 
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pears  to  have  been  thrown  around  their  deliberations,  which  were 
had  in  open  session,  and  no  one  who  came  was  barred. 

This  conference  eventuated  into  an  agreement  between  defend- 
ant Decker  and  those  who  participated  therein,  that  the  lighting 
system  for  their  use,  and  purpose,  be  valued  at  $550,  which 
amount  was  to  be  divided  into  twenty-two  shares,  two  of  which 
were  to  be  retained  by  defendant  Decker  and  the  remaining 
twenty  to  go  to  the  other  members  of  the  company.  Each  share 
entitled  the  member  to  all  of  the  lights  in  a  building  or  portion 
thereof  covered  by  an  individual  meter.  He  also  became  the 
owner  of  such  meter  and  individual  line  running  thereto  and  in 
addition,  the  right  and  authority  with  the  other  members  to  oper- 
ate the  plant  for  light  purposes. 

It  was  further  agreed  that  upon  payment  to  defendant  Decker 
of  above  amount,  he  would  surrender  the  management  and  con- 
trol of  the  system  to  the  company,  who  was  to  operate  it  for  the 
benefit  of  its  members  only,  through  a  board  of  control  composed 
of  three  members. 

A  committee  was  appointed  to  formulate  and  report  back  an 
agreement  by  which  they  could  operate  the  plant  for  their  future 
use  and  without  profit,  which  agreement  was  signed  and  adopted 
at  a  meeting  July  9,  1921,  and  is  as  follows: 

"The  undersigned  persons  being  the  owners  of  a  Delco  Village 
Light  Plant  in  the  village  of  Dawn,  Missouri,  do  hereby  mutually 
agree  to  the  following  stipulations  for  the  use  of  said  plant  to 
furnish  electric  power  to  the  owners  thereof. 

"1.  The  management  of  said  plant  shall  be  placed  in  the  hands 
of  three  of  the  owners  who  shall  be  known  as  the  board  of  con- 
trol, and  who  shall  be  elected  by  a  majority  vote  of  the  persons 
owning  an  interest  in  said  plant  at  the  annual  meeting  herein- 
after provided  for.  Provided,  that  vacancies  in  said  board  shall 
be  filled  at  any  special  meeting  as  hereinafter  provided  for. 

"2.  After  the  annual  meeting  provided  for  in  paragraph  one 
of  this  agreement,  the  board  of  control  shall  immediately  meet 
and  organize  by  the  election  of  one  of  their  number  as  chairman 
and  one  of  their  number  as  secretary-treasurer. 

"3.  For  the  election  of  the  board  of  control  to  act  until  the 
first  annual  meeting,  a  meeting  of  the  owners  is  hereby  called 
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for  the  4th  day  of  July,  1921,  and  notice  of  such  meeting  is  here- 
by ackowledged  by  each  of  the  persons  subscribing  hereto. 

"4.  It  is  agreed  that  electric  power  from  said  plant  shall  be 
furnished  to  the  persons  who  own  an  interest  in  the  same,  and 
to  no  other  persons  whatsoever. 

"5.  The  owners  of  said  light  plant  shall  hold  an  annual  meet- 
ing on  the  first  Monday  in  February  of  each  year  for  the  election 
of  a  board  of  control,  and  for  the  transaction  of  any  other  busi- 
ness that  may  properly  come  before  such  meeting.  Special  meet- 
ings of  the  owners  may  be  called  by  the  chairman  of  the  board 
at  any  time  the  business  of  the  association  may  require,  first 
giving  due  notice  to  all  the  members  of  the  time  and  place  of 
such  meeting.  If,  for  any  reason,  the  chairman  should  fail  or 
refuse  to  call  such  meeting,  the  same  may  be  called  by  the  secre- 
tary-treasurer when  at  least  five  of  the  members  shall  file  with 
him  a  request  in  writing  to  do  so. 

"6.  The  board  of  control  shall  have  the  general  oversight  and 
supervision  of  said  light  plant,  and  to  this  end  it  is  agreed  that 
they  shall  employ  some  one  as  superintendent  at  a  salary  to  be 
agreed  upon  and  fixed  by  the  board  of  control.  It  shallbe  the 
duty  of  said  superintendent  to  look  after,  manage,  operate  and 
run  said  light  plant  for  the  mutual  use  and  benefit  of  all  the  own- 
ers thereof. 

"7.  The  charges  for  electric  power  furnished  by  said  plant 
shall  be  30  cents  per  kilowatt,  to  be  ascertained  by  meter  measure- 
ment, with  a  minimum  charge  of  $1.50  per  month  per  meter. 
Provided,  that  if  the  charge  herein  provided  for  shall  not  pro- 
vide sufficient  funds  to  take  care  of  the  up-keep,  repairs,  main- 
tenance, salary  of  superintendent,  and  other  expenses,  then  the 
board  of  control  is  authorized  to  increase  such  meter  charge  so 
as  to  provide  sufficient  funds  for  such  purposes,  and  we  each  here- 
by agree  to  pay  such  increased  charge,  if  any. 

"8.  Money  arising  from  meter  rental  for  the  use  of  electric 
power  from  said  plant,  and  all  other  moneys,  if  any,  there  be 
due  the  said  association,  shall  be  paid  into  the  hands  of  the  secre- 
tary-treasurer, and  by  him  paid  out  on  account  which  shall  first 
have  been  approved  by  the  chairman  of  the  board. 

"9.  If  any  person  owning  an  interest  in  said  plant  shall  desirq 
to  sell  and  dispose  of  such  interest,  and  to  discontinue  the  uso 
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of  electric  power  from  said  plant,  he  may  do  so,  but  he  shall  first 
give  to  his  co-owners  an  opportunity  to  first  buy  his  interests  at 
the  same  price  he  paid  for  the  same  at  the  time  he  acquired  such 
interest.  Or,  he  may  dispose  of  said  interest  by  first  obtaining 
the  consent  of  all  the  other  members  of  said  company. 

^'In  witness  thereof,  we  have  hereunto  set  our  hands  this  4th 
day  of  July,  1921.^' 

(Here  appears  signature  of  names  of  all  defendants.) 

The  evidence  tended  to  show  a  substantial  compliance  with  the 
provisions  of  the  forgoing  agreement  by  the  new  company 
formed  thereunder  and  that  the  active  control  and  management 
of  the  company  passed  from  defendant  Decker  and  was,  there- 
after, exercised  by  the  board  created  for  that  purpose. 

[1]  There  is  but  one  question  in  this  case,  and  that  a  question 
of  law,  and  is  as  follows :  Is  defendant  Decker  engaged  in  doing 
such  business  as  by  law  permits  the  regulation  thereof  by  the 
Public  Service  Commission  Act  ?  In  other  words,  is  the  lighting 
system  at  Dawn  operated  by  him  and  is  it  a  public  utility  ? 

Unless  it  is  such  utility,  this  Commission  is  without  jurisdic- 
tion or  authority  to  grant  the  relief  sought.  For  it  cannot  by  its 
order  make  that  a  public  utility,  if  in  fact  it  is  not,  and  thereby 
dedicate  private  property  to  public  use.  To  confer  jurisdiction, 
the  business  must  be  devoted  to  a  public  use  and,  therefore, 
coupled,  with  the  public  interest.  While  it  is  true  that  our  Pub- 
lic Service  Commission  Axjt  defining  electric  plants  and  corpora- 
tions over  which  the  Commission  is  given  jurisdiction,  contains 
no  words  ^^of  public  use,"  yet,  our  supreme  court,  in  construing 
that  act,  expressly  read  those  terms  into  the  law.    Said  the  Court : 

"While  the  definition  *8upra*  expresses  therein  no  word  of  pub- 
lic use  or  necessity  that  the  sale  of  the  electricity  be  to  the  public, 
it  is  apparent  that  the  words  'for  pubRc  use'  are  to  be  understood 
and  to  be  read  therein.  (State  ex  rel.  Public  Service  Commis- 
sion V.  Spokane  &  I.  E.  R  Co.  89  Wash.  699,  P.U.R.1916D,  469, 
154  Pac.  1110.)  For  the  operation  of  the  electric  plant  must  of 
necessity  be  for  the  public  use  and,  therefore,  be  coupled  with  the 
public  interest;  otherwise,  the  Commission  can  have  no  authority 
whatever  over  it.  The  electric  plant  must,  in  short,  be  devoted  to 
a  public  use  before  it  is  subject  to  public  regulation." 

State  ex  rel.  Danciger  &  Co.  v.  Public  Service  Commission, 
275  Mo.  1.  c  494,  P.U.R.1919A,  353,  205  S.  W.  86. 
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It  18  not  always  an  easy  task  to  determine  what  is  a  public 
utility  or  the  diflPerence  between  a  public  service  and  a  private 
business.  In  doing  so  we  must  not  lose  sight  of  the  basic  princi- 
ples underlying  governmental  control  of  business  nor  fail  to  ap- 
preciate and  respect  constitutional  limitations.  Salt  Lake  City 
V.  Utah  Light  &  Traciion  Co.  52  Utah,  210,  P.U.R.1918F,  377, 
173  Pac.  556,  3  A.L.R.  715. 

"To  hold  that  property  has  been  dedicated  to  a  public  use  is 
not  a  trivial  thing."  San  Francisco  v.  Gate,  120  Cal.  60,  41 
LRA.  335. 

And  such  dedication  is  never  presumed  without  evidence  of 
unquestioned  intention.    Miller  v.  Los  Angeles^  125  Cal.  572. 

In  the  Danciger  case,  supra,  our  supreme  court  in  a  well  con- 
sidered opinion,  reviews  the  authorities  passing  upon  the  ques- 
tion as  to  what  constitutes  a  public  utility.  We  will  not  incum- 
ber this  report  with  a  restatement  of  the  principles  there  enun- 
ciated but  sufficient  to  say,  in  our  judgment,  that  case  and  au- 
thorities there  reviewed  are  decisive  of  the  main  issue  in  the 
instant  case,  and  would  not  constitute  defendant  Decker,  or  his 
associates,  as  the  operators  of  a  public  utility  within  the  mean- 
ing of  our  Public  Service  Commission  Act. 

In  line  with  the  Danciger  case  and  the  authorities  there  re- 
viewed, are  the  more  recent  cases  from  other  jurisdiction  with 
public  utility  acts  in  this  regard  similar  to  ours,  of  Stoehr  v. 
Xatatorium  Co.  —  Idaho,  — ,  200  Pac.  132,  P.U.R1922A,  626, 
where  the  Idaho  supreme  court  held  that, 

"A  natural  hot  water  company  not  developed  and  acquired  for 
the  purpose  of  sale  to  the  general  public  nor  holding  its  products 
open  to  use  or  purchase  by  the  general  public,  .  .  .  and  sell- 
ing its  surplus  under  contract,  is  not  a  public  utility  within  the 
jurisdiction  of  the  Idaho  Commission.    .    .    . 

"To  hold  that  a  water  corporation  is  a  public  utility  because 
it  receives  compensation  for  water  owned  by  it  and  furnished  to 
a  limited  number  of  the  inhabitants  of  Boise  within  a  limited 
area  would  be  an  unreasonable  interpretation  of  the  foregoing 
statutes." 

The  Illinois  Conmierce  Commission  in  Re  Garrison  Mutual 
Teleph.  Co.  P.U.R.1922A,  636,  held  that  a  mutual  telephone 
corporation  that  purchased  a  rural  party  telephone  line  and 
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^vhe^e  the  present  owners  of  the  line  are  all  to  become  stockholders 
in  the  line  to  be  purchased  and  service  is  to  be  furnished  only 
to  stockholders,  is  not  a  public  utility  and  within  the  jurisdiction 
of  the  Illinois  Commission. 

This  Commission  in  Union  Electric  Light  &  Power  Co.  v. 
Tibbe  Power  Co.  8  Mo.  P.  S.  C.  671,  P.U.R.1920B,  20,  speak- 
ing through  Commissioner  Bean,  held,  that  "an  industrial  plant 
selling  surplus  electric  energy  upon  its  own  premises  to  a  few 
consumers  within  a  limited  area  is  not  a  public  utility  subject 
to  the  jurisdiction  of  the  Commission  •  •  •  in  the  absence  of 
a  profession  of  public  service.*' 

We  have  also  ruled  that  having  accepted  a  franchise  from  a 
city  to  place  poles  in  streets  and  occupying  streets  under  such 
franchise,  does  not  alone  constitute  a  public  utility.  Gallaway 
V.  Tamall,  2  Mo.  P.  S.  C.  103,  106 ;  Sheldon  Mutual  Teleph. 
Co.  V.  Farmers  Mutual  Teleph.  Asso.  2  Mo.  P,  S.  C.  107,  111. 

[2]  Complainants  earnestly  urge  that  the  new  company  does 
not  now  own  and.  operate  the  lighting  system  as  a  mutual  com- 
pany for  the  benefit  of  its  members  only,  but  is  in  reality  a 
subterfuge  behind  which  defendant  Decker  takes  refuge  to  avoid 
service  to  them.  The  record  does  not  substantiate  that  charge. 
To  the  contrary,  there  was  much  evidence  given  by  witnesses, 
of  apparent  character  and  worthy  of  belief,  to  the  effect  that  the 
members  of  said  company  had  put  up  money,  purchased  an  inter- 
est in  the  pUnt  and  were  bona  fide  members  of  a  mutual  company 
operating  for  the  purpose  of  furnishing  light  to  its  members  only, 
without  any  profession  of  public  service,  and  not  in  furtherance 
of  any  unholy  scheme. 

This  substantial  evidence  should  not  be  lightly  considered,  and 
rnay  not  be  disregarded  upon  mere  suspicions,  and  conclusions  in 
the  absence  of  substantial  countervailing  testimony. 

[3]  Finally,  it  is  insisted  that  defendants'  refusal  to  furnish 
lights  to  complainants  is  due  to  ill  feeling  between  the  patrons 
and  stockholders  of  the  two  competing  banks  of  Dawn.  This 
contention  is  wholly  immaterial,  for  whatever  the  motive,  it  has 
no  place  in  this  record  and  adds  no  weight  in  the  legal  scale  by 
which  this  cause  must  be  determined. 

In  the  Danciger  case,  supra,  as  here,  it  was  contended  that 
the  cutting  off  of  complainant's  service  was  due  to  ill  feeling, 
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arising  from  the  arid  attitude  of  complainant  and  his  newspaper, 
in  a  local  option  election  (defendant  was  engaged  in  the  brewery 
business).  Said  the  <?ourt8,  *'we  are  not  to  determine  this  matter 
on  a  consideration  of  the  antecedent  reasons  which  brought  about 
this  proceeding.  Whether  the  action  complained  of  was  brought 
about  by  reasons  which  in  morals  are  just  or  unjust,  good  or  bad, 
is  no  concern  of  the  courts  and  cannot  in  the  remotest  way  eflFect 
the  law  of  this  case.  ...  If  respondent  is  a  public  utility 
neither  excuse  will  serve.  If  he  is  not  such  utility,  no  excuse 
is  necessary." 

A  fair  consideration  of  the  record  in  this  case,  under  the  law, 
fails  to  constitute  defendant  Decker  or  his  co-defendants  as  the 
operator  of  a  public  utility  over  which  this  Commission  may 
exercise  jurisdiction  and  the  complaint  herein  will,  therefore, 
be  dismissed. 

An  order  will  issue  accordingly. 

Kurtz,  Chairman;  Bean,  Simpson,  and  Molndoe,  Commis- 
lioners,  concur;  O'Reilly,  Commissioner,  absent. 


N£W  HAMPSHIRB  PUBIilC   SERVICE   COMMISSION. 

BE  NEW  ENGLAND  TELEPHONE  ft  TELEGRAPH  COM- 

PANY. 

[D-76»,  Order  No.  1312.] 

Seeurity  issues  —  Fortn  of  mortgage  —  Interstate  utilUtf. 

Tke  form  of  mortgage  of  an  interstate  public  utility  company  is 
not  objectionable  because  it  covers  the  property  in  other  states  than 
the  state  in  which  a  bond  issue  is  authorized  when  the  property  in 
the  other  states  is  similarly  obligated  to  pay  for  expenditures  in  all 
the  states  where  the  utility  operates. 

[May  23,  1922.] 

PETTnoN  for  authority  to  transfer  property  in  a  mortgage 
and  to  issue  bonds ;  application  granted. 

Appearances :  M.  B.  Jones  and  George  R.  Grant,  for  the  peti- 
tioner. 

Gunnison,  Commissioner:    This  is  a  petition  by  the  New 
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England  Telephone  &  Telegraph  Company,  a  New  York  corpo- 
ration engaged  in  furnishing  the  public  with  telephone  service 
in  the  states  of  New  Hampshire,  Maine,  Vermont,  Massachu- 
setts, and  Bhode  Island,  for  authority  to  mortgage  its  properties 
and  franchises  in  New  Hampshire  and  to  issue  bonds  under  the 
provisions  of  such  mortgage,  the  proceeds  thereof  to  be  used  to 
capitalize  (a)  expenditures  incurred  subsequent  to  June  30, 
1917,  and  prior  to  and  including  March  31,  1922,  amounting 
to  $2,034,434.11,  and  (b)  expenditures  incurred  and  proposed 
to  be  incurred  subsequent  to  March  31,  1922,  for  the  purpose  of 
constructing,  completing,  extending,  and  improving  its  plant, 
equipment,  and  facilities,  and  of  maintaining  and  improving  its 
service,  within  New  Hampshire. 

The  company  claims  that  during  the  same  period  it  will  have 
expended  at  least  $35,000,000  in  additions  and  improvements 
over  its  entire  system  and  that  to  reimburse  it  for  these  expendi- 
tures it  proposes  to  issue  $35,000,000  in  first  mortgage  bonds, 
the  amoimt  which  it  proposes  to  issue  under  authority  of  this 
Commission  being  a  part  of  this  aggregate  issue.  It  is  not  nec- 
sary  for  the  company  to  get  the  approval  of  the  New  Hampshire 
Public  Service  Commission  in  order  to  issue  securities,  the  pro- 
ceeds of  which  are  to  be  used  to  pay  for  capital  expenditures 
made  outside  of  New  Hampshire.  Therefore,  the  fact  that  we 
do  not  formally  approve  the  whole  $35,000,000  issue  is  no  in- 
dication that  we  question  the  propriety  of  the  issue  being  made. 

These  bonds  are  to  be  dated  June  1,  1922,  and  are  to  run  for 
thirty  years.  They  will  bear  interest  at  5  per  cent  per  aimum^ 
payable  semiannually,  and  will  be  secured  by  a  mortgage  on  the 
corporate  property  of  the  company  in  all  the  states  where  it  does 
business,  with  the  exception  of  Vermont. 

The  company  has  no  encumbrance  on  its  property.  Its  bal- 
ance sheet  for  May  1,  1922,  showed  a  property  value  of  approxi- 
mately $140,000,000  including  about  $7,000,000  for  working 
capital.  At  the  end  of  1922,  if  the  new  construction  work  and 
impiovements  now  planned  have  been  carried  out,  it  wiU  have  a 
book  value  in  excess  of  $150,000,000.  The  funded  debt  of  the 
company  consists  of  debenture  bonds  of  $11,000,000,  while  the 
capital  stock  is  only  $66,472,700.    So  that  after  the  $35,000,000 
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of  bonds  have  been  issued,  the  total  capitalization  of  the  company 
will  be  approximately  $40,000,000  less  than  its  book  value. 

The  company  prefers  to  do  its  financing  by  issuing  mortgage 
bonds  rather  than  stock  because  the  interest  rate  will  be  only  5 
per  cent  on  the  bonds  while  the  dividend  rate  on  its  stock  would 
he  8  per  cent  according  to  the  rate  ilow  being  paid  on  its  out- 
standing stock. 

The  stockholders  have,  accordingly,  voted  to  authorize  the 
directors  to  issue  $35,000,000  of  what  are  to  be  known  as  first 
mortgage  thirty-year  5  per  cent  gold  bonds,  series  A,  maturing 
June  1,  1952,  and  secured  by  a  mortgage,  as  stated  above,  upon 
certain  of  its  property  including  its  property  and  franchises  in 
New  Hampshire.  The  First  National  Bank  of  Boston  is  to  act 
as  trustee  under  the  mortgage,  a  copy  of  which  is  on  file  with 
the  Commission. 

Since  a  mortgage  is  a  conditional  transfer  of  title  and  the 
Public  Service  Commission  Act  of  New  Hampshire  (Laws  of 
1911,  chapter  164,  §  13  (b),  as  amended),  provides  that  in  order 
to  have  a  transfer  of  utility  property  in  this  state  valid,  an  or- 
der from  the  Public  Service  Commission  assenting  thereto  must 
first  be  obtained,  the  petitioner  asks  permission  to  place  a  mort- 
gage upon  its  property  in  New  Hampshire  as  well  as  for  author- 
ity to  issue  said  bonds  thereunder.  Of  course,  the  New  Hamp- 
shire property  will  be  holden  for  the  payment  of  the  whole  $35,- 
000,000  bond  issue  and  not  merely  the  part  represented  by  those 
Approved  in  this  jurisdiction.  It  would  be  impracticable  to  have 
a  separate  mortgage  in  each  state  to  cover  only  the  expenditures 
made  in  that  particular  state.  If  it  be  said  that  the  New  Hamp- 
shire property  is  in  this  way  being  obligated  to  pay  for  expendi- 
tures made  outside  the  state,  it  can  equally  well  be  said  that  the 
property  in  other  states  is  being  obligated  similarly  to  pay  for 
expenditures  made  in  New  Hampshire.  The  transaction  so  far 
as  the  mortgage  is  concerned  must  for  practical  reasons  be  treat- 
ed as  a  unit.  We  do  not  find,  therefore,  that  the  form  of  the 
mortgage  is  objectionable. 

Exhibit  7  of  the  petitioner,  as  explained  in  detail  by  its  aud- 
itor and  chief  engineer  at  the  hearing,  and  checked  up  by  the 
Commission's  accountant,  shows  that  from  June  30,  1917,  to 
March  31,  1922,  inclusive,  the  company's  capital  expenditures 
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in  New  Hampshire  amounted  to  $2,034,434.11.  The  companjPs 
system  of  accounting  is  very  complete  and  thorough  and  we  are 
satisfied  that  the  amount  of  capital  expenditures  made  by  the 
jietitioner  in  New  Hampshire  for  the  above  period  is  as  claimed, 
$2,034,434.11. 

The  company's  Exhibit  8  showed  in  detail  its  budget  for  New 
Hampshire  during  the  remainder  of  the  year  1922  in  acquiring 
property  necessary  to  properly  serve  the  public,  and  in  making 
new  construction,  extensions,  additions,  and  improvements  to 
its  plant,  all  of  which  it  is  estimated  will  cost  $460,885.  It  is 
common  knowledge  that  in  order  to  keep  up  with  its  normal 
growth,  and  tie  new  devices  and  inventions  to  improve  the  serv- 
ice  constantly  being  made  in  the  art  of  telephoning,  the  telephone 
business  requires  continually  a  large  amount  of  new  capital*  and 
in  the  ordinary  course  of  events,  it  will  in  the  near  future  ex- 
pend in  improvements,  additions,  and  extensions  to  its  plant  in 
New  Hampshire  not  less  than  the  amount  of  $460,885  provided 
for  in  its  1922  budget  of  capital  expenditures. 

On  account  of  a  slight  discount  at  which  these  bonds  must 
be  sold,  the  company  will  need  an  issue  of  not  less  than  $2,640,- 
600,  face  value,  to  realize  sufficient  money  to  meet  the  full 
amount  of  expenditures  already  made  and  contemplated,  as  above 
indicated. 

Upon  all  the  evidence  we  find  that  it  is  for  the  public  good  to 
permit  the  New  England  Telephone  &  Telegraph  Company  to 
place  a  mortgage  of  $35,000,000  upon  its  property  in  New 
Hampshire  and  to  issue  mortgage  bonds  to  the  amount  of  $2,* 
640,600  for  the  purpose  hereinbefore  stated,  the  same  being  a 
part  of  a  total  issue  of  $35,000,000  to  be  known  as  first  mort- 
gage thirty-year  5  per  cent  gold  bonds,  series  A,  to  matuxe  Juda 
1,  1952. 

An  order  will  issue  accordingly, 

William  T.  Gunnison,  for  the  Commission. 

'  Worthen  and  Storrs^  Commissioners^  concurred* 

P.UJ1.1922D. 


RE  ELIZABETHTOWN  WATER  CO.  215 

NEW  JERSEY  BOARD  OF  PUBLIO  UTILITY  COMMISSIONERS. 

EB  ELIZABETHTOWN  WATEE  COMPANY  et  aL 

Valuation  —  Reproduction  cost  —  Land  —  Vnit  prices, 

1.  In  a  valuation  for  rate  making,  land  owned  by  a  water  utility 
was  taken  at  the  appraised  value  witiiout  overheads,  but  with  respect 
to  structures  and  equipment,  greater  weight  was  given  to  value  on  a 
prewar  basis  modified  to  the  extent  of  allowing  a  reasonable  apprecia- 
tion due  to  present  day  conditions,  subject  also  to  adjustment  for  a 
depreciation. 

YoLiuation  —  Accrued  depreciation  *  Water  mains. 

2.  A  lower  estimate^  of  accrued  depreciation  than  would  other- 
wise have  been  adopted  was  accepted  in  a  water  rate  case  in  view  of 
the  fact  that  cement  mains  were  being  rapidly  replaced  by  cast  iron 
mains  without  allowing  in  the  present  capital  base  a  definite  sum  to 
cover  the  added  cost  for  cast  iron  mains. 

Valuation  —  Land  —  Overhead, 

3.  Oveiliead  charges  on  land  should  not  be  allowed  in  a  valuation 
for  rate  making,  where  it  is  appraised  at  its  present  value. 

Valuation  —  Bight  of  u?ay  —  Water  company, 

4.  Land  used  as  right  of  way  for  water  pipe  lines  was  valued  at 
the  figures  fixed  in  an  appraisal  made  on  the  assumption  that  the  fee 
was  owned  by  the  company,  although  in  some  cases  the  company  merely 
enjoyed  a  right  to  lay  mains  while  the  owner  of  the  fee  still  retained 
the  right  to  use  the  service,  where  information  as  to  actual  cost  and 
appreciation  in  value  was  not  available  in  detail  and  it  appeared  that 
a  considerable  variation  in  ifie  conclusion  as  to  value  of  real  estate 
would  have  a  negligible  effect  on  the  ultimate  rate  schedules. 

Valuation  —  Advances  for  incom,pleted  construction  —  Water, 

5.  Money  advanced  by  a  water  company  for  the  construction  of  a 
pipe  line  as  part  of  a  plan  which  is  afterwards  abandoned  should  not 
be  considered  in  arriving  at  the  value  of  the  company's  property  for' 
rate  making. 

Valuation  —  Charges  to  capital  —  Advances  to  water  supply  company. 

6.  Money  advanced  by"  a  water  utility  to  another  utility  for  the 
purpose  of  creating  facilities  for  the  supply  of  water,  the  use  of  which 
is  solely  for  the  utility  advancing  the  money,  should  be  included  in 
its  rate  bafe  when  the  rate  it  is  charged  is  lower  than  would  other- 
wise be  the  case  by  reason  of  the  fact  that  it  is  bearing  the  fixed 
charges  on  this  investment. 

Valuation  —  Property  not  used  or  tiseful  —  Land  —  Water  company. 

7.  Land  purchased  by  a  water  company  in  connection  with  the 
development  of  a  new  water  source  but  not  yet  used  or  useful  in  the 
public  service  should  be  excluded  from  the  rate  base  when  other  prop- 
erty of  the  company  may  become  obsolete  and  may  eventually  be  dis- 
mantled or  disposed  of  as  this  property  goes  into  service,  the  cost  of 
carrying  the  property  being  provided  for  through  an  allowance  for 
interest  during  construction. 
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Betum  —  Water  —  Amount. 

8.  A  return  on  the  value  of  water  property  at  the  rate  of  7.25 
per  cent  was  held  sufficient  to  enable  the  company  to  furnish  safe, 
proper,  and  adequate  service  to  its  customers  and  to  attract  capital  to 
finance  a  large  program  of  extensions,  it  appearing  that  the  cost  of 
money  it  going  down. 

Bates  —  Water  —  Block  or  step  rate. 

9.  A  block  schedule  of  water  rates  should  be  substituted  for  rates 
based  on  the  step  rate  form  of  schedule,  which  is  unreasonabla 

[March  15,  1922.] 

Application  for  the  approval  of  an  increase  in  water  rates ; 
increased  rates  authorized. 

Appearances:  William  M.  Wherry,  for  the  Petitioners; 
Joseph  T.  Hague,  for  the  City  of  Elizabeth;  John  K.  English 
for  the  Township  of  Union ;  R.  P.  F.  VonMinden  for  the  Borough 
of  Dunellen  and  Township  of  Piscataway;  John  J.  Kohn  for 
Arbor,  New  Jersey. 

By  the  Board:  The  question  of  the  proposed  rates  to  be 
charged  by  the  four  companies  named  above  will  be  considered 
as  one  connected  matter  due  to  the  fact  that  their  operation  is 
closely  interconnected  as  wiU  be  apparent  from  a  short  descrip- 
tion of  the  companies. 

Description. 

The  Elizabethtown  Water  Company  was  organized  March  3, 
1854,  under  a  special  act  of  the  legislature.  A  plant  was  con- 
structed in  what  is  now  practically  the  center  of  Elizabeth,  and 
service  commenced  April  1,  1855.  The  pumping  plant  and  the 
original  reservoir  were  located  on  the  bank  of  the  Elizabeth  river, 
the  water  being  taken  from  a  small  pond  made  by  the  construction 
of  a  low  dam  adjacent  to  the  pumping  plant.  At  the  time  of  the 
construction  of  the  plant,  Elizabeth  was  quite  a  small  town, 
having  a  population  of  approximately  9,000.  The  territory  sur- 
rounding Elizabeth  was  occupied  by  comparatively  large  farms 
and  the  water  of  the  Elizabeth  river  was  entirely  suitable  for 
drinking  purposes. 

As  time  went  on  the  city  extended  its  boundaries  in  every  direc- 
tion and  the  amount  of  water  available  from  the  river  became 
insufficient  and  in  danger  of  pollution  due  to  the  growth  of  the 
city.    It,  therefore,  was  necessary  to  find  other  sources  of  supply. 
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From  time  to  time  since  the  original  construction  of  the  plant, 
other  plants  have  been  built,  generally  to  the  northwest  from 
Elizabeth,  the  two  principal  ones  being  known  as  the  Hammocks 
plant  and  the  Springfield  plant,  both  belonging  to  this  company. 
In  addition,  water  is  impounded  in  a  reservoir  known  as  the 
Ursine  reservoir,  from  which  it  flows  by  gravity  to  the  original 
pumping  plant  in  the  center  of  the  city ;  some  of  the  pumps  in 
this  original  plant  still  being  in  use  for  the  purpose  of  reinforcing 
the  pressures  in  the  city.  Further  additions  to  the  supply  were 
found  to  be  necessary  and  water  is  now  purchased  from  the  Com- 
monwealth Water  Company,  the  Short  Hills  Water  Company, 
the  city  of  Rahway,  the  city  of  Newark,  the  Plainfield-Union 
Water  Company,  and  the  Middlesex  Water  Company.  In  ad- 
dition to  this,  the  Elizabethtown  Water  Company  has  financed 
the  development  of  two  pipe-line  companies  for  the  purpose  of 
supplementing  its  water  supply,  the  Piscataway  Water  Company 
and  the  Earitan  Township  Water  Company.  The  Piscataway 
Water  Company  also  operates  a  pumping  plant  just  east  of  Bound 
Brook.  Still  more  recently  the  Elizabethtown  Water  Company 
has  obtained  control  of  the  Watchung  Water  Company,  which 
supplies  Dunellen,  for  the  particular  purpose  of  obtaining  the 
surplus  water  of  that  company. 

Adeqiiocy  of  Service. 

To  supply  what  was  originally  the  main  part  of  Elizabeth,  but 
very  low  pressures  were  required.  As  the  town  grew  to  the 
northwest  and  west,  higher  pressures  were  necessary.  The  ex- 
treme northern  part  of  the  territory  is  supplemented  by  a  supply 
from  Newark  which  comes  in  under  higher  pressure,  and  a  high 
section  in  the  western  portion  of  Elizabeth  is  supplied  directly 
from  the  mains  of  the  Plainfield-Union  Water  Company,  which 
system  also  operates  on  a  higher  pressure.  Elizabeth,  as  original- 
ly developed,  did  not  have  very  many  high  buildings,  but  with 
the  growth  of  the  city,  taller  buildings  have  been  erected,  many 
of  which  are  tenement  houses,  and  the  pressures  in  large  areas 
of  the  city  have  become  increasingly  insufficient.  Some  three 
years  ago  the  situation  was  extremely  serious.  Due^  however,  to 
the  general  industrial  depression,  the  demand  for  water  has 
somewhat  decreased  and  waste  of  water  has  been  lessened  by 
metering  many  flat  rate  customers.    The  service  is  not  yet  what 
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it  eventually  must  be  made  in  order  that  the  residents  will  have 
proper  use  of  their  facilities. 

There  are  two  principal  difficulties  incident  to  any  very  great 
increase  in  the  pressures  at  the  present  time.  First,  the  existence 
of  a  considerable  amount  of  old  cement  mains.  These,  however, 
are  being  replaced  with  cast  iron  at  a  fairly,  rapid  rate  and 
whenever  breaks  occur,  sections  of  cast  iron  main  ar^  immediately 
installed,  so  that  the  cement  pipe  will  be  entirely  replaced  within 
a  comparatively  short  period  of  time.  The  second  reason  for  not 
increasing  the  pressures  at  the  present  time  beyond  the  necessary 
minimum  is  the  fact  that  a  very  large  number  of  the  buildings 
in  the  eastern  part  of  the  city  are  supplied  on  a  flat  or  fixture  rate 
basis.  There  is  no  incentive  to  save  water,  and  fixtures  are  al- 
lowed to  remain  defective  when  they  become  so  and  the  waste  of 
water  has  been  very  great.  The  installation  of  meters,  however, 
has  already  shown  such  improvement  and  has  brought  about  a 
considerable  reduction  in  the  total  amount  of  water  required  to 
supply  the  city.  It  was  because  of  the  saving  brought  about  by 
meters  that  the  Board  issued  an  order  some  time  since  calling 
upon  the  company  to  completely  meter  its  system.  This  order, 
however,  was  appealed  to  the  court,  the  company  contending  that 
the  reason  for  not  installing  meters  was  due  to  its  inability,  with 
the  existing  rates,  to  finance  the  cost  of  the  installations  of  the 
meters.  The  complete  metering  of  this  system  will,  of  course, 
increase  the  investment  of  the  company,  but  the  resulting  savings 
will  be  beneficial  to  the  company  and  favorable  to  its  customers. 
Meters  are  now  being  installed  at  the  rate  of  about  9,000  per 
year  and  if  continued  at  this  rate  the  system  will  be  fully  metered 
within  a  year's  time. 

With  regard  to  the  sufficiency  of  supply,  plans  have  been  made, 
some  property  has  been  purchased,  and  some  of  the  construction 
work  completed,  looking  to  a  supply  from  the  Raritan  River, 
near  Bound  Brook.  Testimony  submitted  is  to  the  effect  that 
ihe  delay  in  completing  the  development  of  the  Raritan  River 
supply  is  largely  due  to  the  inability  of  the  company  to  finance 
such  extensive  improvements  during  a  period  when  financial 
market  was  disturbed  by  the  war-time  conditions.  Cost  of  money 
has  been  high  but  is  now  coming  down  and  with  some  adjustments 
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of  the  rates  ehargeu  it  ought  to  be  possible,  in  the  comparatively 
near  f  uture,  to  finance  the  Earitan  Eiver  development. 

Jiates. 

The  rates  of  the  Elizabethtown  Water  Company  were  estab- 
lished on  a  flat  or  fixture  rate  basis  and  have  seen  no  particular 
-change  during  the  last  fifty  years.  The  meter  rates  of  this  com- 
pany up  to  about  1915  were  designed  only  for  use  in  connection 
with  the  supply  of  factories  and  large  institutions  using  very 
considerable  quantities  of  water,  and  were  not  appropriate  for 
the  purpose  of  computing  charges  if  meters  were  installed  in 
ordinary  residences.  Some  changes  in  the  meter  schedule  to 
adapt  it  to  use  in  connection  with  domestic  supply  were  made  in 
1918.  These  changes,  however,  although  apparently  increasing 
the  rate,  were  not  designed  to  result  and  did  not  result,  in  any 
increases  in  the  gross  revenue  of  the  company.  It  is  true  that 
the  bills  of  some  small  industries  which  were  supplied  with  water 
through  meters  were  increased,  but  this  was  due  to  the  fact  that 
they  were  quite  small  users  of  water  and  were  not  entitled  to  the 
very  low  rate  which  they  had  previously  been  charged.  On  the 
other  hand,  the  bills  of  many  of  the  large  manufacturers  were 
reduced  while  the  largest  customers,  notably  the  Central  Bail- 
road  Company  of  New  Jersey  and  the  Singer  Sewing  Machine 
-Company,  were  charged  practically  the  same  amounts  which  they 
had  been  paying. 

The  gradual  changes  in  the  operations  of  this  company  have 
been  described  above.  As  originally  developed,  the  Elizabeth- 
town  Water  Company's  plant  was  on  the  river  bank  and  supplied 
-directly  a  comparatively  small  area.  As  time  went  on  it  became 
necessary  to  go  further  and  further  from  the  city  to  get  the  ad- 
-ditional  quantities  required  and  costs  very  naturally  increased. 
Charges  were  not  increased,  however,  as  has  been  stated,  and  for 
many  years  it  was  perhaps  not  necessary  to  increase  the  charges 
as  efficiency  of  operation  increased  with  the  growth  of  the  busi- 
ness. Conditions,  however,  have  continued  to  change  and  with 
the  necessity  of  providing  new  sources  of  supply  still  further 
lemoved  from  the  city,  some  adjustment  must  be  made  in  the 
rates  in  order  to  secure  to  the  company  a  reasonable  net  revenue 
whidi  will  attract  the  capital  required  for  the  new  development 
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necessary  and  in  order  also  to  meet  the  costs  of  operation  which 
Iiave  increased  materially  during  the  past  few  years. 

Value  of  Property. 

The  properties  of  these  companies  were  appraised  for  the  com- 
l»knies  by  Nicholas  S.  Hill,  Jr.,  and  testimony,  was  submitted  by 
Mr.  Hill,  giving  his  valuations  on  several  bases,  namely,  (a)  on 
prewar  basis,  using  average  prices  from  1909  to  1914,  inclusive, 
(b)  on  book  values  corrected,  (c)  on  a  basis  using  average  prices 
from  1911  to  1920,  inclusive,  (d)  on  current  prices  of  1920, 
and,  (e)  on  the  current  prices  of  April  1,  1921.  The  cost  of 
additions  made  during  the  period  of  the  war  was  also  testified  to. 
Testimony  has  been  given  with  regard  to  the  inventory  and  ap- 
praisal and  has  been  supplemented  and  corrected  by  testimony 
submitted  by  Weston  E.  Fuller,  a  witness  for  the  municipalities, 
and  through  cross-examination. 

The  inventory  of  the  property  was  checked  by  the  engineers 
of  the  Board  and  the  appraisal  itself  was  subjected  to  careful 
analysis  by  a  study  of  the  unit  prices  and  a  comparison  of  the 
prices  used  with  similar  figures  used  by  the  Board  in  other  ap- 
praisal work.  In  addition  to  the  appraisal  itself,  much  testimony 
was  submitted  with  regard  to  whether  certain  items  were  used 
or  useful  in  the  conduct  of  the  companies'  business.  The  com- 
panies' appraiser  has  made  deductions  for  certain  property  which 
he  considered  was  not  needed  in  the  operation  of  the  business  a^id 
has  also  made  deductions  for  accrued  depreciation.  The  real 
estate  used  by  the  company,  which  involves  a  considerable  number 
of  parcels,  was  appraised  by  real  estate  experts,  and  subsequently 
certain  parcels  were  reappraised.  The  transmission  pipe  lines 
owned  by  the  Piscataway  and  Raritan  township  companies  are 
laid,  over  a  large  portion  of  their  routes,  on  rights  of  way  which 
in  many  cases  are  not  owned  in  fee  by  the  water  companies.  The 
appraisal  of  these  properties  made  by  the  real  estate  experts  waa 
as  to  the  value  of  the  fee  and  did  not  take  into  account  the  fact 
that  the  company  did  not  own  the  fee. 

[1]  As  a  check  on  the  value  of  the  property  used  and  useful^ 
the  mimicipalities  submitted  testimony  with  regard  to  the  value 
of  a  hypothetical  comparative  plant  which  witness  assumed  would 
be  built  at  the  present  time,  and,  therefore,  took  into  account 

P.U.R.1922D. 


RE  ELIZABETHTOWN  WATER  CO.  221 

present  day  prices  in  connection  with  part  of  such  hypothetical 
plant.  The  Board  has  made  a  careful  study  of  the  testimony 
with  regard  to  the  value  of  the  property  and  finds,  in  general, 
that  the  land  should  be  taken  at  the  appraised  values,  without 
overheads;  but  that  with  respect  to  structures  and  equipment 
greater  weight  should  be  given  to  value  on  a  prewar  basis,  modi- 
fied to  the  extent  of  allowing  a  reasonable  appreciation  due  to 
present  day  conditions,  subject  also  to  adjustment  for  de- 
preciation. 

[2]  Certain  further  modifications,  however,  must  be  made: 
(1)  The  companies'  deduction  for  accrued  depreciation  takes  into 
account  the  present  condition  of  certain  cement  mains  in  the  city 
of  Elizabeth.  A  very  considerable  reduction  is  made  because  of 
their  character  and  condition.  They  must,  however,  be  replaced 
in  the  very  near  future  with  suitable  cast  iron  mains  in  order  that, 
the  pressures  in  general  may  be  increased  to  an  extent  which  will 
assure  adequate  service.  Depreciation  on  the  combined  plants 
was  estimated  by  Hill  as  of  January  1,  1919,  at  $439,913.  To 
this  must  be  added  the  increase  in  depreciation  reserve  up  to  July 
1, 1921,  making  a  total  for  depreciation  on  Hill's  basis  of  value  of 
$554,603.  As  a  contrast  to  this,  Mr.  Fuller's  estimate  of  depre- 
ciation, based  upon  prewar  book  costs,  is  taken  at  $644,230.  His 
estimate  for  depreciation  based  upon  the  prevailing  costs  is  $838,- 
935  and  his  first  estimate  is  made  up  partly  from  an  analysis  of 
the  books  and  partly  from  an  examination  of  the  property.  An 
average  of  his  two  figures  is  $741,582.  As  a  check  on  this,  if 
we  take  Mr.  Fuller's  estimate  of  depreciation  on  the  prewar  basis 
and  add  to  his  the  allowance  for  appreciation  (20  per  cent)  as 
used  in  connection  with  this  property,  we  have  an  allowance  of 
depreciation  on  a  present  day  normal  basis  of  $773,076.  The 
replacement  of  the  cement  mains  in  Elizabeth  with  cast  iron  will 
add  very  considerably  to  the  charges  to  capital  account 'and  to 
the  investment  in  this  company's  property.  This  should  be  taken 
account  of  at  this  time,  as  the  changes  have  been  under  way  some 
little  time  and  are  to  be  prosecuted  to  practical  completion  as 
soon  as  the  company  is  able  to  finance  the  expenditures.  In  lieu 
of  the  allowance  of  any  definite  sum  in  the  present  capital  base 
to  cover  the  added  costs  for  cast  iron  mains,  the  deduction  for 
depreciation  will  be  limited  to  the  amount  estimated  by  the  com- 
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pany.  If  the  higher  figures  found  in  some  of  the  other  estimates,, 
both  of  Hill  and  Fuller,  were  to  be  taken,  it  would  be  necessary 
to  add  definitely  to  provide  for  the  increased  cost  of  iron  over 
cement. 

[3]  (2)  The  appraisal  made  by  the  companies'  witness  in- 
cludes an  allowance  for  overhead  charges  on  the  land  of  all  the 
companies,  the  land  itself,  however,  being  appraised  at  present 
day  values.  The  weight  of  decisions  precludes  the  inclusion  of 
overhead  charges  on  land  and  an  adjustment  will  be  made  exclud- 
ing these  overhead  charges. 

[4]  (3)  Land  used  as  right  of  way  for  the  pipe  lines  was  ap- 
praised by  the  witnesses  for  the^  companies  on  the  assumption 
that  the  fee  was  owned  by  the  company,  although  in  connection 
with  a  large  number  of  parcels  it  appears  that  the  company  merely 
enjoys  a  right  to  lay  mains  while  the  owner  of  the  fee  still 
retains  the  right  to  use  the  surface,  in  some  cases  for  farming 
purposes,  in  others  for  laying  railway  tracks,  oil  pipe  lines,  etc. 
The  value  of  the  right  of  way  under  such  conditions,  is  a  matter 
difficult  of  determination.  The  actual  cost  paid  for  these  rights 
by  the  companies  with  proper  allowance  for  appreciation  in  value 
would  he  a  better  basis  for  determining  the  value  at  this  time  if 
all  of  this  information  was  available  in  detail.  Certain  tracts 
of  land  purchased  by  the  Piscataway  Water  Company  cost  that 
company,  as  shown  by  a  letter  to  the  Board  dated  February  3, 
1911,  approximately  ^12,000 ;  these  particular  tracts  were  valued 
in  the  aggregate  at  $17,494,  by  the  companies'  appraisers.  With 
regard  to  the  Raritan  Township  Water  Company,  certain  items 
of  right  of  way  cost  the  company  $10,664,  this  information  also 
being  found  in  a  letter  to  the  Board  dated  February  3rd,  1911. 
As  near  as  it  is  possible  to  identify  these  tracts,  it  appears  that 
the  appraised  value  of  them  is  $21,493.  In  view  of  these  figures, 
it  appears  to  us  that  substantial  justice  will  be  done  if  the  values 
of  the  right  of  way  are  taken,  for  the  purpose  of  this  inquiry,  at 
the  same  figures  as  fixed  by  the  appraiser  in  his  testimony.  As 
a  matter  of  fact,  a  considerable  variation  in  our  conclusions  as 
to  the  value  of  the  real  estate  would  have  a  negligible  effect  on 
the  ultimate  rate  schedules. 

[5]  (4)  The  original  plans  for  developing  the  Raritan  Eiver 
project  called  for  the  construction  of  a  dam  above  the  town  of 
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Haritan  and  the  construction  of  a  36-incli  pipe  line  through 
Raritan  and  Somerville,  and  on  to  Elizabeth.  A  36-inch  line 
was  constructed  in  parts  of  Raritan  and  Somerville  by  the  Somer- 
ville  Water  Company.  Due  to  litigation,  however,  construction 
of  the  line  in  Somerville  was  interrupted.  Due  to  anticipated 
litigation  on  the  part  of  the  others  who  had  water  rights  in  the 
llaritan  Eiver,  the  plan  which  called  for  the  construction  of  the 
dam  above  Raritan  was  abandoned,  and  decision  was  reached 
that  the  dam  should  be  constructed  at  the  confluence  of  the  Rari- 
tan and  Millstone  Rivers.  It  appears  that  the  Elizabethtown 
Water  Company  loaned  money  to  the  Somerville  Water  Company, 
which  was  used  for  the  construction  of  the  36-inch  line  in  Somer- 
ville and  Raritan.  These  expenditures,  however,  will  be  of  no 
value  in  supplying  customers  of  the  companies  now  under  con- 
sideration and  whatever  value  the  pipe  lines  in  Somerville  may 
have  will  therefore  not  be  considered  in  connection  with  this 
matter. 

[6]  (5)  As  already  stated,  the  Elizabethtown  Water  Company 
receives  some  water  from  the  Middlesex  Water  Company,  and 
in  order  to  make  this  possible,  the  Elizabethtown  Water  Company 
advanced  to  the  Middlesex  Water  Company  $89,000  which  was 
used  in  the  creation  of  facilities,  the  use  of  which  is  solely  for 
the  Elizabethtown  Water  Company.  The  rate  charged  by  the 
Middlesex  Water  Company  to  the  Elizabethtown  Water  Company 
is  lower  than  it  would  otherwise  be  by  reason  of  the  fact  that 
the  fixed  charges  on  this  investment  are  borne  by  the  Elizabeth- 
town  Water  Company.  In  other  words,  the  property  to  the  value 
of  $89,000  found  in  the  Middlesex  Water  Company's  plant  is 
used  solely  for  the  benefit  of  the  customers  of  the  company  which 
advanced  the  money  and  this  value  must  therefore  be  included  in 
the  valuation  of  the  property  for  which  rates  are  now  being  con- 
sidered. The  amount  will  be  taken  at  its  cost  of  $89,000  in  the 
base  value,  this  having  been  expressly  excluded  from  the  value 
of  the  Middlesex  Water  Company  in  fixing  the  rates  charged  by 
that  company  and  must  therefore  be  now  included  in  the  valuation 
of  the  Elizabethtown  Water  Company.  (See  8  N.  J.  P.  U.  C. 
R  165.) 

[7]  (6)  Included  in  the  appraisal  as  it  stands  is  the  land 
which  has  been  purchased  for  the  new  Raritan  River  develop- 
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ment,  extending  from  thd  junction  of  the  Millstone  and  Raxitan 
Rivers  to  the  east  side  of  Bound  Brook.  No  portion  of  this  land 
is  yet  occupied  by  either  buildings  or  pipe  lines  and  when  this 
property  goes  into  service  certain  other  plants  of  the  company 
may  become  obsolete  and  may  eventually  be  dismantled  or  dis- 
posed of.  The  amounts  included  in  the  reappraisal  for  the  real 
estate  referred  to  is  $107,335.  This  will  be  deducted.  The  cost 
of  carrying  this  property  pending  its  actual  use  is  provided  for 
through  the  allowance  of  interest  during  construction. 

Valiie  of  Reed  Estate. 

In  the  petitioner's  brief,  page  20,  the  total  value  of  the  land 
owned  by  the  various  companies  is  given  by  Mr,  Hill  as  $635,417, 
and  on  page  21  the  claim  is  made  for  an  increase  of  $50,871.25 
in  value  of  land  due  to  reappraisement  by  several  witnesses  who 
testified  before  the  Board.  The  testimony  of  these  witnesses  has 
been  carefully  analyzed  and  the  results  indicate,  in  the  Board's 
opinion,  that  the  figures  in  the  company's  brief  are  in  error. 
This  will  be  clear  from  the  following  table:     [Table  omitted.] 

The  value  as  found  by  the  Board  is  arrived  at  as  follows : 

Value  set  up  in  Mr.  HiU's  appraisal,  as  of  January  1,  191& $63.5.417 

Add  increases  testified  to  on  reappraisement  in  1921 70.761 

Gross  appraised  value  with  overheads  included  as  of  6-30-21  $706,178 
Deduct  overhead  charges  included  in  Mr.  Hill's  appraisal  of  $635,417     103,990 

Gross  value  less  overheads  $602,188 

Deduct  land  at  and  below  the  junction  of  Raritan  &  Mill- 
stone Rivers  at  re-appraised  value,  as  above ^  $97,311 

Al?o  rights-of-way  ^41  St,  42  contiguous  to  above 10,024     107,33o 

$494,653 
Deduct  value  of  right  of  way  51  to  55,  57  and  Lot  No.  3   (Brief, 
p.  20)  Total  inventory  value  $6,681  to  which  must  be  added  $115 
increase  for  Parcel  57,  included  above   6,796 

Value  of  land,  as  of  June  30,  1921,  as  found $488,057 

1  Includes  value  of  parcel  No.  69  re-appraised  at  $36,000  (test.  p.  788) 
but  taken  in  petitioner's  brief  as  $6,000.  This  same  amount  ia  deducted, 
so  it  is  immaterial  which  value  is  taken. 

Basis  for  Redes. 

The  basis  of  value  upon  which  the  total  required  revenue  will 
be  computed  is  as  follows :  [Table  showing  rate  base  of  $4,650,- 
000  omitted.] 
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Rale  of  Return. 

[8]  Much  testimony  was  submitted  by  tbe  company  to  the 
general  effect  that  a  high  rate  of  return  was  necessary  at  this 
time  in  order  that  the  company  might  be  able  to  properly  finance 
its  large  program  of  extensions.  This  might  be  true  if  we  were 
fixing  rates  merely  for  today,  but  the  testimony  further  shows 
that  the  cost  of  money  is  going  down ;  that  we  are  gradually  ap- 
proaching a  period  of  normal  times  and  although  costs  of  many 
things  may  be  on  a  higher  plane,  requiring  the  adjustments  in 
rates,  in  the  opinion  of  the  Board,  a  return  on  the  value  fixed 
above  of  7.25  per  cent  should  enable  these  companies  to  furnish 
safe,  proper,  and  adequate  service  to  their  customers  and  attract 
capital  to  finance  the  extensions  needed  in  order  that  the  com- 
panies may  keep  pace  with  the  growing  needs  of  the  communities 
served  by  them. 

Earnings  and  Expenses. 

fo  determining  the  earnings  and  expenses  of  these  companies, 
some  study  must  be  made  of  intercompany  expenses  and  revenues. 
The  Elizabethtown  Water  Company  sells  water  directly  to  its 
consumers  but  not  to  any  other  water  company.  Its  revenue  is 
therefore  easily  ascertained.  The  Piscataway  Water  Company 
obtains  its  revenues  from  two  sources:  (1)  from  a  small  number 
of  ordinary  consumers;  and  (2)  from  th^  Elizabethtown  Water 
Company  for  (a)  transportation  of  water  and  (b)  for  water  pro- 
duced at  its  Bound  Brook  plant  and  sold  to  the  Elizabethtown 
and  Baritan  Township  Companies.  The  Raritan  Township  Wa- 
ter Company  obtains  its  revenue  from  two  sources:  (1)  a  small 
number  of  ordinary  consumers;  and  (2)  from  the  Elizabethtown 
Water  Company  in  payment  for  services  in  transporting  water. 
The  Watchung  Water  Company  obtains  its  revenue  from  two 
principal  sources:  (1)  private  consumers  in  Dunellen  and 
vicinity;  and  (2)  from  the  Elizabethtown  Water  Company  in 
payment  for  water  supplied  to  that  company  through  the  trans- 
mission line. 

Taxes. 

The  petitioners  claim  that  the  rates  prayed  for  contemplate 
the  payment  of  $190,000  in  taxes  for  the  system;  Nearly  60 
per  cent  of  the  taxes  are  based  on  revenue.  The  claim  for 
$190,000,  forthermore,  is  based  on  a  total  revenue  (under  the 
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filed  rates)  of  $950,435.  The  revenue  under  the  rates  as  found 
would  produce  about  $100,000  less  and  the  taxes  would  be  con- 
siderably smaller.     Although  the  revenues  for  1919,  1920,  and 

1921  have  varied  as  much  as  $50,000,  the  difference  in  amounts 
paid  for  taxes  is  negligible.  The  actual  taxes  in  1920  were 
$78,175  and  the  unduplicated  revenue  of  the  preceding  year  ap- 
proximated $635,000.  In  1921  the  taxes  were  $78,998  based 
partially  on  an  unduplicated  revenue  of  about  $685,000  in  1920. 
Part  of  the  taxes  of  1922  will  be  based  on  an  unduplicated  revenue 
of  about  $635,000  in  1921.    This  indicates  that  during  the  year 

1922  the  company  will  not  be  called  upon  to  pay  higher  taxes 
based  on  the  lower  revenue  of  1921.  The  revenue  for  1921  was 
actually  about  $50,000  less  than  in  1920.  The  industries  are 
now  beginning  to  revive.  When  the  higher  tax  rate  comes  to  be 
levied,  on  1922  revenue,  the  industries  will  probably  have  re- 
vived to  such  an  extent  that  the  revenues  due  to  this  revival, 
without  entailing  a  corresponding  increase  in  expenses,  will  be 
sufficient  to  take  care  of  the  increase  in  taxes,  in  the  Board's 
opinion. 

The  aggregate  gross  unduplicated  revenues,  eliminating  inter- 
company revenues,  for  the  years  1919,  1920,  and  1921,  are  given 
in  Table  "B"  following:    [Tables  omitted.] 

A  Uocation  of  Anticipated  Revenue, 

A  study  of  all  the  testimony  in  this  case  shows  that  the  Baritan 
Township  Water  Company  was  formed  almost  entirely  for  the 
purpose  of  transmitting  water  to  the  territory  supplied  directly 
by  the  Elizabethtown  Water  Company.  The  Piscataway  Water 
Company  also  owns  and  maintains  a  transmission  line  used  al- 
most entirely  for  transmitting  water  to  tlie  Elizabethtown  Water 
Company.  The  Piscataway  Water  Company,  however,  operates 
a  pumping  plant  at  the  extreme  western  end  of  its  line,  just 
east  of  Pound  Brook,  this  water  being  delivered,  almost  in  its 
entirety,  to  the  Earitan  Township  Water  Company  for  further 
transmission  to  Elizabeth.  The  Watchung  Water  Company 
operates  a  pumping  plant  and  in  addition  to  selling  water  to  the 
Elizabethtown  W^ater  Company,  serves  Dunellen  and  some  sur- 
rounding territory.  About  one-sixteenth  to  one-eighteenth  of  the 
r,.r^rc^ate  gross  revenue  of  all  these  companies  is  collected  by  tljo 
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Watchung  Water  Company.  The  rates  charged  for  private  con- 
sumers for  water  supplied  from  the  transmission  pipe  line  have 
been  the  same  as  the  corresponding  rates  charged  by  the  Watchung' 
Water  Company.  The  rates  which  the  Watchung  Water  Com- 
pany should  charge  should  be  determined  by  a  study  of  that  com- 
pany's revenues  and  operating  deductions,  relating  the  net  revenue 
to  the  value  of  the  Watchung  Water  Company  property.  Of  the 
total  value  of  $4,650,000,  the  value  of  the  Watchung  property 
alone  is  found  to  be  $228,500  for  1920  and  $230,000  for  1921. 
A  7.23^  per  cent  return  on  this  property  would  be  $16,569  for 
1920  and,  for  the  year  1921,  would  be  $16,675.  The  Watchung 
Company  failed  to  obtain  this  return  by  19.5  per  cent  in  1920 
and  22.3  per  cent  in  1921.  These  percentages  are  based  on  all 
sales  of  water.  From  these  results  we  conclude  that  an  increase 
in  revenue  of  the  Watchung  Water  Company  of  20  per  cent  will 
be  reasonable. 

[9]  While  the  total  revenue  for  the  Watchung  Water  Company 
should  be  increased  about  20  per  cent,  analysis  indicates  that  the 
new  fire  rates  and  the  increase  in  charges  to  the  Elizabethtown 
Water  Company  will  provide  this  additional  revenue.  The  fire 
charge  based  on  the  system  in  place  January  1,  1921,  is  $7,607 ; 
this  is  equal  to  16.2  per  cent  of  the  required  revenue  in  1920 
and  18.1  per  cent  of  the  smaller  required  revenue  of  1921;  the 
average  is  about  one-sixth  of  the  revenue  for  the  two  years.  This 
is  a  reasonable  percentage  for  a  small  system  as  compared  with 
about  13  per  cent  developed  for  the  large  Elizabeth  system. 
It  follows  that  no  increase  in  revenue  from  flat  rate  and  metered 
customers  is  required.  The  metered  rates,  however,  are  based 
on  the  unreasonable  step  rate  form  of  schedule.  For  instance, 
a  customer  using  26,900  gallons  of  water  would  be  charged  at  the 
rate  of  35  cents  per  1,000  gallons,  a  total  of  $9.42.  If  he  wasted 
100  gallons  more,  bringing  his  consimiption  up  to  27,000  gallons, 
he  would  be  billed  at  the  lower  rate  of  25  cents  per  1,000  gallons 
and  his  bill  would  drop  to  $0.75.  His  consumption  would  in- 
crease 100  gallons,  but  his  bill  would  decrease  $2.67.  This  is 
not  reasonable.  A  block  schedule  of  rates  should  be  developed 
giving  a  block  rate  for  each  of  the  following  blocks  and  the 
quantity  of  each  block  should  be  billed  at  the  rate  for  that  block. 
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Thus  each  customer  will  pay  for  his  water  at  the  same  rate  that 
every  other  customer  pays. 

For  the  first  10,000  gallons  in  a  quarter  (1)  per  1,000  gallons 

For  the  next  40,000  gallons  in  a  quarter  (1)  per  1,000  gallons 

For  the  next  150,000  gallons  in  a  quarter   (1)  per  1,000  gallons 

For  the  next  300,000  gallons  in  a  quarter  (1)  per  1,000  gallons 

For    all    over  600,000  gallons  in  a  quarter  (1)  per  1,000  gaUons 

(1)  Exact  rates  for  each  block  to  be  developed  from  study  of 
consumption. 

The  Piscataway  and  Raritan  Township  Water  Companies 
might  reasonably  adopt  the  schedule  of  the  Watchung  Water 
Company  for  flat  rate  and  metered  private  service  as  the  general 
conditions  of  service  appear  to  be  substantially  the  same. 

The  following  allocation  will  therefore  be  made,  based  on  the 
revenues  for  1920  and  1921,  to  ascertain  the  amount  to  be  al- 
located to  the  Elizabethtown  Water  Company, 

TABLE  "D** 

Elizdhethtovon  Water  Oompanff, 

1920.  1921. 

Aggregate  gross  revenue  required  (Table 

"C")    $878,606  $850,78$ 

Deductions : 

Watchung  Water  Ompany   $47,372  $42,475 

Piscataway  Water  Company   12,603  '2,631 

Piscataway  Water  Co.  fire  service  . . .  200  200 

Raritan  Township  Water  Company  . .         290  310 

Total  50,365  45,616 

To  be  collected  from  customers  supplied 
by  Elizabethtown  Water  Com- 
pany     $823,141  $805,167 

(a)  To  be  collected  from  fire  service  104,016  104,016 

<b)  To  be  collected  from  domestic  and 

manufacturing   customers    ....  $719,125  $701,151 

1  Total  revenue  1920  excluding  sales  to  other  companies,  $2,578,  less  five 
hydrants  at  $15,  $2,503. 

'Total  revenue  1921  excluding  sales  to  other  companies,  $2,706,  less  five 
hydrants  at  $15,  $2,631.    The  new  hydrant  rate  is  tucen  at  $40. 

A  study  of  the  allocation  of  costs  for  various  classes  of  service 
indicates  that  the  larger  and  the  more  densely  populated  the 
municipality,  the  smaller  is  the  percentage  chargeable  to  fire  pro- 
tection. In  the  case  of  the  Hackensack  Water  Company,  the 
largest  company  in  the  state,  and  serving  a  larger  territory,  the 
amount  charged  to  fire  protection  was  found  to  be  12.5  per  cent 
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of  the  gross  revenue.  In  our  opinion,  the  Hackensack  method  of 
allocation  should  be  used  for  the  Elizabethtown  Water  Company. 
The  amount  of  gross  revenue,  therefore,  to  be  collected  through 
fire  protection  charges  will  be  taken  at  about  $104,016  for  the 
mains  and  hydrants  in  place  as  of  December  31st,  1920,  and  the 
remainder  is  to  be  collected  from  private  water  service  (the  in- 
dustrial and  domestic  consumers  of  water). 

At  the  close  of  1920,  31.7  per  cent  of  the  customers  of  the 
Elizabethtown  Water  Company  were  metered,  these  customers 
paying  a  gross  revenue  of  $401,230  (annual  report)  ;  by  the  close 
of  the  year  1921,  approximately  50.6  per  cent  of  the  customers 
were  metered,  these  customers  providing  a  gross  revenue  of  $440,- 
875,  less  $52,000  billed  by  the  company  in  1921  at  its  increased 
rates,  as  filed. 

The  testimony  in  this  case  indicates  that,  according  to  the 
program  of  the  company,  in  the  course  of  approximately  a  year 
or  two,  its  system  will  be  practically  entirely  metered.  By  reason 
of  this  fact  the  revenues  received  on  a  flat  rate  or  fixture  schedule 
do  not  furnish  the  Board  with  a  basis  on  which  to  estimate  what 
will  be  the  revenues  when  the  company's  system  is  fully  metered. 
It,  therefore,  becomes  necessary  to  approximate  the  revenue  from 
the  unmetered  customers  when  they  shall  have  been  placed  on  a 
metered  basis.  According  to  the  company's  program,  the  custom- 
ers have  heretofore  been  metered  in  order  of  their  use  of  water, 
those  using  the  greatest  amount  of  water  being  metered  first. 
It,  therefore,  is  evident  that  the  customers  remaining  to  be 
metered  aye  those  who  will  use  the  smaller  quantities  of  water, 
such  as  occupants  of  private  houses  and  the  better  class  of  two- 
family  houses.  After  considerable  study  and  comparison,  the 
Board  has  estimated  that  a  fair  average  of  revenue  under  the 
original  schedule  of  rates  would  have  averaged  $16.60  for  each 
of  the  houses  remaining  to  be  metered  in  1920  and  1921  respec- 
tively. In  order  to  ascertain  what  the  deficiency  in  revenue  would 
have  been  during  the  years  1920  and  1921,  computations  have 
been  made  and  embodied  in  Table  "E"  which  follows:  [Table 
omitted.] 

The  number  of  taps  remaining  to  be  metered  as  shown  in  Table 
''E"  for  1920  and  1921  respectively  was  furnished  by  the  com- 
pany.   It  will  be  noted  that,  based  on  the  two  years'  average,  the 
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tiecessary  increase  in  rates  to  have  enabled  the  company  to  receive 
a  7.25  per  cent  return  on  the  values  hereinbefore  determined 
would  approximate  28.6  per  cent.  In  the  Board's  opinion,  the 
average  for  two  years  affords  a  safer  guide  for  the  future  than 
1921  alone. 

The  full  effect  of  the  use  of  meters  heretofore  installed  has  not 
become  apparent.  In  these  estimates  no  allowance  has  been  made 
for  the  expenses  incidental  to  the  use.  of  the  new  meters  other 
llian  those  already  included  in  the  operating  expenses  but  on  the 
other  hand  when  the  meters  shall  have  been  installed,  a  short 
time,  the  amount  of  water  per  tap  will  undoubtedly  be  reduced, 
resulting  in  a  net  benefit  to  the  company.  The  exact  effect  of 
metering  this  system  cannot  at  this  time  be  more  closely  approxi- 
mated than  is  revealed  in  Table  "E**  foregoing.  On  the  whole, 
we  are  of  the  opinion  that  an  increase  in  the  metered  rates  of 
the  Elizabethtown  Water  Company  of  approximately  28.5  per 
cent  will  bring  it  a  net  return  of  7.25  per  cent  on  the  value  of  the 
property  as  hereinbefore  determined ;  due  consideration  has  been 
given  to  the  fact  that  there  will  be  some  increase  in  the  capital 
base  required  by  the  installation  of  additional  meters ;  this  will 
1)0  offset  by  the  decrease  in  the  amount  of  water  per  tap  as  here- 
inbefore recited.  As  all  of  the  customers  of  the  company  will 
probably  be  served  through  meters  within  a  period  approximating 
a  year  or  two,  the  flat  or  fixture  rates  do  not  require  more  ex- 
tended consideration,  but  during  the  period  of  transition  they 
should  be  proportionally  increased  in  order  to  remain  on  a  general 
parity  with  the  metered  schedules. 

The  schedule  of  rates  filed  by  the  companies  on  March  3,  1921, 
is  as  given  below.  For  convenience,  the  schedule  of  rates  former- 
ly charged  is  given  in  a  parallel  columiL    [Schedules  omitted.] 

Concltisions, 

The  Board,  therefore,  finds  and  determines: 

(1)  That  the  respective  values  of  the  properties  of  the  four 
companies,  for  the  purpose  of  fixing  rates,  as  of  June  30,  1921, 
are  as  follows: 
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Elizabethtown  Water  Company  $3,466,000 

Piscataway  Water  Company 730,000 

Raritan  Township  Water  Company  225,000 

Watchung  Water  Company '. 230,000 

Total    $4,660,000 

(2)  That  a  fair  gross  return  for  the  four  companies  combined 
may  be  computed  at  7.25  per  cent  and  equals  $337,125  on  the 
said  combined  value  found  as  of  June  30,  1921. 

(3)  That  the  rates  filed  by  the  petitioners  are  unjust  and  un- 
reasonable and  are  disapproved. 

(4)  That  the  petitioners  should  be  afforded  relief  by  increased 
rates. 

(5)  That  the  following  schedules  of  rates  are  just  and  reason- 
able.    [Schedules  omitted.] 

(6)  That  the  rates  hereby  found  to  be  just  and  reasonable  are 
to  be  substituted  for  those  heretofore  filed  by  the  company. 

(7)  Fire  protection  charges  as  herein  fixed  are  not  to  become 
effective  until  January  1, 1923,  in  order  to  give  the  municipalities 
affected  a  sufficient  opportunity  to  provide  therefor  in  their  mu- 
nicipal budgets. 
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EE  BLMIBA  WATBB,  LIGHT  &  RAILROAD  COMPANY 

[Case  No.  167.] 

Vahiation  —  Property  not  used  or  useful. 

1.  Buildings  and  structures  used,  after  a  consolidation  of  natural 
gas  and  artificial  g^s  systems,  only  for  storage,  making  of  concrete 
lieads  for  man^holes,  and  for  a  repair  shop,  but  not  useful  as  reserve 
or  standby  facilities,  were  excluded  from  the  rate  base. 

TaUtation  —  Coal  trestle  —  Gas  company, 

2.  The  actual  cost  of  a  coal  trestle  built  at  a  gas  plant  for  use 
in  unloading  coal  for  the  heating  plant  should  be  included  in  the  rate 
base. 

Foltuxtion  —  Duplicate  equipment  ^  Artificial  gas  mains. 

3.  Artificial  gas  mains  used,  after  a  consolidation  of  gas  and 
natural  gas  properties,  as  insurance  against  discontinunce  of  natural 
gas  service  in  case  of  failure  of  a  feeder  line,  may  be  included  in  the 
rate  base;  but  mains  no  longer  necessary  and  of  doubtful  valve  for 
service  in  the  future  should  be  excluded. 
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Valuation  *  Accrued  depreciation  *  Inadequate  past  earnings. 

4.  Accrued  depreciation  or  "liability  of  replacement"  should  be 
deducted  from  a  rate  base  determined  by  an  appraisal  representing 
historical  or  original  cost  although  it  is  claimed  that  past  earnings 
have  been  insufficient  to  provide  for  depreciation. 

Valuation  *  Going   concern   value  —  Deficiency  In  return  —  **Oet 
going^*  cost. 

6.  No  allowance  should  be  made  for  going  concern  value  when 
no  proof  of  deficiency  in  past  return  has  been  furnished,  since  it  must 
be  presumed  that  a  public  utility  charged  rates  which  would  provide 
the  amoimts  necessary  for  depreciation  and  sufficient  to  recoup  "get 
going"  losses  during  early  years  before  the  assumption  of  control  by  a 
Commission. 

Return  —  Operating  expenses  -^  Federal  income  taxes. 

6.  Federal  income  taxes  were  included  in  the  operating  expenses 
of  a  gas  company  when  the  tax  was  inconsiderable  and  would  make 
no  appreciable  difference  in  the  rate. 

Depreciation  ^  G<is  ^  Amount. 

7.  A  gas  company  was  allowed  for  annual  depreciation  2  per  cent 
of  the  tangible  property, 

Betum  ^  Oas  ^  Amount, 

8.  A  gas  company  was  allowed  rates  calculated  to  pay  a  return 
of  approximately  8  per  cent,  taking  into  consideration  the  company's 
miscellaneous  revenues  from  sale  of  gas  appliances,  etc 


Valuation  ^  Unused  property  —  When  included  in  rate  base. 

Discussion  of  the  conditions  under  which  property  not  in  service 
may  be  included  in  the  rate  base,  p.  238. 

Depreciation  —  Necessity  for. 

Discussion  of  the  necessity  for  providing  for  depreciation  and  the 
right  of  a  public  utility  to  earn  a  depreciation  allowance,  p.  245. 

ReHim  ^  Operating  expenses  ^  Gas  —  Leakage* 
Discussion  of  unaccounted-for  gas,  p.  254. 

Return  ^  Operating  expenses  •»  Relation  to  size  of  plant  —  Gas. 

Discussion  of  operating  expenses  as  dependent  upon  the  sixe  of 
a  ga«  system  irrespective  of  the  sales  on  which  the  rate  is  computed, 
p.  254. 

Return  ^  Reasonableness  ^  Federal  income  tax. 

Discussion  of  Federal  corporate  income  tax  as  a  factor  affecting 
rate  of  return,  p.  256. 

[May  18,  1922.] 

Pbtition  for  permission  to  increase  natural  gas  rates;  in- 
creased rates  authorized. 

Appearances:  Beekman,  Menken  &  Griscom,  (by  M.  Q. 
Bogue)  New  York,  as  Attorneys  for  the  Petitioner,  Elmira 
Water,  Light  &  Railroad  Company ;  M.  M.  Wheeler,  Statistician  ; 
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H.  L.  Gardner,  Corporation  Counsel,  Michael  Danaher  (Corpora- 
tion Counsel  to  January  1,  1922),  as  Counsel  for  the  City  of 
Elmira, 

Blakeslee,  Commissioner :  The  Elmira  Water,  Light  &  Rail- 
road Company  petitions,  under  §§  Nos.  71  and  72  of  the  Public 
Service  Commission  Law,  for  an  increase  in  the  rates  charged 
for  natural  gas  in  the  city  of  Elmira,  town  of  Elmira,  and 
town  of  Southport,  Chemung  county,  New  York. 

The  present  rates  are :  "Continuous  natural  gas — 76  cents  per 
month,  minimum  bill — ^rate — ^meter — straight  line — 76  cents  per 
UL  c  f .  excess  of  5  cents  per  m.  c.  f .  for  bills  not  paid  within 
ten  days  from  date."  (4th  Revised  Leaf  No.  7 — Tariff  Sheet 
P.  S.  C.) 

Hearings  were  held  November  16th,  December  15th,  and  29th, 
1921.    The  company  claimed : 

1.  That  the  present  rate  does  not  give  a  fair  return  upon  the 
capital  actually  invested  in  the  gas  department  of  the  company, 
considered  with  regard  to  the  necessity  of  making  reservation 
out  of  income  for  surplus  and  contingencies ;  and 

2.  That  since  the  decision  rendered  in  the  former  gas  rate 
cases  (Nos.  6769,  6907 :  Hoffman  v.  Elmira  Water  L.  &  R.  Co. 
P.U.R.1920D,  266),  there  have  been  additions  in  fixed  capital 
upon  which  the  company  is  entitled  to  a  return.  These  additions 
are  divided  into  three  classes : 

(a)  Additions  made  in  the  way  of  improvements,  betterments, 
new  property,  etc. 

(b)  Works  and  station  structures,  etc.,  not  considered  in  the 
former  rate  cases:  (Company's  Exhibit  3,  Record  pp.  162,  163.) 

(c)  Gas  mains,  formerly  used  in  the  distribution  of  artificial 
gas  in  the  city  of  Elmira,  which  have  been  cut  into  use  for  the 
distribution  of  natural  gas,  and  are  alleged  to  be  necessary  in 
the  proper  and  economical  distribution  of  gas  to  consumers,  and 
tend  to  the  betterment  of  the  service. 

The  city  admitted  that  certain  items  omitted  from  the  rate 
base  in  the  former  cases  should  now  be  included,  and  also  con- 
ceded that  additions  made  since  the  date  of  the  rate  base  fixed 
therein,  certain  work  in  progress,  as  well  as  costs  of  financing, 
and  additional  allowance  for  administration,  organization^  and 
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legal  expenses,  should  now  be  included.  The  city,  however,  ib- 
sisted  that  accrued  depreciation  should  be  deducted  from  the 
book  cost  of  property  in  determining  the  rate  base. 

At  the  last  hearing  a  conference  was  arranged  between  repre- 
sentatives of  the  city  and  the  company,  for  the  purpose  of  agree- 
ing, if  possible,  upon  operating  revenues  and  expenses.  This 
conference  was  held  in  the  Commission's  office  in  Albany  on 
January  4, 1922,  and  a  report  prepared  and  signed  by  the  various 
parties  was,  by  stipulation,  received  in  evidence.  Elaborate 
briefs  and  reply  briefs  have  been  submitted  by  both  parties,  as 
well  as  supplemental  briefs  on  depreciation. 

Oda  Situation  in  Elmira. 

The  first  gas  plant  in  Elmira  was  constructed  and  the  dis- 
tribution system  begun  in  1852.  Some  of  the  station  structures, 
works,  eta,  of  the  present  plant  were  built  in  1870.  It  is  said 
that  the  large  gas  holder  now  in  use  was  constructed  in  the  late 
70's. 

The  present  company  was  organized  in  1900  to  manufacture 
and  sell  gas  and  electricity  for  light,  heat,  and  power,  to  operate 
a  water  system,  and,  by  virtue  of  an  amended  certificate,  to 
operate  a  street  railroad.  In  1904  the  Chemimg  County  Gas 
Company  was  organized  to  distribute  natural  gas,  furnished  by 
the  Potter  Gas  Company  of  Pennsylvania. 

In  1908  the  present  Company  purchased  and  merged  the 
Chemung  County  Gas  Company,  and  thereafter  conducted  the 
business  of  selling  both  artificial  and  natural  gas.  This  continued 
until  1915,  but  at  no  time  was  any  mixed  gas  made  or  sold.  Since 
August  8,  1915,  the  artificial  gas  plant  has  not  been  operated; 
only  natural  gas  has  been  sold.  Thereafter  no  equipment  has  been 
maintained  for  the  manufacture  of  gas. 

On  October  8,  1917  an  amendment  was  drawn  to  the  contract 
between  the  producing  and  distributing  Companies  fixing  26.6 
cents  as  the  price  for  which  the  Potter  Gas  Company  agreed 
to  deliver  gas  at  the  city  line,  and  on  this  basis,  and  under  certain 
other  conditions  expressed  in  the  contract,  the  city  of  Elmira  by 
its  common  council,  consented  that  a  temporary  rate  of  52.5  cents 
per  thousand  cubic  feet  should  be  charged  by  the  company.    On 
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the  joint  application  of  the  city  and  company  the  Public  Service 
Commission  (Second  District)  approved  this  rate. 

In  January  1919,  the  company  filed  with  the  former  Public 
Service  Commission  a  schedule  further  increasing  the  rate.  The 
city  (Case  No.  6759)  complained  against  this  rate;  the  former 
Commission  held  that  it  was  without  power  under  the  law  to 
prevent  the  new  rates  going  into  effect.  The  city  then  obtained 
?n  injimction  out  of  the  supreme  court,  prohibiting  the  rate  from 
taking  effect  until  passed  upon  by  the  Commission.  The  Com- 
pany filed  a  petition  (Case  No.  6907)  asking  for  an  Order  fixing 
a  still  higher  rate. 

These  two  cases  were  heard  together,  and  as  a  result  a  rate  base 
was  determined,  and  a  rate  of  64  cents  per  thousand  cubic  feet 
fixed.    The  rate  base  so  determined,  as  of  June  30,  1919,  was: 

Physical  property    .' $602,639.67 

Working  capital   17,500.00 

Bate  Base  $620,139.67 

In  the  same  proceedings,  on  April  29, 1920,  after  further  hear- 
ing in  regard  to  operating  expenses,  amortization  reserve,  taxes, 
etc.,  the  64  cent  rate  previously  fixed  was  continued  in  effect. 
A  minimum  charge  of  60  cents  per  month,  and  an  excess  charge 
of  5  cents  per  thousand  cubic  feet  on  bills  not  paid  within  ten 
days  of  rendition,  were  included.  This  rate  base  of  June  30, 
1919  was  brought  down  to  date  of  January  1st,  1920,  by  the 
inclusion  of  additions,  betterments,  etc.,  of  the  last  six  months 
of  1919,  to  the  end  that  the  rate  base  actually  used  in  determining 
the  54  cent  rate  was  $623,385.98. 

This  Commission,  on  June  10,  1921,  permitted  an  increase  to 
68  cents  per  thousand  cubic  feet  upon  the  written  consent  of  the 
common  council  of  the  city  of  Elmira.  This,  because  the  Potter 
Gas  Company  had  fixed  a  new  price  of  45  cents  per  thousand 
cubic  feet. 

On  July  21,  1921,  after  a  public  hearing,  with  the  consent  of 
the  common  council  of  the  city  of  Elmira,  and  pursuant  to  its 
agreement  filed  with  this  Commission,  a  further  increase  of  8 
cents  was  ordered,  making  a  rate  of  76  cents  per  thousand  cubic 
feet  Under  this  last  agreement,  the  Potter  Gas  Company  re- 
ceived 48  cents  per  thousand  cubic  feet  for  gas  delivered  at  the 
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city  line,  and  this  price  is  embodied  in  the  new  contract  between 
the  Potter  Gas  Company  and  the  Elmira  Water,  Light  &  Rail- 
road Company,  which  covers  a  period  of  three  years  from  August 
1.  1921.  This  contract  not  only  fixes  a  price  but  provides  for  a 
more  adequate  and  continuous  supply  of  natural  gas.  Both  of 
these  increases  in  rate,  were,  as  has  been  stated,  formally  agreed 
to  by  the  common  council  of  the  city  of  Elmira,  in  so  far  as  the 
city  ofiicials  may  stipulate  in  matters  of  this  kind;  and  of  the 
22  cents  increase  over  the  former  rate  fixed  by  the  Commission, 
21.4  cents  goes  to  the  Potter  Gas  Company  and  .6  cents  to  the 
Elmira,  Water,  Light  &  Railroad  Company. 

Claims  of  City  and  Company  in  Present  Case. 

The  following  tabulation  shows  the  respective  claims  of  the 
company  and  city  as  to  the  rate  base,  and  the  claimed  value  of 
used  and  useful  property,  including  intangible  gas  capital : 
[Table  omitted.] 

From  the  foregoing  tabulations  it  is  evident  that  the  important 
items  of  difference  between  the  parties  relate  to  the  items: 
[Table  omitted.] 

(1)  E-Fixed  capital  in  use  prior  to  January  1921. 

Works  and  Station  Structures. 

[1]  The  company  claims  that  certain  buildings  and  structures 
on  its  Madison  avenue  property,  formerly  used  in  the  manufac- 
ture of  artificial  gas,  are  used  and  useful  in  its  present  opera- 
tions, and  so,  with  the  overheads  applicable  thereto,  should  now 
be  included  in  the  rate  base.  These  were  excluded  in  the  former 
case.  Commissioner  Fennell  stating: 

"The  value  of  the  unused  portion  of  the  above  not  being 
actually  used,  or  at  present  usable,  should  not  be  allowed  at  pres- 
ent. If  and  when  again  used  the  value  should  be  included  in  a 
rate  base  to  the  extent  used.  As  stated  above,  regarding  item 
(c)  there  is  more  conjecture  than  reasonable  probability  that  the 
portion  of  works  and  station  structures  mentioned  will  again  be 
used.  .  .  ."  Hoffman  v.  Elmira  Water  L.  &  R.  Co.  P.TJ.R, 
3920D,  266,  272. 

The  building  referred  to  was  used  partly  aa  a  purifying  house, 
retort  room,  tar  scrubbers,  and  engine  room  in  connection  with 
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the  artificial  gas  plarit  (Record  pp.  141,  142).  It  was  described 
in  the  former  cases  (supra)  as  follows:  (Part  of  Record  stipu- 
lated in  this  case.) 

"The  property  is  situated  approximately  in  the  center  of  the 
real  estate  used  for  the  gas  department — ^the  company  has  always 
considered  the  time  when  it  would  be  necessary  to  supply  the 
city  with  artificial  gas  and  kept  the  building  so  that  we  might 
install  in  it  the  necessary  apparatus  for  the  beginning  of  the  arti- 
ficial system."    (Record  p.  50,  Cases  6759-6907.) 

"The  walls  are  good;  the  roof  of  the  structure  is  not.  Our 
engineer  says  that  size  and  shape  of  the  building  is  adapted  to 
the  lay-out  of  an  eflBcient  water  gas  plant."  (Record  pp.  163, 
164,  Cases  6759-6907.) 

"Q.  Now  this  works  and  station  structure,  $16,627.17.  There 
is  a  large  building  known  as  a  retort  house ?  ^^^  ^^^ 

"A.  Yes,  sir.  ^   '^  ^ 

"Q.  Will  you  explain  to  the  Commission  just  what  you  could 
use  the  building  for,  and  what  your  plans  were  with  respect  to 
its  use  in  1916,  when  you  were  figuring  on  mixing  gas? 

"A.  We  planned  to  take  the  old  retort  house  and  raise  the  roof, 
put  on  a  new  roof  and  install  gas  generators  and  steam  boilers, 
and  in  the  adjoining  pump  and  engine  room  installing  the  blow- 
ers  and  pumps  and  an  auxiliary  apparatus  for  the  manufacturing 
plant.''     (Record  p.  67,  Cases  6759-6907.) 

The  building  was  erected  years  ago  for  use  in  the  artificial  gas 
pystem.  Upon  consolidation  of  the  systems  it  became  more  or 
less  unnecessary.  A  new  roof  has  recently  been  put  on,  and  part 
of  the  building  is  now  used  for  storing  trucks,  and  another  por- 
tion for  the  making  of  concrete  heads  for  man-holes.  Some  use 
is  also  had  of  it  as  a  repair  shop.  The  area  used  is  indefinitely 
referred  to  in  the  record  as  "about  30  or  40'*  (square  feet?) 
(Record  pp.  146,  147).  It  was  admitted,  however,  that  if  the 
company  did  not  have  this  building,  it  would  not  necessarily  con- 
struct one  for  the  purposes  mentioned.     (Record  p.  163.) 

This  prop^y  cannot  be  considered  in  the  nature  of  a  reserve 
or  stand-by  because  no  facilities  for  the  manufacture  of  gas  are 
housed  therein.  It  is  dismantled  of  equipment.  (Record  pp.  56- 
59.)     Under  these  circumstances  the  only  tenable  claim  is  for 
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the  potelitial  value  of  the  property  in  the  making  of  artificial 
gas  at  some  future  time.  It  should  not  be  allowed  merely  upon 
the  ground  of  its  possible  usefulness  in  a  future  contingency. 

"A  part  of  a  gas  plant  necessary  for  the  reasonable  future 
must,  in  the  determination  of  the  rate  base,  be  included.  If,  on 
the  other  hand,  it  appears  that  there  is  a  reasonable  doubt  about 
that  necessity,  it  should  be  excluded."  (Consolidated  Gas  Co. 
V.  Newton,  267  Fed.  231,  P.U.R.1920F,  483.) 

"The  value  of  an  imused  water  gas  plant  should  not  be  in- 
cluded in  the  rate  base  except  that  an  allowance  should  be  made 
for  the  storage  holder  and  connections  which  are  used  in  the  pub- 
lic service.  ...  A  dismantled  plant  not  used  .  .  .  should 
not  be  included."  (San  Francisco  v.  Pacific  Gas  &  E.  Co.  P.U.R. 
1918A,  606.) 

Property,  the  future  use  of  which  is  problemetical,  should  not 
be   included   in   a  valuation   for  rate-making  purposes.      (Re 
Indianapolis  Water  Co.  P.U.R.1919A,  448.) 
.    Consumers  should  not  pay  in  rates  for  property  not  presently 
concerned  in  the  service  rendered,  unless— 

(1)  Conditions  exist  pointing  to  its  immediate  future  use;  or 

(2)  Unless  the  property  is  such  that  it  should  be  maintained 
for  reasonable  emergency  or  substitute  service;  and  in  studying 
these  two  exceptions  the  economic  factor  should  be  carefully  con- 
sidered. 

The  evidence  in  this  case  does  not  justify  either  exception. 
These  items  of  buildings  and  structures  and  the  related  land — 
aggr^ating  $18,342.17 — should  not  now  be  included  in  the  rate 
base. 

The  heating  plant  proportion  (3rd  item  under  e.)  should  be 
included,  (Record  p.  11.)  That  the  meter  room,  Madison 
avenue  (4th  item  under  e.)  should  also  be  included,  it  is  not  dis- 
puted by  the  city.  The  items  of  gas  meters  (6th  item  under  e.) 
and  gas  services  (7th  item  under  e.)  should  be  included  as  set 
up  by  the  company — a.  complete  survey  of  all  meters  and  services 
having  been  made — and  the  itemized  list  put  in  evidence  not  be- 
ing seriously  questioned  by  the  city.     (Record  p.  98.) 

The  other  items  mentioned  (e)  should  not  now  be  included — • 
except  $302.28  of  the  item  pertaining  to  ^^Trunk  Lines  and 
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Mains,"  which  is  the  cost  of  the  single  main  on  Pennsylvania 
Avenue,  and  the  related  items  of  "overheads"  for  obvious  rea- 
sons. 

There  should  also  be  allowed  the  additional  cost  of  the  installa- 
tion of  mains  at  railroad  and  street  railroad  crossings,  canals, 
and  bridge.     (Item  f.) 

[2]  (Item  g.)  This  represents  the  actual  cost  of  a  coal  trestle 
built  at  the  gas  plant  for  use  in  unloading  coal  for  the  heating 
plant.     (Record  pp.  12,  105.)    It  should  be  allowed. 

Artificial  Gas  Mains. 

[3]  The  company  seeks  to  have  included  in  the  rate  base  certain 
artificial  gas  mains  (Item  h.)  formerly  used  in  the  distribution 
of  artificial  gas  of  the  claimed  value  of  $60,385.  The  city 
opposes  the  inclusion  of  any  part  of  these  artificial  gas  mains. 

Certain  of  these  mains  were  put  in  use,  coincident  with  the 
opening  of  the  Main  street  bridge  line  and  are  alleged  to  be  neces- 
sary as  an  insurance  of  continued  service  if  the  Potter  Gas  Com- 
pany's  feeder  line  in  the  river,  admittedly  in  a  precarious  condi- 
tion, should  go  out  of  service.  With  the  related  overheads,  these 
amount  to  $9,857.49.  While  it  may  be  a  debatable  question  this 
will  be  included  (Company's  Ex.  1,  Col.  8). 

As  to  the  remainder  of  the  artificial  gas  mains,  the  company 
would  justify  their  use  on  the  theory  that  it  is  thereby  enabled 
to  reduce  the  present  gas  pressure;  these  mains  being  used  as  a 
belt-line  or  by-pass  in  which  gas  is  kept  at  an  even  flow,  and  an 
equal,  lower  pressure  thereby  had;  and  claims  this  method  will 
give  not  only  a  more  even  distribution  to  all  local  points,  but  that 
gas  will  be  distributed  more  satisfactorily  and  economically  at 
greater  distances.  The  company  refers  to  the  decision  in  the 
former  gas  rate  cases  as  substantiating  their  contentions. 

The  city  submits  the  former  Commission's  decision  relating  to 
this  is  misinterpreted  by  the  company,  and  that  the  decision  itself 
does  not  afford  any  ground  for  the  inclusions  of  old  mains  under 
present  conditions. 

That  part  of  Commissioner  FennelPs  memorandum  relating 
thereto  is: 

"As  the  Company  is  furnishing  natural  gas  which  seems  to 
carry  sufficient  pressure  when  the  supply  is  available,  such  auxil- 
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iary  mains  are  not  then  needed.  When  the  supply  is  not  avail- 
able, the  auxiliary  mains  are  not  useful  as  the  natural  gas  mains 
are  more  than  sufficient  to  carry  the  entire  supply.  If  and  when 
a  supply  of  gas,  natural,  artificial,  or  mixed,  shall  be  furnished 
to  the  city  by  this  plan,  and  these  artificial  mains  still  in  the 
streets,  but  now  unused,  are  again  used  as  above  indicated,  then 
their  value  should  be  included  in  the  rate  base.  Until  then  the 
value  should  not  be  included.^'  Hoffman  v.  Elmira  Water,  Light 
&  R.  Co.  P.U.R.1920D,  266. 

This  company  now  has  no  equipment  for  the  manufacture  of 
gas.  It  has  never  made  or  sold  mixed  gas,  although  the  supply 
of  natural  gas  has  frequently  been  inadequate.  (Record  pp.  58, 
59,  198,  200.) 

The  evidence  further  is,  that  in  every  street  listed  (page  8, 
Exhibit  1),  the  company  has  an  artificial  gas  main  paralleling  a 
natural  gas  main,  except  Pennsylvania  avenue.  In  at  least  one 
street  (Madison  avenue),  the  company  has  three  separate  parallel 
mains.  (Record  p.  124,  125.)  These  mains  are  not  to  be  used 
to  serve  customers  direct,  but  "are  to  be  utilized  for  improvement 
of  general  distribution."     (Exhibit  9,  Record  p.  89.) 

"It  should  be  understood  that  these  artificial  gas  mains  which 
we  are  cutting  in,  we  are  putting  those  there  with  the  idea  of 
reinforcing  the  natural  gas  mains.  We  are  not  cutting  in  new 
customers  when  we  do  that."     (Record  p.  95.) 

In  this  connection,  Mr.  Gtough,  assistant  general  manager  of 
the  company,  in  the  present  case,  (Record  p.  88),  claims  that  a 
reduction  in  the  distribution  pressure  tends  to  give  better  service 
to  the  consumer;  at  a  hearing  in  the  previous  cases  (while  at- 
tempting to  justify  the  inclusion  of  a  certain  sum  as  the  value 
of  a  part  of  these  old  mains),  testified  that  the  company  proposed 
to  "use  the  old  mains  as  part  of  a  booster  system  so  that  a  higher 
pressure  could  be  maintained  along  the  lines  in  order  to  insure 
a  supply  to  the  outlying  districts  or  to  points  of  overload."  In 
other  words,  the  witness  now  claims  these  mains  are  useful  in 
reducing  pressure,  while  according  to  his  previous  testimony  they 
were  useful  in  order  that  pressure  might  be  increased.     (Record 

pp.  65,  ee,) 

Would  this  desire  to  furnish  gas  at  lower  pressure  be  sufficient 
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to  move  the  oompany  to  construct  these  additional  mains,  if  they 
did  not  have  these  old  artificial  mains  already  in  place  ?  We  do 
not  think  so. 

Court  and  Commission  decisions  involving  the  question  here 
presented,  accord  with  this  view. 

San  Jose  v.  Pacific  Teleph.  &  Teleg.  Co.  3  Cal.  R.  C.  E.  Y20, 
where  the  claim  to  earn  a  return  on  the  value  of  a  duplicated 
exchange  building  was  disallowed. 

In  Re  Kates  for  gas  in  Slst  Ward  of  Brooklyn,  4  P.  S.  C.  R. 
(1st  Dist  N.  Y.)  328  (where  the  value  of  a  duplicated  generat- 
ing station  was  disallowed  in  part,  on  the  ground  that  practically 
DO  use  was  being  made  of  most  of  the  parts  thereof,  Maltbie, 
Commissioner,  saying: 

"The  Brooklyn  Borough  Gas  Company  owns  two  generating 
stations.  One  is  old  and  little  used,  and  the  company  intends  to 
dismantle  it,  sell  the  land,  and  use  the  new  plant  as  the  sole  gen- 
erating station.  .  .  .  The  old  plant  should  have  been  with- 
drawn from  capital  account  at  the  time  of  sudi  substitution,  and 
its  cost,  less  receipts  from  the  sale  of  land  and  structures,  charged 
against  the  depreciation  fund.  But  this  was  not  done,  and  so 
we  must  consider  what  allowance  should  now  be  made  for  this 
old  plant.    .    .    .*' 

The  Commissicm  allowed  but  a  partial  value  for  the  duplicated 
property. 

In  Buffalo  Gas  Co.  v.  Buffalo,  3  P.  S.  C.  R.  (2nd  Dist.  N.  T.) 
553 ;  where  the  Public  Service  Commission,  New  York,  fixed  the 
fair  value  of  a  plant  at  the  sum  of  $150,000  (although  the  Com- 
pany claimed  the  value  as  $558,670),  on  the  ground  that  the 
plant  was  but  little  used. 

In  that  case  Chairman  Stevens  discussed  the  question  of  unused 
land,  holding  in  effect  that  land  which  was  properly  situated,  and 
might  probably  be  used  within  a  reasonable  time,  in  the  orderly 
growth  and  development  of  a  plant,  might  be  included  in  the 
rate  base,  but  that  the  Company  is  not  entitled  to  a  return  beyond 
that  which  could  be  demanded  upon  a  plant  properly  located, 
economically  constructed  and  suited  in  capacity  to  the  needs  for 
which  it  was  designed. 

The  company  relies  on  a  decision  of  the  Indiana  Commission, 
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in  a  case  involving  the  gas  rates  of  the  Richmond  Light,  Heat  & 
Power  Company.  (P.U.R1917B,  300.)  In  tiat  case  the  Rich- 
mond Light,  Heat  &  Power  Company  had  formerly  distributed 
artificial  gas  but  since  1913  had  distributed  natural  gas  only.  In 
a  rate  proceeding  the  company  contended  that  its  artificial  plant 
should  be  included  in  the  rate  base.  The  Commission  said  (p. 
306): 

"Natural  gas  has  been  a  continued  menace  and  a  destructive 
competitor  of  this  property,  from  1899  to  this  date,  except  for 
the  years  1910,  1911,  1912,  and  1913.  When  natural  gas  had, 
as  a  witness  says,  again  knocked  at  the  city's  gates,  there  was 
nothing  to  do  but  bid  it  enter.  How  long  it  will  remain  is  not 
capable  of  definite  determination.  When  it  was  found  in  Indi- 
ana in  abundance,  our  people  believed  the  supply  was  both  con- 
stant and  unfailing.  Its  subsequent  behavior  defied  scientific 
prognostications.  It  vanished  as  it  came,  literally  unheralded 
and  unannounced.  The  West  Virginia  supply  is  being,  no  doubt, 
more  intelligently  husbanded.  Yet,  no  man  can  forecast  the  time 
of  its  duration.  Those  who  have  money  invested  in  a  utility 
ought  not  to  be  required  to  carry  the  entire  hazard  of  an  invest- 
ment that  from  time  to  time  may  be  impaired  as  science  unlocks 
the  storehouse  of  nature.  If  this  plant  had  been  owned  by  the 
municipality  the  public's  investment  would  have  suffered  the 
same  distress  as  has  the  investment  of  the  private  citizens  in  this 
utility.  If  it  had  been  built  with  the  proceeds  of  the  sale  of 
bonds,  the  bonds  would  have  been  there  and  the  city's  credit 
would  have  been  behind  them.  In  any  event,  whether  this  rea- 
soning be  correct  or  otherwise,  we  are  not  disposed  to  throw 
all  of  the  loss  arising  from  the  situation  on  the  investors.  The 
producing  plant  of  the  petitioner  may  be  called  into  active  serv- 
ice at  any  time.  We  have  determined  to  regard  it  as  a  part  of 
the  property  upon  which  the  company  is  entitled  to  a  fair  re- 
turn." 

Note :  Quoted  at  length  because  company  not  only  calls  special 
attention  to  it,  but  filed  a  separate  memoraiidum  discussing  the 
case. 

In  the  forgoing  case  the  company  maintained  in  a  state  of 
repair  and  efficiency  its  gas  manufacturing  plant,  in  the  city  of 
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Btchmond,  as  a  mecuns  of  asswring  to  Us  patrons  an  adequate 
supply  of  artificial  gas  in  the  event  of  interruptions  in  the  supply 
of  natural  gas.  And  the  Indiana  Commission,  as  quoted  above, 
expressly  allowed  the  inclusion  of  the  gas  manufacturing  works, 
structures  and  distributing  system,  on  the  ground  ^Hhat  such 
plant  may  be  coiled  into  active  service  at  any  time,"  In  the 
instant  case  the  facts  are  not  the  same,  and  there  is  nothing,  there- 
fore, in  the  Richmond  decision  to  support  the  claim  here  made. 

See  also  Ben  Avon  Borough  v.  Ohio  Valley  Water  Co.  (Pa.) 
P.U.R.1917C,  390 ;  Re  Spring  Valley  Utilities  Co.  (111.)  P.U.R. 
1920F,  139;  Verona  v.  Suburban  Water  Co.  (Pa.)  P.U.R. 
1920F,  942;  Re  Dakota  Utilities  Co.  (K  D.)  P.U.R.1920F, 
919;  Re  Redondo  Home  Teleph.  Co.  (Cal.)  P.U.R.1920E,  26. 

When  duplicated  property  or  parts  are  fotmd  in  a  utility,  the 
question  of  inclusion  in  the  rate  base  depends  on ; 

(a)  If  used:  Is  the  use  necessary  from  an  economical  point 
of  view,  to  the  extent  that  if  the  duplicated  property  were  not 
present,  the  company,  in  order  to  furnish  suflScient  or  better  serv- 
ice, would  add  such  duplicated  parts  to  its  plant? 

(b)  If  unused:  Does  reasonable  prudence  indicate  it  ought  to 
be  maintained  for,  (1)  probable  plant  development  within  a 
reasonable  future  time,  or  (2)  as  an  insurance  of  continuity  of 
service. 

These  old  artificial  gas  mains  are  not  necessary  to  the  distribu- 
tion of  natural  gas  in  the  city  of  Elmira,  and  are  of  doubtful 
value  for  service  in  the  future ;  although  used,  they  are  not  neces- 
sarily useful  from  the  economical  standpoint. 

Depreciaiion^ 

[4]  What  is  called  "rate  base"  by  both  parties  (as  in  Case 
Nos.  6759  and  6907,  Hoffman  v.  Ehnira  Water  L.  &  R.  Co. 
P.U.R.1920D,  266)  is  made  upon  the  basis  of  the  inventory  and 
appraisal  directed  by  Ordering  Clause  11  of  an  order  dated  April 
22,  1914.  (Case  No.  4212  P.  S.  C,  2nd  District.)  The  method 
of  making  that  inventory  and  appraisal  was: 

"A.  The  division  of  capitalization  made  a  report  prior  to  the 
preparation  of  the  inventory  in  which  they  arrived  at  a  total 
fixed  capital  as  the  books  showed  and  when  the  inventory  was  pre- 
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pared  it  was  really  a  check  on  that  report  of  the  Commission,  and 
the  items  were  all  inventoried  and  located  and  where  vouchers 
could  be  found  the  unit  prices  were  used,  and  the  final  result 
was  that  the  total  amount  was  very  little  different  from  the 
amount  the  division  of  capitalization  had  found  as  shown  by  the 
books.  Of  course  on  property  built  back  in  1867  that  might  have 
been  renewed.  It  was  a  very  conscientious  attempt  to  make  what 
we  call  an  original  cost  inventory,  and  the  Commission's  Engi- 
neers went  over  it  and  made  absolutely  no  changes  at  all.  They 
were  satisfied  that  everything  had  been  done  to  get  a  fair  esti- 
mate of  the  original  cost." 

''Q.  Then  when  the  company  was  organized  in  1900  and  con- 
tinued operations  of  this  property,  some  large  percentage  of  its 
useful  life  expired,  had  it  not  ? 

"A.  Oh  yes,  the  property  was  not  new.'' 

(Record,  Cases  6759-6907,  supra,  pp.  285,  286,  Company's 
Statistician,  Wheeler.) 

At  a  conference  this  inventory  and  appraisal  was  agreed  upon 
as  "a  fair  estimate  of  thfe  original  cost  of  the  various  items  of 
property  represented  therein."  So  that  this  appraisal  represents 
historical  or  original  cost  as  nearly  as  could  be  determined.  Over 
90  per  cent  of  the  property  was  built  prior  to  1914.  For  this 
reason  the  company  claims  that  the  figure  represents  a  very  con- 
servative valuation  of  its  property.  The  city  insists  that  these 
figures  are  conceded  only  as  the  ^^investment  costs'*  and  not  as 
"value"  for  rate-making  purposes. 

The  amount  which  both  parties  refer  to  as  "theoretical  accrued 
depreciation"  was — June  30,  1919— $93,433.95. 

It  is  quite  clear  that  there  can  be  no  theory  in  the  statement 
that  depreciation  accrues  in  a  plant  and  property  such  as  the  one 
under  consideration.  Excepting  land,  the  property  of  this  com- 
pany is  perishable — it  cannot  continue  to  be  used  indefinitely. 
When  its  use  ceases,  the  value  in  place  will  be  small.  Some  units 
may  have  a  longer  life  for  service  than  others,  but  sooner  or  later 
the  serviceableness  of  each  element  must  end.  As  each  unit  ages, 
its  service  capacity  also  lessens  in  value.  This  is  what  is  ordi- 
narily meant  by  depreciation  as  applied  to  a  wasting  asset  held 
for  productive  use.    Held  for  use  has  a  distinctly  different  mean- 
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ing  from  held  for  sale,  in  that  the  latter  dass  of  property  is  nec- 
essarily affected  by  current  price  fluctuations. 

Stated  in  another  way,  depreciation  means  the  liahility  of  re- 
placement.  While  any  unit  of  property  may  render  the  required 
service,  may  be  in  proper  and  approved  operating  condition,  may 
give  as  good  service  (to  all  appearances)  as  when  new,  or  even 
as  good  as  a  new  unit  would  furnish,  yet,  with  every  day  of  age 
and  use,  the  liability  of  replacement  which  inherently  exists  be- 
comes greater.  The  value  of  property  for  rendition  of  service — 
in  a  public  utility — depends  on  the  imminence  of  such  replace- 
ment. When  the  necessity  for  replacement  does  come,  the  prop- 
erty (disregarding  its  salvage  or  junk  value)  has  depreciated  100 
per  cent.  Any  unit  which  has  been  in  service  for  a  number  of 
^ears  necessarily  requires  replacement  sooner  than  a  new  unit. 
From  the  standpoint  of  value  it  is  not  worth  as  much  because  of 
this  liability  which  has  accrued  against  it  That  liability  is  the 
accrued  depreciation. 

A  public  utility  is  obliged  to  continue  to  render  efficient  serv- 
ice, and  its  consumers  are  entitled  to  receive  such  service.  So  the 
cost  of  this  depreciation  or  liability  of  renewal,  should  be  dis- 
tributed over  the  life  of  the  property.  Any  other  method  is  un- 
fair alike  to  the  investors  and  the  consumers.  The  company  has 
the  right  to  demand  that  the  rate  or  price  at  which  the  commodity 
is  sold  shall  be  sufficient  to  reimburse  the  company  for  the  cost 
of  this  part  of  its  capital  consumed  in  service,  and  the  consumer 
Las  also  the  right  to  demand  that  this  cost  be  fairly  distributed ; 
to  the  end  that  consumers  of  any  instant  date — ^for  example — ^the 
time  of  replacement — shall  not  have  to  pay  in  rates  the  entire 
burden  of  replacing  any  unit,  the  service  of  which  has  been  util- 
ized for  the  benefit  of  past  consumers.  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  29  Sup.  Ct.  Rep.  148,  53  L.  ed.  371. 

Approved  accounting  requires  an  allowance  for  depreciation  as 
a  necessary  element  of  the  cost  of  manufacture  or  production. 
The  Interstate  Commerce  Commission  and  both  former  New 
York  State  Public  Service  Commissions  provided  for  formal  de- 
preciation or  amortization  accotmts  in  their  accoimting  regula- 
tions. Income  tax  legislation  also  accepts  this  idea  in  providing 
for  the  determination  of  taxable  income  by  the  deduction,  not 
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only  of  so-called  "ordinary  expenses,''  but  also  of  *'a  reasonable 
allowance  for  the  exhaustion,  wear  and  tear  of  property  used  in 
the  trade  or  business,  including  a  reasonable  allowance  for 
obsolescence." 

Treasury  regulations  provide  in  substantially  the  same  man- 
ner as  defined  in  the  Commission's  rules  for  public  utilities. 
(Treasury  Regulations  62,  Art.  169—1922  Ed.) 

The  decisions  of  the  courts  are  equally  definite.  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  13,  29  Sup.  Ct.  Rep.  148,  63 
L.  ed.  371 ;  People  ex  rel.  Jamaica  Water  Supply  Co.  v.  State 
Board  of  Tax  Comr'9,  196  N.  Y.  39,  89  N.  E.  581 ;  People  ex 
rel.  Binghamton  Light,  Heat  &  Power  Co.  v.  Stevens,  203  N.  Y. 
7 ;  Denver  v.  Denver  Union  Water  Co.  246  TJ.  S.  178,  62  L.  ed. 
649,  38  Sup.  Ct.  R^p.  278,  P.U.R.1918C,  640 ;  Galveston  Elee- 
tric  Co.  V.  Galveston,  TJ.  S.  Supreme  Court,  April  10,  1922^ 
P.U.R.1922D,  159. 

The  leading  case  is  the  well-known  Knoxville  case  decided  by 
the  United  States  Supreme  Court  in  1909,  and  subsequently  re- 
affirmed. In  New  York  state  the  same  doctrine  had  already  been 
established  in  tax  proceedings  and  the  Knoxville  decision  was 
followed  after  a  full  discussion  by  the  Appellate  Court.  (Kings 
County  Lighting  Co.  v.  Willcox,  156  App.  Div.  603,  141  N.  Y. 
Supp.  677.  No  appeal  being  taken  by  the  company  on  the  mat- 
ter of  depreciation).  In  that  decision  the  court  approved  the 
application  by  the  Public  Service  Commission  (First  District) 
of  the  straight  line  method  of  calculating  depreciation. 

In  the  case  of  Brooklyn  Borough  Gas  Co.  v.  Public  Service 
Conmiission,  P.U.R.1918F,  335,  the  proceeding  was  deemed  of 
such  importance  that  the  Empire  State  Gas  &  Electric  Associa- 
tion submitted  a  brief,  amiicus  curiae,  on  the  subject  of  deprecia- 
tion, in  which  it  opposed  the  deduction  of  accrued  depreciatioiu 
Ex-Justice  Charles  E.  Hughes,  as  Referee,  however,  sustained 
the  straight  line  method  by  adopting  the  computation  originally 
made  by  the  Conmaission  on  that  basis  and  thereafter  followed 
by  the  company. 

The  city  and  the  company  agreed  that  the  accrued  depreciation 
on  tangible  property  to  June  30,  1919,  amounted  to  $93y433.96. 

"Q.  This  figure  was  accepted  by  the  ccnupanjt 
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Witness.   (E.  Hnsselman,  for  city)  Yes  Sir. 

Q.  That  is  the  point  I  wanted  to  get. 

Mr.  Bc^e.  (Attorney  for  company)  We  did  not  question  the 
figure  at  that  time ;  we  accepted  it  as  a  theoretical  figure. 

Witness,  The  company  did  not  agree  it  should  be  deducted 
from  the  cost  to  determine  a  rate  base  but  they  did  state,  I  think 
I  am  properly  stating,  that  if  theoretical  accrued  depreciation 
were  to  be  deducted  they  would  agree  that  was  the  amount  that 
bad  accrued. 

Mr.  Bogue.  Yes,  that  is  right/'  ' 

(Record  p.  218.) 

Since  that  date,  some  $27,000  has  been  included  in  operating 
expenses  for  amortization.  Actual  withdrawals  were  set  forth 
as  $964.61  by  the  city  in  Exhibit  14.  The  accrued  depreciation 
in  the  property  as  of  December  31,  1921,  leaving  out  the  depre- 
ciation on  overheads,  in  accordance  with  the  company's  claim, 
and  making  allowance  for  withdrawals,  amoimted  to  approxi- 
mately $120,000.  This  depreciation  is  claimed  to  exist.  K  it 
had  been  actually  set  up  by  the  company  during  the  past  years 
of  operation  it  would  be  deducted  as  moneys  furnished  by  con- 
sumers to  maintain  capital  investment  imimpaired  and  to  insure 
continuity  of  service. 

The  company  claims  that  not  having  been  earned  (excepting 
perhaps  that  accrued  since  1919),  it  should  not  be  so  treated.  To 
accord  with  that  view  would,  in  effect,  penalize  companies  which 
have  made  proper  provision  for  such  liability  of  replacement,  to 
the  advantage  of  companies  which  have  not. 

The  company  further  maintains  that  past  gas  rates  were  not 
adequate,  and,  therefore,  no  deduction  should  be  made.  If  this 
is  true,  are  consumers  or  the  company  responsible?  The  Knox- 
ville  decision,  previously  referred  to,  places  the  responsibility 
on  the  company,  thus: 

"A  water  plant,  with  all  its  additions,  begins  to  depreciate  in 
value  from  the  moment  of  its  use.  Before  coming  to  the  question 
of  profit  at  all  the  company  is  entitled  to  earn  a  sufficient  sum 
annually  to  provide  not  only  for  current  repairs  but  for  making 
good  the  depreciation  and  replacing  the  parts  of  the  property 
when  they  come  to  the  end  of  their  life.     The  company  is  not 
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bound  to  see  its  property  gradually  waste,  without*  making  pro- 
vision out  of  earnings  for  its  replacement.  It  is  entitled  to  see 
that  from  earnings  the  value  of  the  property  invested  is  kept 
unimpaired,  so  that  at  the  end  of  any  given  term  of  years  the 
original  investment  remains  as  it  was  at  the  beginning.  It  is  not 
only  the  right  of  the  company  to  make  such  a  provision,  but  it  is 
its  duty  to  its  bond  and  stockholders,  and,  in  the  case  of  a  public 
service  corporation  at  least,  its  plain  duty  to  the  public.  If  a 
different  course  were  pursued  the  only  method  of  providing  for 
replacement  of  property  which  has  (ceased  to  be  useful  would  be 
the  investment  of  new  capital  and  the  issue  of  new  bonds  or 
stocks.  This  course  would  lead  to  a  constantly  increasing  variance 
between  present  value  and  bond  and  stock  capitalization — a 
tendency  which  would  inevitably  lead  to  disaster  either  to  the 
stockholders  or  to  the  public,  or  both.  If,  however,  a  company 
fails  to  perform  this  plain  duty  and  to  exact  sufficient  returns  to 
keep  the  investment  unimpaired,  whether  this  is  the  result  of  un- 
warranted dividends  upon  over-issues  of  securities,  or  of  omia- 
sion  to  exact  proper  price  for  the  output,  the  fault  is  its  own. 
AVhen,  therefore,  a  public  regulation  of  its  prices  comes  under 
question  the  true  value  of  the  property  then  employed  for  the 
purpose  of  earning  a  return  cannot  be  enhanced  by  a  considera- 
tion of  the  errors  in  management  which  have  been  committed  in 
the  past."     (Knoxville  v.  Knoxville  Water  Co.  suprcu) 

The  accrued  depreciation,  amounting  to  $120,000  should  be 
deducted  from  the  cost  of  the  property  now  in  use* 

Ooing  Concern  Value. 

[5]  In  the  previous  cases  (Nos.  6759-6907,  Hoffman  v.  El- 
mira  Water  L.  &  E.  Co.  (K  Y.)  P.U.R.1920D,  266)  the  Com* 
pany  sought  to  prove  going  value  based  on  the  historical,  or,  as  it 
has  been  termed,  the  "Wisconsin  theory;"  that  is,  the  capitalizing 
of  all  deficiencies  in  return  less  than  8  per  cent  from  the  time 
the  company  commenced  operation.  The  former  Commission  re- 
jected the  claim  saying:  "There  is  not  sufficient  proof  here  of 
that  kind  of  a  loss  to  make  an  allowance  therefor.  The  Commis- 
sion has,  therefore,  seen  fit  not  to  include  an  allowanoe  of  ^$100,- 
000  or  greater  sum'  as  going  value  in  this  case." 
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The  present  daim  of  the  company  is  for  $151,976,  based  on 
the  cost  of  promotion  and  organization  of  the  original  gas  prop- 
erty, together  with  the  gas  department's  proportion  of  the  costs 
of  consolidation  and  organization  of  the  existing  company,  with 
all  intangible  Values  existing  in  1900 ;  together  with  miscellaneous 
expenses  in  connection  with  the  organization  of  the  present  com- 
pany ;  the  cost  of  promotion,  etc.,  of  the  former  Chemung  County 
Gas  Company,  including  all  intangible  values  existing  in  that 
properly  in  1906  and  paid  for  by  the  present  company  on  con- 
solidation ;  miscellaneous  expenses  in  connection  with  the  organi- 
zation of  the  Chemung  County  Gas  Company,  less  the  allowance 
for  organization  now  included  in  the  fixed  capital  on  the  books. 
(Exhibit  No.  3,  page  7.) 

The  city  conceded  that  an  additional  sum  of  $7,265  for  ad- 
ministration,  organization,  and  legal  expenses  should  be  allowed. 
This,  with  the  item  of  $10,650  mentioned,  amounts  to  about  3 
per  c«it  of  the  cost  of  the  physical  property.  In  addition,  it 
should  be  noted  that  the  city  has  agreed  to  $5,600  for  cost  of 
financing,  which  with  the  amount  already  allowed  and  conceded 
in  this  case  for  overheads  and  intangibles,  makes  about  15  per 
cent  of  the  cost  of  physical  property,  covering  all  these  items  aside 
from  going  concern  value.  The  company's  witness,  Wheeler, 
testified  that  the  cost  of  promotion  and  organization  of  the  original 
gas  property,  set  up  in  the  present  claim,  could  not  have  any 
relation  to  deficits  which  might  have  resulted  from  the  cost  of 
acquiring  customers  and  establishing  that  business ;  and  that  the 
hooks  of  the  original  gas  company  which  began  operation  some 
time  around  1852  could  not  be  found. 

"Going  value"  is  defined  by  the  courts  of  this  state  by  Miller, 
J.,  in  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210 
N".  Y.  479,  104  N.  E.  911.  As  is  pointed  out  in  that  case  the 
investors  in  a  new  enterprise,  such  as  an  ordinary  business,  may 
make  up  the  early  losses  incident  to  the  building  up  of  business, 
by  profits  of  a  later  date ;  but  the  investors  in  a  public  utility, 
unless  the  rate-making  power  allows  for  these  losses,  are  compelled 
to  receive  an  inadequate  return  for  this  early  period. 

The  rule  stated  was  intended  to  cover  those  costs  of  developing 
business  which  are  necessarily  incurred  in  perfecting  an  organi- 

P.U.R.1922D. 


250  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

zation  and  in  securing  of  business,  so  that  the  actual  capital  in- 
vestment and  the  expenditure  of  time,  labor,  and  money,  may  be 
co-ordinated  and  result  in  an  efficient,  going  and  profitable  organi- 
zation. 

Aftei?  a  company  is  once  established  as  a  going  concern,  it  does 
not  follow  that  the  public  is  called  upon  to  guarantee  a  continua- 
tion of  return  indefinitely,  no  matter  what  mistakes  of  manage- 
ment or  over  capitalization  may  occur.  A  utility  is  entitled  to  a 
return,  considering  these  early  expenditures,  on  what  may  be 
defined  as  *'get  going"  costs  and  when  this  has  been  had  the  public 
has  already  borne  the  expense  of  establishing  the  business.  There- 
after the  question  of  going  value  for  the  purpose  of  fixing  a 
present  rate  is  eliminated. 

If  there  was  a  fair  return  during  that  period  in  which  the 
utility  was  establishing  its  business,  it  received  all  that  it-  is 
entitled  to.  And  that  "get  going''  value,  or  cost  of  establishing 
business,  has  no  relation  whatever  to  expenses  of  promotion, 
organization,  reorganization,  or  consolidation,  and  the  return  con- 
templated is  to  be  based  on  actual  investment  of  money  and  not 
on  an  over  issue  of  securities. 

In  the  instant  case  the  burden  of  proof  to  establish  going  value 
is  upon  the  company.  No  proof  of  deficiency  in  return  was  so 
furnished. 

The  city's  witness,  Husselman,  testified  that  the  company  had 
earned  over  6  per  cent  and  slightly  less  than  7  per  cent,  together 
with  a  depreciation  reserve,  on  the  depreciated  value  of  the  prop- 
erty during  the  years  from  1904  to  1918.  This  was  the  only 
evidenct;  bearing  upon  the  subject  and  was  not  contradicted  by 
the  company ;  in  fact  the  company's  brief  specifically  refers  to  it. 

Therefore,  there  has  been  no  such  lack  of  fair  return  as  would 
amount  to  confiscation  of  property,  it  being  borne  in  mind  that 
the  company  makes  this  claim  for  the  period  prior  to  1900  wheu 
it  and  its  predecessor  companies  were  not  subject  to  r^ulation 
and,  therefore,  at  liberty  to  charge  any  rates  whidi  they  could 
collect.  And  in  this  connection  it  is  worthy  of  note  that  this 
company  never  sought  t^  have  its  gas  rates  fixed  or  determined 
by  a  regulatory  body  prior  to  the  proceeding  when  the  April, 
1920,  rates  were  made. 
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If,  therefore,  up  to  that  time,  the  company  could  have  charged 
such  rates  as  it  saw  fit,  it  must  be  presumed  that  it  did  charge 
rates  which  would  provide  the  amounts  necessary  for  depreciation 
and  sufficient  to  recoup  get  going  losses.  If  it  did  not  do  so,  its 
lack  of  business  judgment  should  not  now  be  paid  for  in  rates 
by  present  or  future  consumers.  (Knoxville  v.  Knoxville  Water 
Co.  supra). 

No  allowance  should  be  made  for  these  items  except  that  of 
$7,265,  being  for  additional  administration,  organization,  and 
legal  expenses  conceded  by  the  city. 

As  bearing  upon  this  view  of  the  matter,  in  Galveston  Electric 
Co.  V.  Galveston  (April  10,  1922)  the  Supreme  Court  of  the 
United  States  (Justice  Brandeis  delivering  the  opinion  of  the 
Court)  says: 

*T£  the  rule  were  that  a  prescribed  rate  is  to  be  held  confis- 
catory in  case  net  earnings  are  not  sufficient  to  yield  8  per  cent, 
on  the  amount  prudently  invested  in  the  business,  there  might 
be  propriety  in  counting  as  part  of  the  investment  such  amount, 
if  any,  as  was  necessarily  expended  at  the  start  in  overcoming 
initial  difficulties  incident  to  operation  and  in  securing  patronage. 
But  no  evidence  of  any  such  expenditure  was  introduced ;  and  the 
claim  of  the  company  does  not  proceed  upon  that  basis.  What 
was  presented  by  the  witnesses  are  studies,  on  various  theories, 
of  what  past  deficiencies  in  net  income  would  aggregate,  if  4 
per  cent  were  allowed  as  a  depreciation  annuity  and  8  per  cent 
compound  interest  were  charged  annually  (m  the  value  of  the 
property  used.  These  calculations  covered,  on  one  basis,  the 
period  of  thirty-nine  years  since  the  original  horse-car  line  was 
built ;  on  another,  the  period  of  fifteen  years  since  the  appellant 
purchased  the  property  as  a  going  concern.  If  net  deficits  so 
estimated  were  made  a  factor  in  the  rate"  base,  recognition  of  8 
per  cent  as  a  fair  return  on  the  continuing  investment  would 
imply  substantially  a  guarantee  by  the  community  that  the  in- 
vestor will  net  on  his  investment  ultimately  a  return  of  8  per 
cent  yearly,  with  interest  compounded  on  deferred  payments; 
provided  only  that  the  traffic  will,  in  course  of  time,  bear  a  rate 
high  enough  to  produce  thpt  amount. 

"The  fact  that  a  utility  may  reach  financial  success  only  in 
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time  or  not  at  all,  is  a  reason  for  allowing  a  liberal  retiim  on  tte 
money  invested  in  the  enterprise ;  but  it  does  not  make  past  losses 
an  element  to  be  considered  in  deciding  what  the  base  value  is 
and  whether  the  rate  is  confiscatory.  A  company  which  has 
failed  to  secure  from  year  to  year  sufficient  earnings  to  keep  the 
investment  unimpaired  and  to  pay  a  fair  return,  whether  its 
failure  was  the  result  of  imprudence  in  engaging  in  the  enter- 
prise,  or  of  errors  in  management,  or  of  omission  to  exact  proper 
prices  for  its  output,  cannot  erect  out  of  past  deficits  a  legal 
basis  for  holding  confiscatory  for  the  future,  rates  which  wouldy 
on  the  basis  of  present  reproduction  value,  otherwise  be  com- 
pensatory. Knoxville  v.  Knoxville  Water  Co.  212  XJ.  S.  1,  14, 
53  L.  ed.  371,  3fi[0,  29  Sup.  Ct.  Rep.  148." 

"Nor  is  there  evidence  in  the  record  to  justify  the  Master's 
finding  that  a  business  brought  to  successful  operation  should 
have  a  going  concern  value  at  least  equal  to  one-third  of  its 
physical  properties.  Past  losses  obviously  do  not  tend  to  prove 
present  values.  The  fact  that  a  sometime  losing  business  becomes 
profitable  eventually  through  growth  of  the  community  or  more 
efficient  management,  tends  to  prove  merely  that  the  J^'^venture 
was  not  wholly  misconceived.  It  is  doubtless  true,  as  the  Master 
indicated,  ^that  a  prospective  purchaser  of  the  Galveston  system 
would  be  willing  to  pay  more  for  it  with  a  record  of  annual  losses 
overcome  than  he  would  if  the  losses  had  continued.  But  would 
not  the  properly  be,  at  least  as  valuable,  if  tie  past  had  presented 
a  record  of  continuous  success?  And  shall  the  base  value  be 
deemed  less  in  law  if  there  was  no  development  cost,  because 
success  was  instant  and  continuous  ?  Or,  if  the  success  had  been 
80  great  that,  besides  paying  an  annual  return  at  the  rate  of  8 
per  cent,  a  large  surplus  had  been  accumulated,  could  the  city- 
insist  that  the  base  value  be  reduced  by  the  amount  of  the  surplus  ? 
Compare  Newton  v.  Consolidated  Gas  Co.  decided  March  6, 1922^ 
42  Sup.  Ct.  Rep.  264. 

"In  determining  the  value  of  a  business  as  between  buyer  and 
seller,  the  good  will  and  earning  power  due  to  effective  organiza- 
tion are  often  more  important  elements  than  tangible  property. 
Where  the  public  reacquires  the  business,  oompensation  must  be 
made  for  these,  at  least  under  some  circumstances.    Omaha  y» 
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Omaha  Water  Co.  218  TJ.  S.  180,  202,  203,  54  L.  ed.  991,  1000, 
1001,  48  L.R.A.(N.S.)  1084,  30  Sup.  Ct.  Eep.  615;  National 
Waterworks  Co.  v.  Kansas  City,  62  Fed.  853,  865,  27  L.R.A. 
827,  10  C.  C.  A.  653,  27  TJ.  S.  App.  165.  And  they,  like  past 
losses,  should  be  considered  in  determining  whether  a  rate  charged 
by  a  public  utility  is  reasonable.  Compare  C.  H.  Venner  Co.  v. 
Urbana  Waterworks,  174  Fed.  348,  352.  But  in  determining 
whether  a  rate  is  confiscatory,  good  will  and  franchise  value  were 
excluded  from  the  base  value  in  Cedar  Rapids  Gas  Light  Co. 
^.  Cedar  Rapids,  223  TJ.  S.  655,  669,  56  L.  ed.  594,  604,  32 
Sup.  Ct.  Rep.  389 ;  and  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
TJ.  S.  153,  169,  59  L.  ed.  1244,  1252,  P.TJ.R.1919D,  577,  35 
Sup.  Ct.  Rep.  81  :  and  the  expressions  in  Denver  v.  Denver 
TJnion  Water  Co.  246  TJ.  S.  178,  184,  191,  62  L.  ed.  649,  658, 
661,  P.TJ.R.1918C,  640,  38  Sup.  Ct.  Rep.  278;  and  in  Lincoln 
Gas  Co.  V.  Lincoln,  260  TJ.  S.  256,  267,  63  L.  ed.  968,  976,  39 
Sup.  Ot.  Rep.  454,  are  not  to  be  taken  as  modifying  in  any  re- 
spect the  rule  there  declared." 

[Table  of  items  included  in  rate  base  omitted.] 

Stiptdated  Expenses. 

A  statement  for  the  twelve  months  ended  November  30, 
1921,  was  submitted  by  the  company,  showing  the  operating 
expenses  in  detail.  At  the  conference  held  January  4,  1922 
between  representatives  of  the  city  and  the  company,  it  was 
stipulated  that  *^the  following  expenses  are  consi(?ered  reasonable 
and  may  be  used"  in  the  determination  of  a  rate. 

Transmission  and  distribution  expense  ....  $15,528.63  (4.13^  per  m.  c.  f.) 

Comn^ercial  expense 6,040.23  ( 1.60Jt  per  m.  c.  f . ) 

Promotion  exfcnse   466.42  (  .12^  per  m.  c.  f.) 

General  expense   14,325.07  {3.S14  per  m.  c.  f. ) 

Taxes      6,712.46  ( 1.62it  per  m.  c.  f.) 

Total    $42,072.80(11.18^  per  m.  c.  f.) 

This  was  "exclusive  of  cost  of  gas  purchased,  renewals  and 
replacement  reserve  or  depreciation,  and  income  taxes." 

Gas  Purchases. 

The  price  paid  to  the  Potter  Gas  Company  under  the  contract 
hereinbefore  referred  to,  is  48  cents  per  thousand  cubic  feet 
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jneasnred  at  the  city  line.  The  company  makes  use,  for  itself^ 
of  about  900  thousand  cubic  feet  per  year.  This  amount  for  the 
future  was  agreed  to  at  the  conference. 

The  lost  and  unaccounted  for  gas  during  the  year  ending 
November  30,  1921,  was  5.4  per  cent  of  the  total  purchased.  But 
the  average  for  the  thirty-five  months  ending  on  the  same  date 
was  6.4  per  cent  The  company  claims  the  latter  figure  more 
nearly  represents  the  normal  leakage  and  gas  unaccounted  for. 
The  city  insists  that  the  1921  figure  of  5.4  per  cent  be  used. 

Assuming  sales  of  370,000  thousand  cubic  feet,  company  use 
of  900  thousand  cubic  feet,  lost  and  unaccounted  for  gas  amount- 
ing to  6  per  cent,  the  company  must  purchase  from  the  Potter 
Gas  Company  approximately  395,000  thousand  cubic  feet  an- 
nually. 

Oas  Sales. 

In  determining  the  rate  fixed  in  the  former  cases,  the  Com- 
mission estimated  sales  of  371,000  thousand  cubic  feet.  The 
actual  year's  experience  showed  sales  of  only  317,204  thousand 
cubic  feet,  but  during  a  part  of  that  year  the  supply  furnished  by 
the  Potter  Gas  Company  was  inadequate.  In  the  year  ending 
November  30,  1921  the  sales  were  375,812  thousand  cubic  feet. 
The  company's  annual  report  to  this  Commission  for  1921 
showed  sales  of  377,309  thousand  cubic  feet. 

Both  parties  agreed  that  since  the  increased  rate  is  paid  the 
Potter  Gas  Company,  that  service  has  been  very  much  better. 
The  cjity,  therefore,  claims  that  not  less  than  370,000  thousand 
cubic  feet  a  year  will  be  sold.  The  company  argues  that  th^  in- 
crease in  price  of  gas  to  consumers  has  a*  tendency  to  decrease 
consumption.  It  was  said  that  during  the  four  months  following 
the  adoption  ot'  the  present  rate,  sales  decreased  2.1  to  9  per  cent. 
The  company  estimated  it  would  not  sell  over  340,000  thousand 
cubic  feet  annually.  It  seems  reasonable  to  suppose,  however, 
from  actual  experience,  that  this  company  will  sell  at  least 
370,000  thousand  cubic  feet  on  an  annual  basis. 

Expenses. 

After  the  conference  at  which  the  operating  expenseB  were 
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agreed  npon,  the  company  filed  a  reply  brief  in  which  it  claimed 
that  the  figures  per  thousand  cubic  feet  set  forth  in  the  conference 
report  were  not  in  accordance  with  its  understanding. 

"In  other  words,  the  items  of  distribution  expense,  commercial 
expense,  general  expense  and  taxes  bear  no  direct  relation  to  the 
sale  of  gas,  but  are  dependent  upon  the  size  of  the  system,  the 
number  of  consumers  and  other  factors,  and,  therefore,  the  total 
of  $42,072.80,  as  stipulated,  should  be  included  in  operating 
expenses  irrespective  of  the  sales  on  which  the  rate  is  computed. 
Furthermore,  the  cost  per  thousand  cubic  feet  as  shown  in  the 
January  4th  report,  was  inserted  merely  to  indicate  the  cost  per 
thousand  cubic  feet,  based  on  sales  for  twelve  months  ended 
November  30,  1921."     (Company's  Reply  Brief,  p.  2.) 

This  does  not  seem  a  logical  contention  but  the  statement  has 
been  accepted  and  the  amount  of  $42,072.80  used  in  setting  forth 
the  expenses. 

Federal  Income  Taxes, 

[6]  Whether  or  not  Federal  Income  Taxes  should  be  allowed 
as  operating  expense  has  been  in  doubt.  The  fullest  discussion 
that  can  be  found  is  in  the  Master's  report  in  a  telephone  case 
recently  affirmed  by  the  United  States  District  Court  of  Indiana, 
in  which  it  is  held  that  Federal  Income  Tax  is  a  proper  item  of 
operating  expenses,  that  is  to  say,  that  it  is  a  proper  charge  against 
the  ratepayers  rather  than  the  stockholders  of  the  corporation. 
The  Indiana  Commission  had  disallowed  these  taxes  as  a  charge 
against  operating  expense  and  this  was  held  error.  (Home 
Teleph.  &  Tel^.  Oo.  v.  Public  Service  Commission  (U.  S.  Dis- 
trict Court)  P.U.R.1922B,  478,  487). 

In  that  case  the  Master  said,  at  page  487  (Master's  report  in 
all  respects  approved  and  affirmed  by  District  Court)  : 

"It  is  obviously  impossible  that  this  item  should  be  considered 
as  any  other  than  a  necessary  expense  in  \he  operation  of  the 
company.  It  cannot  be  distinguished  as  an  operating  expense 
deductible  for  the  purpose  of  arriving  at  net  income  in  calculat-  - 
ing  the  fair  return — on  any  different  ground  from  state  taxes. 
It  is  true  that  the  Federal  Income  Tax  statute  does  not  permit  ' 
this  item  to  be  deducted  in  arriving  at  the  income  subject  to  that 
tax.    But  the  objects  of  taxation  and  rate  regulation  are  entirely 
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different.  The  utility  is  at  the  service  of  the  ratepayer  and 
among  the  other  items  which  are  necessary  expenses  of  providing 
the  utility  and  the  service,  is  the  item  of  Federal  and  state  taxes. 
Unless  the  utility  receives,  over  and  above  this  burden  of  taxation, 
a  fair  return,  it  is  deprived  of  its  property  without  just  compen- 
sation and  not  only  the  public  service  corporation  but  the  public 
served  is  injured ;  for  the  necessary  capital  to  provide  this  public 
service  will  not  be  attracted  to  the  business. 

In  Consolidated  Gas  Company  v.  Newton,  267  Federal,  231— 
259,  P.U.E.1920F,  483,  Learned  Hand,  D.  J.,  held  income  taxes 
to  be  deductible  expense  in  computing  the  "fair  return,^*  inferably 
upon  the  considerations  above  stated.  In  Galveston  Electric 
Company  v.  Galveston,  272  Federal,  147,  162-3,  P.U.R.1921D, 
547,  Hutcheson,  D.  J.,  holds  to  the  contrary." 

Since  the  above  decision,  the  Galveston  case  referred  to  has 
been  decided  by  the  Supreme  Court  of  the  United  States  (April 
10,  1922),  and  on  page  9  of  the  opinion  Mr.  Justice  Brandeia 
pays: 

"The  remaining  item  as  to  which  the  Master  and  the  Court 
differ  relates  to  the  income  tax.  ...  In  calculating  whether 
Ihe  5-cent  fare  will  yield  a  proper  return,  it  is  necessary  to  deduct 
from  gross  revenue  the  expenses  and  charges;  and  all  taxes 
which  would  be  payable  if  a  fair  return  were  earned,  are  appro- 
priate deductions.  There  is  no  difference  in  this  respect  between 
state  and  Federal  taxes  or  between  income  taxes  and  others.  But 
the  fact  that  it  is  the  Federal  corporate  income  tax  for  which 
deduction  is  made  must  be  taken  into  consideration  in  determin- 
ing what  rate  of  return  shall  be  deemed  fair.  For  under  Section 
216  the  stockholder  does  not  include  in  the  income  on  which  the 
normal  Federal  tax  is  payable,  dividends  received  from  the  cor- 
poration. This  tax  exemption  is,  therefore,  in  effect  part  of  the 
return  on  the  investment." 

This  indicates  that  while  Federal  corporate  income  tax  must 
be  taken  into  consideration  in  fixing  the  rate  of  return,  yet  the 
amount  of  such  tax  need  not  necessarily  be  allowed  as  operating 
expense  in  view  of  the  fact  that  stockholders  are  exempted  from 
the  payment  of  the  normal  tax  on  corporate  dividends.     In  tlua 
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case,  however,  the  income  tax  is  inconsiderable ;  it  will  make  no 
appreciable  difference  in  the  rate,  and  is  included  as  an  item  of 
operating  expenses. 

[7]  It  was  agreed  at  the  conference  held  January  4,  1922, 
that  2  per  cent  of  the  tangible  property  was  a  reasonable  allow- 
ance for  annual  accrual  to  the  amortization  reserve,  this  per- 
centage to  be  applied  to  all  items  except  land,  organization  ex- 
pense, working  capital,  cost  of  financing,  and  going  concern  value 
if  allowed.  It  was  not  agreed  as  to  whether  this  percentage  should 
apply  to  overheads.  The  amount  allowed,  $12,000,  is,  under  the 
stipulation,  a  reasonable  and  fair  allowance. 

Cost  of  395,000  m.  c  f.  @  4S# $189,600.00 

Operating  expenses^ 

General  amortization 12,000.00 

Transmission  and  distribution, 

Genera],  commercial,  promotion  and  taxes  (by  stipulation)  42,072.00 

Federal  income  taxes   1,003.00 

Necessary  revenue  (exclusive  of  return)    $244,675.00 

Ketum  at  8  per  cent •  •  • .  •       45,550.00 

I'otal  necessary  revenue $290,225.00 

[8]  Based  on  sales  of  370,000  thousand  cubic  feet,  it  is  evident 
that  a  rate  of  78  cents  per  thousand  cubic  feet  will  pay  a  return  of 
approximately  8  per  cent,  taking  into  consideration  the  company's 
miscellaneous  revenues  from  sale  of  gas  appliances,  etc.  It  fol- 
lows that  an  order  should  be  entered  fixing  78  cents  per  thousand 
cubic  feet  as  the  maximum  net  rate  to  be  charged  for  natural  gas 
to  consumers  in  its  territory  by  the  Elmira  Water,  Light  &  Rail- 
foad  Company.  The  rate  should  be  made  effective  June  15, 
1922,  and  continue  in  effect  until  June  15,  1023^  and  thereafter 
until  the  further  order  of  the  Commission. 

All  concur. 
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EDWAED  C.  BEETEM  et  al. 

V. 

CARLISLE  LIGGET,  HEAT  &  POWER  COMPANY. 

(—  Pa.  — ,  116  Atl.  676.) 

Public  uUlitiea  —  What  constitutes  —  Electric  utility  mipplying  steant, 

1.  An  electric  utility  supplying  live  steam  to  one  customer  at  a 
contract  price  was  held  to  be  a  public  service  company,  with  respect 
to  the  live  steam  business,  over  whose  rates  the  Public  Service  Com- 
mission had  jurisdiction. 

Csurt  —  Jurisdiction  —  Reparation  —  Injunction, 

2.  The  Pennsylvania  court  of  common  pleas  is  without  jurisdio- 
tion  of  a  proceeding  to  restrain  a  public  utility  company  from  shutting 
ofif  a  supply  of  live  steam  furnished  in  pursuance  of  a  written  contract 
and  to  procure  a  decree  of  reparation  for  money  alleged  to  have  been 
illegally  collected,  as  redress  may  be  had  from  a  Public  Service  Com- 
mission if  the  claim  is  meritorious. 

[February  13,*  1922.] 

Alppeal  from  a  decree  of  the  court  of  common  pleas  dismissing 
a  bill  to  restrain  the  discontinuance  of  steam  service  and  for  a 
decree  of  reparation  for  money  alleged  to  have  been  illegally  col- 
lected; judgment  affirmed. 

Appearances:  Douglass  D.  Storey,  of  Harrisburg,  and  Jo- 
seph P.  McKeehan,  of  Carlisle,  for  appellants;  Caleb  S.  Brin- 
ton  and  E.  M.  Biddle,  Jr.,  both  of  Carlisle,  for  appellee. 

Schaffer,  J.:  Plaintiffs  appeal  from  the  dismissal  of  their 
bill  in  equity,  filed  against  defendant  to  restrain  shutting  ofiF  the 
supj)ly  of  live  steam  furnished  by  it  to  them  in  pursuance  of  a 
written  contract,  and  for  a  decree  of  reparation  for  money  al- 
leged to  have  been  illegally  collected. 

[1,  2]  The  record  discloses  defendant  was  incorporated  for 
the  purpose  of  supplying  "light,  heat,  and  pqwer  by  means  of 
electricity  to  the  public  in  the  borough  of  Carlisle."  In  pur- 
suance of  a  written  contract,  for  an  annual  charge  therein  fixed, 
it  supplied  plaintiffs,  who  were  manufacturers,  their  factory 
located  near  defendant's  plant,  with  live  steam.  This  contract 
was  dated  January  2,  1915,  and  covered  a  period  of  five  years. 
In  the  fall  of  1918  defendant  gave  notice  of  a  rate  to  be  charged 
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the  public  for  live  steam,  and  filed  a  tariff  therefor  with  the 
Public  Service  Commission,  which  was  duly  posted.  This  tar- 
iff greatly  increased  the  price  of  live  steam  to  plaintiffs  over  its 
contract  price.  On  the  refusal  of  plaintiffs  to  pay  a  bill  ren- 
dered for  steam  at  the  new  rate,  it  was  threatened  by  defendant 
that  their  steam  supply  would  be  shut  off;  whereupon  this  bill 
was  filed,  and  a  mandatory  injunction  issued  forbidding  dis- 
continuance of  the  supply  until  preliminary  hearing,  when  the 
motion  to  continue  the  injunction  was  refused,  and  the  injunc- 
tion dissolved.  This  action  was  affirmed  on  appeal  (Beetem  v. 
Carlisle  Light,  Heat  &  P.  Co.  265  Pa.  128,  108  Atl.  3^49),  and 
the  case  went  back  for  final  hearing.  An  amendment  was  filed ' 
to  the  bill,"  praying  a  decree  for  damages  for  the  money  paid  in 
excess  of  the  contract  price.  On  final  hearing  the  bill  was  dis- 
missed. 

Appellants  were  the  only  purchasers  of  live  steam  from  de- 
fendant, with  the  exception  of  the  Carlisle  Gas  &  Water  Com- 
pany, a  corporation  allied  with  defendant,  which  owns  all  its 
(defendant's)  capital  stock  and  is  operated  in  conjunction  with 
it.  Defendant  held  itself  out  as  willing  to  furnish  live  steam 
to  the  public,  but  had  no  customers  except  complainants. 

Plaintiffs  claim  defendant  is  not  a  public  service  company 
so  far  as  furnishing  live  steam  is  concerned,  and,  therefore,  as 
affecting  the  price  fixed  in  the  contract  with  them,  the  filing  of 
the  tariff  was  a  nullity,  and  the  Public  Service  Commission 
without  jurisdiction.  The  defendant  is,  however,  a  public  serv- 
ice company,  and  over  its  rates  (and  that  is  the  only  question 
here)  the  Public  Service  Commission  has  jurisdiction.  Appel- 
lants seem  t6  have  at  least  tacitly  recognized  this,  as  they  made 
application  to  that  body  to  strike  off  the  tariff,  which  applica- 
tion has  never  been  acted  upon ;  plaintiffs'  remedy,  then,  in  the 
first  instance  lies  with  the  Public  Service  Comn^ission.  Leiper 
v.  Baltimore  &  P.  R  Co.  262  Pa.  328,  333,  P.U.K.1919C,  397, 
105  Atl.  551 ;  Klein-Logan  Co.  v.  Duquesne  Light  Co.  261  Pa. 
526,  P.U.R1919A,  524,  104  Atl.  763;  St.  Clair  v.  Tamaqua  &  . 
Pottsville  Electric  Ey.  Co.  259  Pa.  462,  103  Atl.  287,  5  A.L.R. 
20,  P.U.R.1918D,  229.  Without  expressing  an  opinion  on  the 
merits  of  appellants'  complaint,  we  are  constrained  by  our  prior 
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decisions  to  hold  the  determination  of  the  court  below  to  be  cor- 
rect^ that  it  was  without  jurisdiction  of  the  proceedings,  not 
thereby  intending  to  deny  plaintiffs  a  remedy  for  the  wrong  they 
set  up,  as  redress  may  be  at  their  hand  before  the  Public  Service 
Commission  if  their  claim  is  meritorious. 

The  decree  of  the  court  below  is  affirmed,  at  appellants'  ooBt. 


PBNNSTIjVANIA  PUBIilO  SEBVIOE  COMHaSSIOIC. 

MES.  TOLBERT  D.  OEBIS 

V. 

MECHANICSBTJRG  GAS  &  WATER  COMPANY. 

[Complaint  Docket  Na  4887.] 

Serviee  —  Extensions  —  Water  —  €o8t, 

A  water  utility  should  bear  the  cost  of  making  a  necessary  water 
connection  from  its  mains  to  the  curb  although  this  is  a  reconnection 
of  water  seryioe  discontinued  for  several  years  on  account  of  the  con- 
sumer's building  an  artesian  well,  where  the  original  connection  was 
paid  for  by  the  consumer. 

[May  29,  1022.] 

Complaint  against  water  utility  alleging  failure  to  make 
necessary  connection  at  its  expense;  complaint  sustained  and 
utility  ordered  to  extend  service. 

By  the  Commission:  Complainant  is  a  resident  of  Mechan- 
icsburg,  and  the  Mechanicsburg  Gas  &  Water  Company,  respond- 
ent, is  a  public  service  company  engaged  in  supplying  water  in 
that  municipality.  About  fifteen  years  ago  connection  was  made 
with  respondent's  main  to  the  residence  and  to  a  laundry  of 
complainant.  The  expense  of  putting  in  the  service  from  the 
curb  line  to  the  main  was  borne  by  complainant. 

About  ten  years  ago  the  complainant  built  an  artesian  well 
and  directed  a  discontinuance  of  the  water  service.  The  re*- 
apondent  company  cut  the  service  line  at  the  main  and  not  at 
the  curb.  It  claimed  to  have  done  so  by  the  specific  direction 
of  complainant's  husband,  now  deceased,  although  a  witness  of 
complainant  testified  that  he  heard  a  telephone  conversation  be- 
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tween  complainant's  husband  and  the  manager  of  the  water 
company  in  which  the  former  directed  a  discontinuance  of  the 
water  service,  but  gave  no  direction  as  to  where  the  service  line 
should  be  cut 

The  practice  of  the  company,  following  the  ruling  of  the 
Public  Service  Commission,  is  to  bear  the  expense  of  making 
the  connection  from  curb  to  main.  It  appears  that  the  street 
opposite  complainant's  premises  has  now  been  paved  so  that  the 
laying  of  the  service  line  from'  the  curb  to  the  main  would  in- 
volve repaving.  The  expense  which  the  respondent  insists  com- 
plainant should  bear,  and  which  resulted  in  the  filing  of  this 
complaint,  would  involve  about  $40. 

This  case  cannot  be  diilerentiated  from  one  where  there  had 
never  been  any  connection,  and  under  such  circumstances  it  ap- 
pears to  be  conceded  that  the  respondent  would  be  in  duty  bound 
to  make  the  connection  at  its  expense.  The  complaint  should 
be  sustained  and  the  respondent  company  ordered  to  make  the 
necessary  connection  from  curb  to  main  at  its  own  expense. 

The  Public  Service  Commission  of  the  Comimonwealth  of 
Pennsylvania,  William  D.  B.  Ainey,  Chairman. 


IITAH  PUBIilG  TJTHilTIBS  COMMISSIOIC. 

BE  JOHN  EASMUSSEN. 

[Case  No.  623.] 

Monopoly  and  competition  —  Automohilea  —  Exclusive  rights. 

An  exclusive  right  to  transport  workmen  by  automobile  between 
a  town  and  a  miU  two  miles  distant  should  not  be  granted  untU  it  is 
shown  that  conditions  are  such  that  an  exclusive  right  to  haul  the 
men  to  and  from  their  work  would  be  an  added  convenience  and  neces- 
sity when  it  appears  that  a  number  of  the  workmen  own  cars  and  are 
in  the  habit  of  taking  others  with  them  to  work. 

[May  29,  1922.] 

Appmcation  for  permission  to  operate  an  automobile  stage 
line;  application  denied. 

Appearances:   Wm.  Reger,  for  petitioner;  H.  R.  Shaul,  for 
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employees  of  Utah  Copper  Company;  McCarty  &  McCarty  for 
J.  C.  Denton;  Fred  Kessler,  for  himself. 

By  the  Commission:  The  above  entitled  case  was  heard  by 
the  Commission,  at  its  office  in  Salt  Lake  City,  May  9,  1922, 
upon  the  application  of  John  Rasmussen,  together  with  the  pro- 
tests of  J.  C.  Denton  and  Fred  Kessler. 

The  petitioner  represents  that  there  is  no  established  stage 
line  or  passenger  train  service  between  Magna  and  Arthur  Mill ; 
that  there  are  a  great  nimaber  of  men  who  are  employed"  at  the 
Arthur  Mill  who  reside  at  Magna,  at  about  two  miles  distance ; 
that  he  has  been  employed  in  the  past  in  the  transporting  of  a 
number  of  working  men  between  Arthur  and  Magna,  upon  a 
schedule  that  would  enable  the  employees  to  arrive  at  the  mill 
in  time  for  work;  that  during  the  last  year  there  have  been  a 
few,  comparatively  speaking,  who  have  been  employed  at  said 
mill;  but  that  the  mill  at  Arthur  has  been  opened  up,  which 
will  require  the  operation  of  some  means  to  haul  the  employees 
of  said  mill  from  their  homes  to  their  employment;  that  the 
petitioner  owns  three  passenger  trucks,  capable  of  transp<5rtiug, 
collectively,  one  hundred  passengers,  and  that  he  can  and  will 
accommodate  all  employees  of  the  Arthur  plant  while  two  shifts 
are  operating,  and,  should  the  Arthur  Mill  run  full  time,  there- 
by making  three  shifts,  additional  trips  will  be  scheduled  to  ac- 
commodate employees  on  night  shift. 

The  protests  were  on  the  grounds  that  a  better  service  would 
be  given  if  exclusive  right  to  haul  passengers  between  the  points 
mentioned  were  not  given  to  anyone;  that  a  number  of  em- 
ployees owned  cars  and  were  in  the  habit  of  taking  others  with 
them  to  work;  that  exclusive  right  would  materially  interfere 
with  the  method  of  traveling  between  said  mill  and  Magna; 
that  the  means  heretofore  adopted  for  travel  between  the  two 
points  by  the  men  employed  at  Arthur  Mill  would  better  meet 
the  convenience,  conditions  and  desires  of  the  working  men. 

It  appeared  that  the  petitioner,  Mr.  Rasmussen,  was  pretty 
well  employed  and  had  been  for  some  time,  in  taking  care  of  a 
part  of  the  transportation,  and  until  it  is  further  shown  that 
the  conditions  are  such  that  exclusive  right  to  haul  the  men  to 
and  from  their  work  would  be  an  added  convenience  and  neces- 
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sitj,  the  Commission  is  of  the  opinion  that  the  application  should 
be  denied. 

An  appropriate  order  will  be  issued. 

A.  R.  Heywood,  Warren  Stoutnour^  Joshua  Greenwood,  Com- 
missioners. 


VmOINIA  SUPKEMS  COURT  OF  APPBAIiS. 

APPALACHIAN  POWER  COMPANY 

V. 
COMMONWEALTH   EX   BEL.   NATIONAL  CAEBIDE   COB- 

POBATION. 

(—  Va.  — ,  110  S.  E.  360.) 

Appeal  and  review  —  Commission  orders  —  Requisites  of  certificate 
findings  of  fact. 

1.  A  court  cannot  with  proper  efficiency  undertake  to  consider 
and  determine  the  reasonableness  and  justness  of  an  action  of  the 
Commission,  in  the  absence  of  aiij  finding  of  facts  bj  the  Ck>mmission 
or  any  opinion  of  the  Commission  or  statement  of  the  reasons  upon 
which  lis  action  appealed  from  was  based,  touching  the  questions  in- 
volved in  the  case,  as  provided  for  by  §  156  **i"  of  the  Virginia  Con- 
stitution. 

Constitutional  law  —  Due  process  —  Denial  of  hearing  —  Evidence 
submitted  after  hearing. 

2.  A  public  utility  company  is  denied  a  hearing  under  the  con- 
Btitutional  provision  relating  to  due  process  of  law  when  a  Commis- 
sion bases  its  decision  upon  an  engineer's  report  submitted  after  a 
hearing  without  affording  the  utility  an  opportunity  of  considering 
such  report  or  the  subject  of  a  rate  fixed  therein  differing  from  the 
rate  considered  at  the  hearing  or  presenting  its  views  on  the  subject 
by  exception  to  such  report  or  otherwise. 

[January  19,  1922.] 

Ekrob  to  the  Commission  to  review  an  order  fixing  electric 
power  rates;  case  remanded  to  Commission  for  further  pro- 
ceedings. 

Appearances:  Robert  E.  Scott,  of  Richmond,  for  plaintiff 
in  error;  John  S.  Draper,  Jr.,  of  Pulaski,  and  H.  T.  Hall,  of 
Roanoke,  for  defendant  in  error. 
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Sims,  J. :  This  is  an  appeal  of  the  Appalachian  Power  Com- 
pany from  an  order  or  judgment  of  the  State  Corporation  Com- 
mission, entered  on  April  13,  1921,  in  the  proceeding  instituted 
by  the  National  Carbide  Corporation  by  its  petition,  filed  before 
the  Commission  on  January  11,  1921,  praying  that  the  rates 
for  electric  power  furnished  the  latter  by  the  former  (which 
were  3.3  mills  per  kilowatt  hour  for  secondary  power,  the  pow- 
er company  guaranteeing  to  furnish  the  carbide  company  with 
not  less  than  10,000,000  kilowatt  hours  of  secondary  power  per 
annum,  and  7.2  mills  per  kilowatt  hour  for  primary  power)  be 
reduced  to  6  mills  per  kilowatt  hour  for  primary  power,  and  that 
the  rate  for  secondary  power  remain  at  3.3  mills  per  kilowatt 
hour,  but  that  the  power  company  be  required  to  guarantee  to 
furnish  the  carbide  company  not  less  than  16,000,000  kilowatt 
hours  of  secondary  power  per  annimi,  which  would  have  the 
practical  effect  of  reducing  the  rate  on  secondary  power  also. 

It  appears  from  the  record  that  by  agreement  in  writing  be- 
tween the  two  companies  of  date  July  25,  1917,  the  carbide 
company  undertook  to  forthwith  design  and  construct  a  plant 
for  the  production  of  calcium  carbide  at  or  near  Ivanhoe,  Vir- 
ginia, within  two  miles  of  the  power  company's  hydro  power 
station  No.  4,  and  fully  equip  such  plant  with  an  initial  installa- 
tion of  three  electric  furnaces  of  the  electric  power  consuming 
capacity  of  approximately  15,333,333  kilowatt  hours  each,  or 
approximately  46,000,000  total  kilowatt  hours,  per  annum;  to 
purchase  such  power  of  the  power  company  and  pay  therefor 
3.3  mills  per  kilowatt  hour  for  secondary  and  6  mills  per  kilo- 
watt hour  for  primary  power,  the  minimum  charge  to  be  $50,- 
000  per  year,  which  should  begin  to  run  and  be  effective  from 
the  date  of  the  completion  and  putting  into  operation  of  the 
power  company's  then  proposed  new  steam  plant  at  Glen  Lyn, 
Va.,  but  not  earlier  than  March  1,  1918.  Such  agreement  pro- 
vided that  the  power  company  would  supply  to  the  carbide  com- 
pany all  the  power  necessary  and  required  for  the  operation  of 
said  plant,  such  power  to  consist  of  primary  power  and  second- 
ary power,  secondary  power  being,  for  the  purposes  of  the  agree- 
ment, defined  to  be  the  hydro,  or  water  generated  electric  power 
which  the  power  company  "may  have  available  from  time  to 
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time  over  and  above  the  requirements  of  all  its  other  customr 
ers;"  all  other  power,  however  obtained,  being,  for  the  purposes 
of  the  agreement,  defined  to  be  primary  power,  the  power  com- 
pany to  be  the  sole  and  exclusive  judge  of  whether  or  not  and 
when  it  has  secondary  power  available,  its  judgment  in  the 
premises  to  be  conclusive  and  binding  upon  the  carbide  company, 
and  the  power  company  guaranteed  that  it  would  furnish  to  the 
carbide  company  not  less  than  15,000,000  kilowatt  hours  of 
secondary  power  per  annum. 

This  agreement  by  its  terms  was  to  be  in  force  until  March 
1,  1923,  with  the  option  to  the  carbide  company  to  renew  the 
agreement  for  a  further  period  of  five  years,  the  rates,  however, 
for  such  further  period  to  be  fixed  in  a  certain  way  set  forth  in 
the  agreement,  based  on  the  then  prevailing  cost  of  coaL 

At  the  time  this  agreement  was  entered  into  the  business  of 
the  power  company  had  been  in  operation  only  about  five  years, 
and  was  in  process  of  development,  which  process  was  expected 
to  continue  and  did  thereafter  continue  up  to  the  time  of  the 
aitry  of  the  order  or  judgment  of  the  Commission  under  review, 
and,  as  appears  from  the  record,  is  likely  to  continue  to  further 
develop  for  many  years  in  the  future,  if  it  is  allowed  to  receive 
a  fair  return  upon  the  money  it  has  actually  invested  and  which 
good  business  judgment  may  require  to  be  and  is  actually  fur- 
ther invested  in  the  business  in  order  to  supply  the  growing 
demands  of  the  public  which  it  serves. 

[1]  The  power  company  filed  its  answer,  and  evidence 
was  introduced  both  in  behalf  of  the  complainant  and  respond- 
ent. By  the  pleadings  and  the  proof  there  were  a  number  of 
issues  of  fact  before  the  Commission.  But  there  is  no  certifi- 
cate of  the  findings  of  fact  by  the  Commission,  nor  any  opinion 
or  any  statement  of  the  reasons  upon  which  the  action  of  the 
Commission  appealed  from  was  based,  both  of  which  are  re- 
quired by  clause  of  §  156  of  the  Constitution.  We  have  no 
means  of  knowing  what  issues  of  fact  the  Commission  consid- 
ered as  material  to  its  decision,  what  its  findings  of  fact  were  on 
any  issue,  or  what  any  of  its  conclusions  of  law  were  upon  the 
issues  of  law  presented. 

We  have  nothing  before  us  but  the  order  of  the  Commission 

P.U.R.1922D. 


266  VIRGINIA  SUPREME  COURT  OP  APPEALS. 

appealed  from  and  such  portions  of  the  evidence  as  have  been 
certified  in  the  record,  much  of  it  conflicting,  and  some  of  it 
conflicting  on  subjects  about  which  experts  seem  to  differ.  Seem- 
ingly important  exhibits  referred  to  in  the  testimony  of  wit- 
liCsses  as  filed  in  evidence  have  been  left  out  of  the  record.  If 
there  were  a  certificate  in  the  record  of  facts  found  by  the  C!om- 
mission,  that,  under  the  provisions  of  the  Constitution  on  the 
subject,  would  evidence  prima  facijB  what  such  facts  are;  and 
the  holding  of  such  prima  facie  case  to  be  conclusive  as  to  all 
facts  not  appearing  to  the  contrary  from  the  record  as  presented 
on  the  appeal  would  be  a  result  of  which  the  appellant  could 
not  complain.  But  where  on  the  appeal  there  is  neither  a  com- 
plete record  nor  a  certificate  of  facts  found,  it  is  impossible  for 
the  appellate  court  to  ascertain  what  the  facts  are. 

The  order  appealed  from  states  that  the  case  was  heard  be- 
fore the  Commission  "upon  the  testimony  and  briefs  of  com- 
plainant and  respondent  and  upon  the  report  of  the  Commis- 
sion's engineer,"  and  the  chairman  of  the  Commission  certified, 
under  date  May  4,  1921,  "that  the  following  contains  and  sets 
out  all  of  the  facts  and  evidence  upon  which  the  action  of  the 
Commission  in  the  said  proceeding  was  based,  and  which  are 
essential  to  a  proper  decision  of  the  appeal  to  be  taken  from 
such  action."  (Italics  supplied.)  This  certificate  is  at  the  con- 
clusion of  the  whole  record  as  printed  and  presented  on  appeal, 
except  the  certificate  of  the  clerk  of  the  Commission  that  prop- 
er notice  was  given  of  the  intention  to  apply  for  a  transcript  of 
the  record  as  the  basis  for  appeal  as  required  by  statute,  and  ex- 
cept the  report  of  the  Commission's  engineer,  Judson  C.  Dicker- 
man,  which  is  referred  to  in  said  order,  which  report  is  dated 
March  28,  1921,  was  filed  with  the  Commission  that  day,  is 
certified  by  the  chairman  of  the  Commission  under  date  July 
22,  1921,  and  appears  at  the  end  of  the  printed  record. 

We,  of  course,  look  to  the  substance  and  not  to  the  mere  form, 
of  the  certificates  just  mentioned.  We  take  the  certificate  to 
refer  to  what  appears  preceding,  and  not  "following,"  the  certi- 
ficate. It  is,  however,  a  certifying  of  the  evidence  merely,  and 
not  of  any  facts  within  the  meaning  of  the  constitutional  require- 
ments aforesaid. 

P.U.R.1922D. 


» 
APPALACHIAN  POWER  CO.  v.  COM,  267 

In  the  absence  of  any  finding  of  facts  by  the  Commission  or 
any  opinion  of  the  Commission  or  statement  of  thQ  reasons  up- 
on which  its  action  appealed  from  was  based,  touching  the  ques- 
tions involved  in  the  case,  we  cannot  with  proper  efficiency 
undertake  to  consider  and  determine  "the  reasonableness  and  just- 
ness of  the  action  of  the  Conmfiission."  Indeed,  under  the  above- 
mentioned  provisions  of  the  Constitution  on  the  subject,  it  may 
be  seriously  questioned  whether  we  have  the  jurisdiction  to  do 
so.  Certainly,  if  we  did  undertake  to  do  so,  we  would  set  at 
naught  the  plain  provisions  of  the  Constitution  on  the  subject. 

Clause  "f"  of  §  156  of  the  Constitution,  in  reference  to  ap- 
peals from  the  State  Corporation  Commission,  so  far  as  material, 
provides  as  follows: 

"•  .  .  The  chairman  of  the  Commission,  under  the  seal  of 
the  Commission,  shall  certify  to  the  appellate  court  all  the  facts 
upon  which  the  action  appealed  from  was  based  and  which  may 
be  essential  for  the  proper  decision  of  the  appeal.  .  .  .  The 
Commission  shall,  whenever  an  appeal  is  taken  therefrom,  file 
with  the  record  of  the  case,  and  as  a  part  thereof,  a  written  state- 
ment of  the  xeasons  upon  which  the  action  appealed  from  is 
based,  and  such  statement  shall  be  read  and  considered  by  the 
appellate  court,  upon  disposing  of  the  appeal.  The  appellate 
court  shall  have  jurisdiction,  on  such  appeal,  to  consider  and 
determine  the  reasonableness  and  justness  of  the  action  of  the 
Commission  appealed  from,  as  well  as  any  other  matter  arising 
under  such  appeal:  provided,  however,  that  the  action  of  the 
Commission  appealed  from  shall  be  regarded  as  prima  facie 
just,  reasonable  and  correct.     .    .     /'     (Italics  supplied.) 

These  constitutional  mandates  should  be  obeyed  both  by  the 
Commission  and  ourselves  in  all  cases,  including  the  case  before 
us.  As  the  Constitution  gives  to  action  of  the  Commission  ap- 
pealed from,  the  prima  facie  presumption  of  correctness,  it  is 
plain  that  it  intends  that  the  Commission  shall  certify  both  the 
facts  found  and  shall  also  state  the  conclusions  reached,  upon 
which  the  action  appealed  from  is  based,  separately  from  the 
evidence  certified,  otherwise  it  would  be  impossible  for  the  ap- 
pellate court  to  know  to  what  facts  or  conclusions  to  give  such 
presumption.     Moreover,  the  language  of  the  Constitution  ex- 
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pressly  requires  this  to  be  done.  The  certificate  of  facts  also 
should  be  in  such  detail,  by  schedule  or  otherwise,  as  to  the  sev- 
eral items  wtich  must  be  considered  by  the  Commission  in  reach- 
ing its  decision,  as  to  show  such  items  separately. 

[2]  Further,  it  appears  from  the  record  that  the  tariff  of 
rates  fixed  by  the  order  appealed  from  follows  verbatim  the 
tariff  recommended  by  the  report  of  the  Commission's  engineer, 
Judson  C.  Dickerman,  which  was  dated  and  filed  before  the 
Commission  on  March  28,  1921,  as  aforesaid,  but  a  few  days 
before  the  order  appealed  from  was  entered;  that  such  tariff 
departed  radically  in  character  from  the  tariff  concerning  which 
issues  were  made  by  the  pleadings  and  upon  which  all  the  proof 
both  for  complainant  and  respondent  was  taken,  in  that  it  does 
not  fix  separate  rates  upon  primary  or  secondary  power,  as  both 
complainant  and  respondent  contemplated  would  be  done,  but 
a  imif orm  flat  rate,  not  dealt  with  by  the  pleadings  or  the  proof ; 
and  that  neither  complainant  nor  respondent  were  given  any 
opportunity  to  consider  or  object  to  such  report  or  its  conclu- 
sions before  it  was  considered  by  the  Commission. 

One  of  the  assignments  of  error  before  us  by  the  power  com- 
pany is  that  the  Commission  erred  in  receiving  said  report  and 
in  considering  same,  because: 

"(a)  It  was  made  and  returned  without  notice  to  your  peti- 
tioner and  received  and  considered  without  any  opportunity  to 
it  to  except  thereto  or  to  controvert  its  findings. 

"(b)  Its  findings  of  facts  are  contrary  to  the  evidence  pro- 
duced before  the  Commission  and  without  evidence  to  support 
them. 

"(c)  The  rate  recommended  by  said  report  is  unjust,  insufii- 
cient,  and  confiscatory,  and,  if  put  into  effect,  will  deprive  your 
petitioner  of  its  property  without  just  compensation  and  without 
due  process  of  law,  contrary  to  the  Constitution  of  the  United 
States  in  such  case  made-^and  provided." 

We  think  that  this  assignment  of  error  is  certainly  in  part 
well  taken.  In  view  of  the  fact  that  the  report  in  question  rec- 
ommended a  different  kind  of  rate  schedule  from  that  contem- 
plated by  the  pleadings  and  with  reference  to  which  the  proof 
for  both  the  power  company  and  the  carbide  company  was  taken, 
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the  action  of  the  Commission  in  considering  such  report  and  in 
adopting  the  rate  thereby  recommended,  without  any  oppor- 
tunity given  the  power  company  of  considering  such  report,  or 
the  subject  of  the  uniform  flat  rate,  which  was  fixed  by  the  order 
appealed  from,  or  of  presenting  its  views  on  the  subject  by  ex- 
ception to  such  report,  or  otherwise,  before  the  order  appealed 
from  was  entered  amounted  to  a  denial  of  a  hearing  to  the  pow- 
er company  on  the  subject;  that  is  to  say  the  Commission  in 
such  action  deprived  the  power  company  of  due  process  of  law. 

The  case  will  have  to  be  remanded  to  the  Commission  for 
further  proceedings.  That  being  so  as  the  evidence  in  the  rec- 
ord with  reference  to  many  of  the  elements  entering  into  the 
expected  cost  of  the  service  following  the  entry  of  the  order  ap- 
pealed from  and  with  reference  to  the  actual  net  return  to  the 
power  company  expected  to  result  from  the  rates  which  have 
been  in  force  since  that  order  was  entered  was  necessarily  spec- 
ulative, because  of  the  dates  at  which  it  was  introduced,  the 
accuracy  or  inaccuracy  of  which  can  now  be  checked  up  by  com- 
parison with  actual  conditions  and  results  which  have  followed 
the  entry  of  said  order  down  to  the  time  at  which  the  case  is 
again  taken  up  by  the  Commission  for  further  consideration,  we^ 
feel  that  we  should  say  (practically  in  the  language  of  another 
portion  of  clause  "f^  of  §  156  of  the  Constitution  not  above 
quoted)  that  we  deem  it  necessary,  in  the  interest  of  justice,  to 
require  the  case  to  be  further  investigated  by  the  Commission 
and  reported  upon  to  the  court,  in  the  event  of  the  appeal  being 
still  insisted  upon  by  appellant  (together  with  a  certificate  of 
such  additional  evidence  as  may  be  tendered  before  the  Com- 
mission by  any  party  in  interest),  before  the  appeal  is  finally 
decided. 

The  case  will  accordingly  be  remanded  to  the  Commission 
for  further  proceedings,  and  for  certificate  of  facts  upon  which 
the  final  action  of  the  Commission  may  be  based,  and  for  a  writ- 
ten statement  by  the  Commission  of  the  reasons  upon  which  such 
action  is  based,  in  the  event  of  the  appeal  being  still  insisted 
upon  by  appellant,  all  in  accordance  with  the  views  expressed  in 
this  opinion.  Meanwhile,  the  appeal  will  be  considered  as  still 
pending  in  80  far  as  the  respective  rights  of  the  two  companies 
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« 

are  concerned,  and  no  order  as  to  costs  will  be  entered  at  this 
time. 
Hemanded  for  further  proceedings. 

Kelly,  P.,  absent;  Saunders,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 
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BALTIMORE  &  OHIO  RAILROAD  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[No.  4495.] 
(—  w.  Va.  — ,  110  8.  E.  475.) 

€ofnnii89ipns  —  Powers  —  Departure  from  pleadings, 

1.  The  Public  Service  Commission,  in  a  proceeding  before  it  within 
its  jurisdiction,  is  not  confined  to  the  immediate  scope  of  the  plead- 
ings. It  may  enlarge  the  scope  of  the  inquiry;  and  where  the  parly 
whose  interests  are  affected  was  before  the  Commission,  participated 
in  the  inquiry,  and  made  full  defense,  it  cannot  complain  of  the  lack 
of  notice  of  the  proceeding  or  of  a  departure  from  the  pleadings,  if 
the  action  of  the  Commission  was  within  the  scope  of  such  inquiry. 

NoUoe  —  Railroads  —  Service  —  Suritches. 

2.  Where  a  private  manufacturer  made  application  by  petition  to 
the  Public  Service  Commission,  praying  that  the  defendant  railroad 
company  be  required  to  establish  a  siding  or  switch  for  the  use  of  the 
applicant,  and  the  defendant  files  its  answer,  and  both  applicant  and 
defendant  proceed  before  the  Commission  to  take  evidence  as  to  the 
reasonable  necessity  of  a  public  siding  or  switch  at  the  point  desig- 
nated, and  upon  final  hearing  the  Commission  orders  defendant  to 
furnish  certain  supplies  and  perform  part  of  the  work,  as  its  propor- 
tion of  the  cost  of  constructing  such  siding,  and  upon  completion  thereof 
to  operate  such  switch  for  the  use  of  the  public  generally,  the  defend- 
ant cannot  complain  of  want  of  notice  or  of  opportunity  to  be  heard. 

Appeal  and  review  —  Findings  of  fact  —  Commission  orders, 

3.  Findings  of  fact  by  the  Public  Service  Commission,  based  upon 
evidence  to  support  them,  will  not  be  disturbed  upon  appeal  to  this 
court. 
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Constitutional  law  —  Due  process  —  Railro€UU  —  ContHbxUion  to  side 
track  construction, 

4.  Where  the  Public  Service  Commission  requires  a  railroad  com- 
pany to  contribute  a  portion  of  the  cost  of  constructing  a  side  track 
or  switch  for  the  use  of  the  public  generally,  in  connection  with  its 
main  track,  the  fact  that  the  remainder  of  the  cost  is  to  be  borne  by 
a  private  corporation  does  not  make  the  side  track  a  private  one,  nor 
is  it  a  taking  of  the  railroad  company's  property  for  private  us:>,  con- 
trary to  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States. 

Constitutional  law  —  Due  process  —  Railroads  —  Adequate  service, 

5.  An  enforced  discharge  by  a  railroad  company  of  its  duty  to 
provide  reasonably  adequate  facilities  for  serving  the  public  does 
not  amount  to  a  taking  of  property  without  compensation,  contrary 
to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States 
or  the  Constitution  of  West  Virginia,  merely  because  it  is  attended 
with  some  expense. 

[January  17,  1922.] 
Headnotes  by  the  Coubt. 

Petition  praying  for  the  suspension  of  a  Commission  order 
requiring  a  railroad  to  furnish  part  of  the  materials  neriessary 
for  the  construction  of  a  siding  or  spur  track ;  motion  to  suspend 
order  denied. 

Appearances:  Conley  &  Johnson,  of  Charleston,  for  petition- 
er; Dulin  &  Davis,  of  Sutton,  for  respondent  Sutton  Chemical 
Company. 

Meredith,  J.:  The  Sutton  Chemical  Company,  a  manufac- 
turer of  hard  wood  chemicals  and  lumber,  with  its  principal 
place  of  business  at  Sutton,  Braxton  county,  made  application 
to  the  Public  Service  Commission  to  compel  the  Baltimore  & 
Ohio  Railroad  Company  to  construct  a  switch  or  siding  at  Bear 
Creek,  on  defendant's  main  line  in  said  county,  alleging  that 
the  applicant  owns  a  large  amount  of  chemical  wood  at  that 
point,  which  it  was  unable  to  ship  to  its  plant  unless  a  railroad 
switch  or  siding  should  be  placed  at  the  mouth  of  Bear  Creek 
connecting  with  defendant's  railroad,  that  a  large  amount  of 
this  wood  was  ready  for  shipment  and  a  large  amount  remained 
to  be  cut,  that  applicant  had  at  least  100  carloads  of  chemical 
wood  under  contract,  with  one-half  cut  and  ready  for  shipment, 
and  that  with  a  switch  or  siding  at  that  point  the  amount  could 
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be  increased  to  600  or  700  carloads,  and  that  without  such 
switch  or  siding  it  is  not  possible  to  load  said  chemical  wood  on 
cars,  and  that  applicant  would  be  greatly  damaged,  in  addition 
to  the  loss  of  a  great  amount  of  wood,  and  that  the  defendant 
refuses  to  permit  the  applicant  to  use  its  main  track,  that  being 
the  only  track  there  for  loading  purposes,  on  reasonable  terms, 
and  that  by  placing  said  switch  or  siding  the  defendant  would 
not  only  have  the  benefit  of  the  shipment  of  wood  and  lumber 
to  applicant's  plant,  but  would  also  have  the  benefit  of  shipping 
the  manufactured  products  of  the  wood  over  its  road  to  their 
final  destination. 

The  defendant  filed  an  answer  denying  knowledge  of  appli- 
cant's material  then  ready  for  shipment  or  of  the  necessity  for  a 
siding,  or  of  the  advantage  which  might  result  to  the  applicant 
from  the  construction  of  such  siding,  and  also  denied  that  it  had 
refused  to  grant  applicant  a  siding  connection  at  Bear  Creek  or 
at  any  other  point,  and  averred  that  it  had  advised  applicant  of 
its  willingness  to  consider  an  application  for  a  siding,  and,  if 
the  physical  conditions  would  permit^  to  arrange  for  the  con- 
struction of  a  siding  on  terms  similar  to  those  under  which  the 
siding  at  Spread,  W.  Va.,  was  constructed  for  the  use  of  the  ap- 
plicant. It  also  denied  that  without  such  siding  the  applicant 
could  not  load  its  material  on  cars,  and  averred  that  it  had  pub- 
lished a  tariff  providing  charges  for  loading  or  unloading  on 
the  main  track,  but  to  avoid  accidents  or  delays  to  traffic  it  is 
necessary  to  restrict  such  loading  and  to  permit  the  same  to  be 
performed  only  on  the  authority  of  defendant's  division  super- 
intendent. It  further  denied  that  it  had  violated  any  of  the 
laws  of  the  state  relating  to  its  business  as  a  common  carrier, 
and  averred  that  the  petition  does  not  present  a  case  cognizable 
by  the  Commission. 

A  full  hearing  was  had  before  said  Commission,  evidence 
was  taken  on  behalf  of  applicant  and  defendant,  and  on  the  7th 
day  of  November,  1921,  the  Commission  entered  an  order  re- 
quiring the  defendant  forthwith  to  establish,  construct,  and 
maintain  at  Bear  Creek  between  Sutton  and  Gassaway,  on  the 
line  of  its  railroad,  a  siding  or  spur  track  of  the  capacity  of  at 
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least  two  cars  connecting  with  said  railroad,  subject  to  the  fol- 
Jowing  terms  and  conditions : 

"(1)  The  complainant  shall,  at  its  own  expense,  make  such 
cuts  and  fills  and  do  such  other  grading  as  may  be  necessary 
for  the  construction  of  said  siding  or  spur  track,  and  shall  fur- 
nish to  the  defendant  the  switch  ties  and  cross-ties  necessary 
for  the  construction  thereof,  all  according  to  plans  and  specifi- 
cations therefor  to  be  furnished  by  the  defendant's  engineer  to 
the  said  complainant. 

"(2)  When  said  grade  is  completed  and  ties  furnished,  the 
defendant  shall  furnish  all  necessary  frogs,  switches,  and  rails, 
and  lay  and  connect  the  same  to  its  main  line  at  said  point. 

"(3)  When  said  siding  shall  have  been  completed,  it  shall  be 
used  and  operated  by  the  said  defendant  as  a  commercial  siding 
for  the  use  of  the  public  generally  until  the  further  order  of  the 
Commission. 

"(4)  In  case  any  dispute  shall  arise  between  the  complain- 
ant and  the  defendant  as  to  the  location  of  said  siding,  or  as  to 
the  character  of  the  grading,  or  materials  necessary  therefor, 
or  as  to  any  other  matter  or  thing  pertaining  thereto,  such  dis- 
pute shall  be  submitted  to  this  Commission  for  its  determina- 
tion and  settlement." 

The  defendant  presented  its  petition  to  this  court  praying 
for  a  suspension  of  said  order.  In  challenging  the  order,  de- 
fendant relies  upon  two  main  grounds: 

[1]  First.  That  applicant's  petition  is  for  a  private  or  in- 
dustrial siding,  while  the  siding  ordered  by  the  Commission  is  to 
be  used  and  operated  by  the  defendant  as  a  commercial  siding 
for  the  use  of  the  public  generally,  the  defendant  complaining 
that  there  was  no  issue  before  the  Commission  as  to  the  neces- 
sity of  a  conmiercial  or  public  siding,  and  that  consequently  it 
had  no  notice  that  the  Conmiission  would  pass  upon  the  need  of 
a  public  siding. 

In  replying  to  this  objection,  the  record  shows  that  the  de- 
fendant appeared  by  counsel,  cross-examined  the  applicant's 
witnesses,  and  adduced  testimony  in  its  own  behalf  as  to  the  pub- 
lic necessity  of  a  siding  at  this  point.  Practically  all  of  the 
testimony  adduced  both  for  the  applicant  and  the  defendant  is 
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upon  this  phase  of  the  case;  so  that  the  defendant  can  hardly 
say  that  it  had  no  actual  notice  of  the  real  issue  before  the  Com^ 
mission;  but  the  statute  (§  2,  chap.  150  [§  637],  of  the  Code), 
provides  that: 

"In  the  investigation,  preparations  and  hearing  of  cases,  the 
Commission  may  not  be  bound  by  the  strict  technical  rules  of 
])]eading  and  ^eVidence,  but.  in  that  behalf  it  may  exercise  such 
discretion  as  will  facilitate  their  efforts  to  understand  and  learn 
all  the  facts  bearing  upon  the  right  and  justice  of  the  mattera 
before  them." 

In  view  of  the  liberal  provisions  of  the  statute  providing  for 
informal  pleadings  and  the  great  liberality  in  the  evidence  which 
may  be  heard  by  the  Commission,  the  court  is  of  the  opinion  that 
the  point  is  not  well  taken,  and  that  the  Commission  had  the 
right  under  the  circumstances  of  the  case,  and  especially  so  in 
view  of  the  fact  that  the  defendant  was  present  by  counsel  dur- 
ing the  taking  of  the  testimony  and  introduced  evidence  in  its 
own  behalf  upon  the  issue  raised,  to  direct  the  defendant  to  aid 
in  the  installation  of  this  public  siding. 

The  Commission  has  the  right,  not  only  to  hear  complaints 
brought  before  it  by  interested  parties,  but  may  initiate  inquiries 
on  its  own  motion.  It  is  not  confined  in  proceedings  before  it 
to  the  immediate  scope  of  the  pleadings  which  may  be  filed.  It 
may  enlarge  the  scope  of  the  inquiry,  and  where  parties  to  be 
affected  are  before  it,  and  participate  in  such  inquiry  and  make 
full  defense,  they  cannot  complain  of  a  departure  from  the 
pleadings.  This  view  is  sustained  by  the  Supreme  Court  of  the 
I'nited  States  in  the  case  of  Cincinnati,  H.  &  D.  R.  Co.  v.  In- 
terstate Commerce  Conmiission,  206  U.  S.  142,  27  Sup.  Ct. 
Rep.  648,  51  L.  ed.  995.  It  was  there  held  that  the  Interstate 
Commerce  Commission,  in  making  an  investigation  of  a  com- 
plaint filed  by  soap  manufacturers  as  to  the  freight  rate  for 
common  soap  promulgated  in  a  chbssification  adopted  to  govern 
in  official  classification  territory,  had  the  power,  in  the  public 
interest,  unembarrassed  by  any  supposed  admissions  contained 
in  the  complaint,  to  consider  the  whole  subject,  and  the  opera- 
tion of  the  classification  in  the  entire  territory,  and  also  how 
far  its  going  into  effect  would  be  just  and  reasonable,  would 
create  preferences,  or  would  engender  discrimination. 
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[2,  3]  Second.  The  defendant  complains  that  said  order  is 
arbitrary,  unjust,  and  unfair  to  the  defendant,  violates  its  legal 
rights,  establishes  an  unlawful  preference  between  commercial 
shippers  upon  its  line,  and  is  beyond  the  power  of  the  Commis- 
sion, and  the  order  requires  the  defendant  to  expend  a  large 
sum  of  money  without  any  hope  of  return  thereon,  effecting  a 
confisciation  of  the  defendant's  property,  and  taking  its  proper- 
ty without  due  process  of  law,  in  direct  contravention  of  the 
Constitutions  of  the  United  States  and  of  the  state  of  West  Vir- 
ginia. 

If  in  fact  the  Conmiission  is  justified  in  establishing  or  re- 
quiring the  defendant  to  establish  a  commercial  or  public  siding 
at  the  point  named,  then  in  no  sense  can  its  action  be  adjudged 
arbitrary,  unjust,  or  unfair  to  the  defendant,  nor  does  it  violate 
the  defendant's  legal  rights,  nor  establish  an  unlawful  prefer- 
ence between  commercial  shippers  upon  its  lines,  nor  is  it  J)e- 
yond  the  power  of  the  Commission,  because  the  statute  ex- 
pressly gives  to  the  Commission,  under  §  4  (§  639),  the  right  to 
require  every  person,  firm,  or  corporation  engaged  in  public  serv- 
ice business  in  this  state  to  establish  and  maintain  such  adequate 
and  suitable  facilities  and  conveniences  as  may  be  reasonable 
and  just.  Was  the  Commission  justified  in  requiring  the  de- 
fendant to  contribute  in  part  to  the  installation  of  a  public  or 
commercial  siding  at  the  point  designated?  The  record  shows 
that  some  time  prior  to  the  filing  of  the  petition  of  the  appli- 
cant the  defendant,  at  the  request  of  parties  living  at  or  near 
the  mouth  of  Bear  Creek,  and  also  upon  the  request  of  one  of  the 
members  of  said  Commission,  established  at  this  point  a  flag  sta- 
tion for  passengers  and  a  prepay  station  for  less  than  carload 
shipments  of  freight,  which  is  very  persuasive  evidence  that 
there  is  some  business  of  importance  there.  The  record  also 
substantially  shows  that  there  are  34  families  who  are  or  could 
be  served  by  the  railroad  siding  at  that  point ;  that  there  are  be- 
tween 3,000  and  5,000  cords  of  chemical  wood,  partly  cut  and 
partly  uncut,  and  about  1,000,000  feet  of  saw  timber  in  the 
near  vicinity  of  this  station,  owned  by  divers  parties,  which 
could  be  conveniently  shipped  to  market  by  way  of  this  siding, 
and  at  little  expense  to  the  owners,  and  that  to  ship  from  any 
other   railroad   station   would   necessitate   long   and   expensive 
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hauls;  that  a  great  number  of  the  34  families  living  in  that 
neighborhood,  as  well  as  a  public  school  house,  use  coal  for  fuel 
when  it  can  be  had,  and  that  a  public  siding  at  that  point  would 
save  great  expense  in  securing  supplies  of  coal,  and  be  a  public 
convenience  in  securing  fertilizers  and  other  materials ;  so,  there 
being  evidence  to  support  the  findings  of  fact  by  the  Commis- 
sion,' its  findings  will  not  be  reviewed  by  this  court.  See  Nor- 
folk &  W.  E.  Co.  V.  Public  Service  Commission,  82  W.  Va.  408, 
P.U.R1918E,  737,  8  A.L.R.  155,  96  S.  E.  62;  Mill  Creek 
Coal  &  Coke  Co.  v.  Public  Service  Commission,  84  W.  Va.  662, 
P.U.R1920A,  704,  100  S.  E.  557,  7  A.L.R.  108;  Charleston  v. 
Public  Service  Commission,  86  W.  Va.  536,  P.U.R.1920F,  823, 
103  S.  E.  673. 

[4,  5]  Nor  can  we  concede  that  the  effect  of  the  order  re- 
quires the  defendant  to  expend  a  large  sum  of  money  without 
any  hope  of  return,  for  the  benefit  of  a  private  shipper,  thereby 
depriving  the  defendant  of  its  property  without  due  process  of 
law.  The  mere  fact  that  a  portion  of  the  expense  of  construct- 
ing the  proposed  side  track  is  to  be  paid  by  the  Sutton  Chemical 
Company  does  not  make  the  siding  a  private  siding,  and  the 
record  shows  that  the  required  expenditure  is  very  slight,  and 
that  the  probable  return  will  be  ample  to  justify  such  expendi- 
ture. The  track  when  built  will  become  the  property  of  the 
railroad  company  and  be  devoted  to  a  public,  not  a  private  use. 
It  was  held  in  the  case  of  Chicago  &  N.  E.  Co.  v.  Ochs,  249  U. 
S.  416,  39  Sup.  Ct.  Rep.  343,  63  L.  ed.  679,  P.TJ.R.1919D, 
498,  that  the  empowering  of  a  state  Commission  to  apportion 
between  a  plant  owner  and  a  railroad  company  the  cost  of  the 
rearrangement  and  extension  of  a  side  track  leading  to  an  adja- 
cent manufacturing  plant  made  necessary  by  the  growth  of  such 
plant  and  its  increasing  shipments  does  not  take  private  prop- 
erty for  private  use  contrary  to  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  where  under  the  local  law 
such  a  side  track  is  not  merely  a  private  siding  but  is  additional 
trackage  for  public  use  constituting  an  integral  part  of  the  rail- 
road system,  and  that  an  enforced  discharge  by  a  common  car- 
rier of  its  duty  to  provide  adequate  facilities  for  serving  the 
public  does  not  amount  to  a  taking  of  property  without  oompen- 
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nation,  contrary  to  the  Fourteenth  Amendment,  merely  because 
it  is  attended  with  some  expense.  We  are,  therefore,  of  opinion 
that  by  the  order  complained  of  the  defendant  is  not  deprived 
of  any  part  of  its  property  without  due  process  of  law,  and  con- 
trary to  the  Constitution  of  the  United  States  or  of  this  state^ 
«nd  that  the  motion  of  the  defendant  to  suspend  said  order  should 
be  d^iied. 


ITNITED  STATES  SUPREME  COURT. 

STATE  OF  TEXAS 

V. 

EASTERN  TEXAS  EAILSOAD  COMPANY,  et  aL 

[No.  298.] 

STATE  OF  TEXAS  et  aL 

V. 

UNITED  STATES  et  aL 

[No.  563.1 

(—  U.  S.  — ,  —  L.  ed.  — ,  —  Sup.  Ot.  Rep.  — J) 

MfUerstate  Commerce  Act  —  Construction  —  Tranaportation  Act  as 
amendment, 

1.  Provisions  of  the  Federal  Transportation  Act  are  amendments 
of  the  Interstate  Commerce  Act  and  are  to  be  read  in  connection  with 
it  and  with  other  amendments  of  it. 

JService  —  Powers  of  Interstate  Com,m,erce  Com^misston  —  Abandon* 
ment  —  Railroads. 

2.  The  Interstate  Commerce  Commission  has  no  authority  to  au- 
thorize the  discontinuance  of  a  purely  intrastate  business  of  a  rail- 
road whose  situation  and  ownership  are  such  that  interstate  and 
foreign  commerce  wiU  not  be  burdened  or  affected  by  a  continuance  of 
that  business. 

[March  13,  1922.] 

Appeal  from  District  Court  decrees  dismissing  a  suit  by  a 
state  to  enjoin  a  railroad  company  from  discontinuing  intra- 
state service  and  dismissing  a  bill  to  set  aside  an  order  of  the 
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Interstate  Commerce  Commission  authorizing  the  discontinn- 
ance  of  intrastate  railroad  service;  decrees  reversed. 

Appearances:  Messrs.  Tom  L.  Beauchamp,  Walace  Hawk- 
ins, and  Bruce  W.  Byrant,  and  Mr.  C.  M.  Cureton,  Attorney 
General  of  Texas,  for  appellant  in  No.  298;  Messrs.  Tom  L. 
Beauchamp  and  Walace  Hawkins,  and  Mr.  C.  M.  Curcton,  At- 
torney General  of  Texas,  for  appellants  in  No.  563;  Messrs. 
E.  B.  Perkins,  Daniel  Upthegrove,  and  E.  J.  Mantooth  for  the 
Railroad  Companies ;  Solicitor  General  Beck  and  Messrs.  Black- 
burn Esterline  and  Robert  P.  Reeder  for  the  United  States; 
Messrs.  Walter  McFarland  and  P.  J.  Farrell  for  the  Interstate 
Commerce  Commission. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the  coxurt : 

By  §  402  of  the  Transportation  Act  of  February  28,  1920, 

chap.  91,  41  Stat,  at  L.  456,  477,  several  new  paragraphs  were 

added  to  §  1  of  the  act  to  regulate  commerce,  as  theretofore 

amended.    Paragraphs  18,  19,  and  20  are  copied  in  the  margin.^ 

l"(18)  After  ninety  days  after  this  paragraph  takes  effect  no  carrier  by 
railroad  subject  to  this  act  shall  undertake  the  extension  of  its  line  of  rail- 
road, or  the  construction  of  a  new  line  of  railroad,  or  shall  acquire  or  oper- 
ate any  line  of  railroad,  or  extension  thereof,  or  shall  engage  in  transporta- 
tion under  this  act  over  or  by  means  of  such  additional  or  extended  line  of 
railroad,  unless  and  until  there  shall  first  have  been  obtained  from  the 
Commission  a  certificate  that  the  present  or  future  public  convenience  and 
necessity  require  or  will  require  the  construction,  or  operation,  or  construc- 
tion and  operation,  of  such  additional  or  extended  line  of  railroad,  and  no 
carrier  by  railroad  subject  to  this  act  shall  abandon  all  or  any  portion  of 
a  line  of  railroad,  or  the  operation  thereof,  unless  and  until  there  shall  first 
have  been  obtained  from  the  Commission  a  certificate  that  the  present  or 
future  public  convenience  and  necessity  permit  of  such  abandonment. 

"(10)  The  application  for  and  issuance  of  any  such  certificate  shall  be 
under  such  rules  and  regulations  as  to  hearings  and  other  matters  as  the 
Commission  may  from  time  to  time  prescribe,  and  the  provisions  of  this 
act  shall  apply  to  all  such  proceedings.  Upon  receipt  of  any  application 
for  such  certificate  the  Commission  shall  cause  notice  thereof  to  be  given 
to  and  a  copy  filed  with  the  governor  of  each  state  in  which  such  additional 
or  extended  line  of  railroad  is  proposed  to  be  constructed  or  operated,  or 
all  or  any  portion  of  a  line  of  railroad,  or  the  operation  thereof,  is  proposed 
to  be  abandoned,  with  the  right  to  be  heard  as  hereinafter  provided  with 
respect  to  the  hearing  of  complaints  or  the  issuance  of  securities;  and  said 
notice  shall  also  be  published  for  three  consecutive  weeks  in  some  news- 
paper of  general  circulation  in  each  county  in  or  through  which  said  lin« 
of  railroad  is  constructed  or  operated. 
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By  tiiem  Congress  has  undertaken  to  regulate  the  construction 
and  acquisition  of  new  or  additional  lines  of  railroad,  and  the 
extension  and  abandonment  of  old  lines,  and  to  invest  the  In- 
terstate Commerce  Commission  with  important  administrative 
powers  in  that  connection.  Like  the  act  of  which  they  are 
amendatory,  these  paragraphs  are  expressly  restricted  to  carriers 
engaged  in  transporting  persons  or  property  in  interstate  and 
foreign  commerce.* 

Our  present  concern  is  with  the  provisions  relating  to  the 
abandonment  of  existing  lines.  They  declare  that  *'no  carrier 
by  railroad  subject  to  this  act  shall  abandon  all  or  any  portion 
of  a  line  of  railroad,  or  the  operation  thereof,  unless  and  until 
there  shall  first  have  been  obtained  from  the  Commission  a  cer- 
tificate that  the  present  or  future  public  convenience  and  neces- 
sity permit  of  such  abandonment"  (t  18) ;  that  when  applica- 
tion for  such  a  certificate  is  received  the  Commission  shall  cause 
notice  thereof  to  be  given  to  the  governor  of  the  state  wherein 
the  line  lies,  and  published  in  newspapers  of  general  circulation 
in  each  county  along  the  line,  and  shall  accord  a  hearing  to  the 
state  and  all  parties  in  interest  (f  19) ;  that  the  Commission 

"(20)  The  GommiBsion  shaU  have  power  to  issue  such  certificate  as  prayed 
for,  or  to  refuse  to  issue  it,  or  to  issue  it  for  a  portion  or  portions  of  a 
line  of  railroad,  or  extension  thereof,  described  in  the  application,  or  for 
the  partial  exercise  only  of  such  right  or  privilege,  and  may  attach  to  the 
issuance  of  the  certificate  such  terms  and  conditions  as  in  its  judgment  the 
public  convenience  and  necessity  may  require.  From  and  after  issuance  of 
such  certificate,  and  not  before,  the  carrier  by  railroad  may,  without  secur- 
ing approval  other  than  such  certificate,  comply  with  the  terms  and  condi- 
tions contained  in  or  attached  to  the  issuance  of  such  certificate  and  proceed 
with  the  construction,  operation,  or  abandonment  covered  thereby.  Any 
construction,  operation,  or  abandonment  contrary  to  the  provisions  of  this 
paragraph  or  of  paragraph  (18)  or  (19)  of  this  section  may  be  enjoined 
by  any  court  of  competent  jurisdiction  at  the  suit  of  the  United  States,  the 
C^ommissidb,  any  commission  or  regulating  body  of  the  state  or  states 
affected,  or  any  party  in  interest;  and  any  carrier  which,  or  any  director, 
oflBcer,  receiver,  operating  trustee,  lessee,  agent,  or  person,  acting  for  or 
employed  by  such  carrier,  who  knowingly  authorizes,  consents  to,  or  per- 
mits any  violation  of  the  provisions  of  this  paragraph  or  of  paragraph  (18) 
of  this  section,  shaU  upon  conviction  thereof  be  pxmi?hed  by  a  fine  of  not 
more  than  $5,000  or  by  imprisonment  for  not  more  than  three  years,  or 
both." 

sSee  amended  paragraphs  (1)  and  (2)  of  the  Act  to  Regulate  Commerce 
as  set  forth  in  §  400  of  the  Transportation  Act  of  1920. 
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may  grant  or  refuse  the  certificate,  in  whole  or  in  part,  and 
impose  such  terms  and  conditions  as,  in  its  judgment,  the  pub- 
lic convenience  and  necessity  require;  and  that  when  the  cer- 
tificate is  issued,  and  not  before,  the  carrier  may,  "without  se- 
curing approval  other  than  such  certificate,"  comply  with  the 
terms  and  conditions  imposed,  and  proceed  with  the  abandon- 
ment covered  by  the  certificate  (t  20). 

The  Eastern  Texas  Railroad  Company,  a  Texas  corporation, 
owns  and  operates  in  that  state  a  line  of  railroad  30.3  miles  m 
length.  Approximately  three-fourths  of  the  traffic  over  the  road 
is  in  interstate  and  foreign  commerce  and  the  rest  is  in  intra- 
state commerce.  The  company  neither  owns  nor  operates  any 
other  line.  The  road  was  constructed  in  1902  to  serve  extensive 
lumber  industries,  but  in  subsequent  years  the  adjacent  timber 
was  removed  and  the  mills  dismantled.  The  company  claims 
that  since  1917  the  road  has  been  operated  at  a  loss. 

On  June  3,  1920,  the  company  filed  with  the  Commission  an 
application  for  a  certificate  authorizing  it  to  abandon  and  cease 
operating  its  road,  full  notice  of  the  application  being  regular- 
ly given.  The  state  declined  to  appear  before  the  Commission, 
but  others,  who  were  being  served  by  the  road,  appeared  and 
opposed  the  application.  A  full  hearing  was  had,  and,  on  De- 
cember 2,  1920,  the  Commission  made  and  filled  a  report  con- 
cluding as  follows:  "Upon  consideration  of  the  record  we  find 
that  the  present  public  convenience  and  necessity  permit  the 
abandonment  of  the  applicant's  line,  and  we  further  find  that 
permission  to  abandon  the  line  should  be  made  subject  to  the 
right  of  interested  persons  in  the  community  served  to  pur- 
chase the  property  at  a  figure  not  in  excess  of  $50,000.  A  cer- 
tificate and  order  to  that  effect  will  be  issued."  The  certificate 
and  order  were  issued,  and  the  railroad  company  indicated  its 
assent  to  the  condition  imposed,  but,  so  far  as  appears,  no  one 
sought  to  purchase  under  the  condition. 

While  the  application  was"  pending  before  the  Commission, 
and  before  the  certificate  was  issued,  the  state  brought  a  suit 
in  one  of  its  courts  against  the  railroad  company  and  some  of 
its  officers,  to  enjoin  them  from  ceasing  to  operate  the  road  in 
intrastate  commerce.     The  bill  was  brought  on  the  theory  that, 
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under  the  laws  of  the  state,  the  company  was  obliged  to  continue 
the  operation  of  the  road  in  intrastate  commerce;  that  the  pro- 
visions of  the  Transportation  Act  were  unconstitutional  and  void 
if  and  in  so  far  as  they  authorized  the  abandonment  of  such  a 
road  as  respects  intrastate  commerce,  and  that  the  company,  in 
asking  the  Commission  to  sanction  such  an  abandonment,  was 
proceeding  in  disregard  of  its  obligations  to  the  state.  At  the 
instance  of  the  defendants  the  suit  was  removed  to  the  district 
court  of  the  United  States  for  the  western  district  of  Texas. 
During  the  pendency  of  the  suit  the  Commission  issued  the  cer- 
tificate, and  the  defendants  then  sought  the  benefit  of  it  by  a 
supplemental  answer.  The  court  held  that  the  certificate  con- 
stituted a  complete  defense,  and,  without  a  hearing  on  other 
issues,  dismissed  the  suit.  The  state  appealed  directly  to  this 
court.     That  appeal  is  No.  298. 

After  the  Commission  granted  the  certificate,  the  state  brought 
a  suit  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Texas  against  the  United  States,  the  railroad  com- 
pany, and  others,  to  set  aside  and  annul  the  Commission's  or- 
der and  certificate  on  the  grounds,  first,  that  the  provisions  of 
the  Transportation  Act,  rightly  interpreted,  did  not  aflford  any 
basis  for  granting  a  certificate  sanctioning  the  abandonment  of 
the  company^s  road  as  respects  intrastate  commerce,  and,  sec- 
ondly, if  those  provisions  purported  to  authorize  such  a  certifi- 
cate, they  werei,  to  that  extent,  in  excess  of  the  power  of  Con- 
gress, and  an  encroachment  on  the  reserved  powers  of  the  state. 
The  defendants  moved  to  dismiss  the  bill  as  ill-founded  in  point 
of  merits,  and  the  court  sustained  the  motions  and  entered  a 
decree  of  dismissal.  The  state  appealed  directly  to  this  court. 
That  appeal  is  No.  563. 

Counsel  attribute  to  these  cases  a  breadth  which  they  do  not 
have;  and  for  obvious  reasons  we  shall  deal  with  them  as  they 
are,  not  as  they  might  be. 

Up  to  the  time  the  Commission  made  the  order  granting  the 
certificate,  a  part  of  the  commerce  passing  over  the  road  was  in- 
terstate and  foreign;  that  is,  was  bound  to  or  from  other  states 
and  foreign  coimtries.  It  is  not  questioned  that  Congress  could, 
nor  that  it  did,  authorize  the  Commission  to  sanction  a  discon- 
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tinuance  of  this  interstate  and  foreign  business,  l^either  is  it 
questioned  that  the  Commission's  certificate  was  adequate  for 
that  purpose.  The  only  matters  in  controversy  are  whether,  by 
ft  18,  19,  and  20,  Congress  has  assumed  to  clothe  the  Commis- 
sion with  authority  to  sanction  the  entire  abandonment  of  a 
road  such  as  this,  and,  if  so,  whether  the  power  of  Congress  ex- 
tends so  far. 

The  road  lies  entirely  within  a  single  state,  is  owned  and  op- 
erated by  a  corporation  of  that  state,  and  is  not  a  part  of  another 
line.  Its  continued  operation  solely  in  intrastate  commerce 
cannot  be  of  more  than  local  concern.  Interstate  and  foreign 
commerce  will  not  be  burdened  or  affected  by  any  shortage  in 
the  earnings,  nor  will  any  carrier  in  such  commerce  have  to  bear 
or  make  good  the  shortage.  It  is  not  as  if  the  ro^d  were  a  branch 
or  extension  whose  unremunerative  operation  would  or  might 
burden  or  cripple  the  main  line,  and  thereby  affect  its  utility 
or  service  as  an  artery  of  interstate  and  foreign  commerce. 

If  f  I  18,  19,  and  20  be  construed  as  authorizing  the  Commis- 
sion to  deal  with  the  abandonment  of  such  a  road  as  to  intra- 
state as  well  as  interstate  and  foreign  commerce,  a  serious  ques- 
tion of  their  constitutional  validity  will  be  unavoidable.  If 
they  be  given  a  more  restricted  construction,  their  validity  will 
be  imdoubted.  Of  such  a  situation  this  court  has  said :  "Where 
a  statute  is  susceptible  of  two  constructions,  by  one  of  which 
grave  and  doubtful  constitutional  questions  arise  and  by  the 
other  of  which  such  questions  are  avoided,  our  duty  is  to  adopt 
the  latter.''  United  States  v.  Delaware  &  H.  Co.  213  U.  S.  366, 
407,  408,  53  L.  ed.  836,  848,  849,  29  Sup.  Ct  Rep.  527. 

[1,  2]  Although  found  in  the  Transportation  Act,  these  par- 
agraphs are  amendments  of  the  Interstate  Conmierce  Act,  and 
are  so  styled.  They  contain  some  broad  language,  but  do  not 
plainly  or  certainly  show  that  they  are  intended  to  provide  for 
the  complete  abandonment  of  a  road  like  the  one  we  have  de- 
scribed. Only  by  putting  a  liberal  interpretation  on  general 
terms  can  they  be  said  to  go  so  far.  Being  amendments  of  the 
Interstate  Commerce  Act,  they  are  to  be  read  in  connection  with 
it  and  with  other  amendments  of  it.  As  ^  whole,  these  acts  show 
that  what  is  intended  is  to  regulate  interstate  and  foreign  com- 
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meree,  and  to  affect  intrastate  commerce  only  as  that  may  bo 
incidental  to  the  effective  regulation  and  protection  of  commerce 
of  the  other  class.  They  contain  many  manifestations  of  a  con- 
tinuing purpose  to  refrain  from  any  regulation  of  intrastate 
commerce,  save  such  as  is  involved'  in  the  rightful  exertion  of 
the  power  of  Congress  over  interstate  and  foreign  commerce. 
Minnesota  Rate  Case  (Simpson  v.  Shepard)  230  U.  S.  352,  418, 
57  L.  ed.  1511,  1549,  48  L.RA.(KS.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Railroad  Commission  v.  Chicago, 
B.  &  Q.  R.  Co.  —  U.  S.  — ^  42  Sup.  Ct  Rep.  232.  And  had 
there  been  a  purpose  here  to  depart  from  the  accustomed  path, 
and  to  deal  with  intrastate  conunerce  as  such,  independently  of 
any  effect  on  interstate  and  foreign  commerce,  it  is  but  reason- 
able to  believe  that  that  purpose  would  have  been  very  plainly 
declared.    This  was  not  done. 

These  considerations  persuade  us  that  the  paragraphs  in  ques- 
tion should  be  interpreted  and  read  as  not  clothing  the  Commis- 
sion with  any  authority  over  the  discontinuance  of  the  purely  in- 
trastate business  of  a  road  whose  situation  and  ownership,  as 
here,  are  such  that  interstate  and  foreign  commerce  will  not  be 
burdened  or  affected  by  a  continuance  of  that  business. 

Whether,  apart  from  the  Commission's  certificate,  the  rail- 
road company  is  entitled  to  abandon  its  intrastate  business,  is 
not  before  us,  so  we  have  no  occasion  for  considering  to  what  ex- 
tent the  decisions  in  Brooks-Scanlon  Co.  v.  Railroad  Commis- 
sion, 251  U.  S.  396,  64  L.  ed.  323,  P.U.R1920C,  579,  40  Sup. 
Ct.  Rep.  183,  and  Bullock  v.  Railroad  Commission,  254  TJ.  S. 
613,  65  L.  ed.  380,  P.U.R.1921B,  507,  41  Sup.  .Ct.  Rep.  193, 
may  be  applicable  to  this  road. 

As  the  District  Courts  both  accorded  to  the  Commission's 
certificate  a  wider  operation  and  effect  than  can  be  given  to  it 
consisteiitly  with  the  provisions  of  tf  18,  19,  and  20,  as  we  in- 
terpret them,  the  decrees  must  be  reversed  and  the  causes  re- 
manded for  further  proceedings  in  conformity  to  this  opinion. 

Decrees  reversed, 
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CAIjIFORNIA  RAILROAD  COMMISSION. 

EE  CALIFOENIA  TRANSIT  COMPANY. 

[Decision  No.  10073,  Application  No.  7340.] 

Security  issues  —  Commission  powers  —  Purpose  —  Reimlmrsina 
treasury. 

1.  The  California  CommlBsion  is  not  authorized  to  permit  a  stock 
issue  for  the  purpose  of  reimbursing  the  treasury  of  a  utility  when 
income  has  not  yet  been  expended  to  pay  an  indebtedness  to  be  assumed 
upon  the  purchase  of  another  utility  business,  and  when  no  surplus 
earnings  have  been  invested  in  the  business. 

Certificates  of  convenience  and  necessity  —  Franchise  —  Effect  of 
partial  abandonment. 

2.  A  Commission  would  not  be  warranted  in  authorizing  the  trans- 
fer of  automobile  operative  rights  when  part  of  the  rights  have  been 
abandoned  and  service  arbitrarily  discontinued. 

Certificates  of  convenience  and  necessity  —  Revocation  —  Reasons  for 
—  Automobiles. 

Statement  that  abandonment  of  a  portion  of  service  authorized 
under  a  certificate  of  convenience  and  necessity  will  be  regarded  at 
cause  for  revocation  of  the  certificate  covering  the  entire  operative 
rights  and  not  only  such  portion  as  has  been  abandoned,  p.  290. 

Certificates  of  convenience  and  necessity  —  Combination  of  operative 
rights  —  Through  service  —  Automobiles. 

Discussion  of  the  necessity  for  Commission  approval  of  the  com* 
bination  of  operative  rights  for  the  purpose  of  establishing  a  through 
automobile  route,  p.  290. 

[February  8,  1922.] 

Application  for  authority  to  issue  capital  stock  of  a  motor 
transportation  company  and  for  the  transfer  of  property  and 
rights;  authority  to  issue  common  stock  for  the  purpose  of  ac- 
quiring property  granted,  authority  to  issue  stock  for  the  pur- 
pose of  reimbursing  treasury  denied,  and  authority  to  transfer 
operative  rights  and  property  granted. 

Appearances:  Sanborn  and  Koehl  and  DeLancey  C.  Smith, 
by  DeLancey  C.  Smith,  for  applicant;  Thomas  J.  Ledwich,  for 
Harry  Christenseiu 

By  the  Commission:  This  application  involves  the  sale  and 
transfer  by  Western  Motor  Transport  .Company  of  all  of  its 
franchises,  operative  rights,  equipment,  properties  and  assets, 
subject  to  outstanding  debts  and  liabilities,  to  California  Tran- 
sit Company,  and  the  issue  by  California  Transit  Company  of 
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1,835  shares  ($183,500  par  value)  of  its  common  capital 
stock. 

A  public  hearing  was  held  before  examiner  Satterwhite  in 
San  Francisco  on  December  23,  1921. 

California  Transit  Company,  formerly  Star  Auto  Stage  Com- 
pany, is  engaged  in  the  business  of  transporting  passengers  by 
auto  stages  between  Oakland  and  Stockton  and  San  Jose,  Stock- 
ton and  Sacramento,  Sacramento  and  Folsom,  and  Stockton  and 
Modesto,  Merced  and  Tracy.  The  company  was  organized  on 
or  about  October  25,  1919,  with  an  authorized  stock  issue  of 
$500,000  of  common  stock.  The  petition  shows  that  there  is  at 
present  $461,600  of  stock  outstanding  and  that  steps  are  being 
taken  to  increase  the  authorized  issue  to  $750,000  so  as  to  per- 
mit of  the  issue  of  $183,500  of  stock  herein  applied  for. 

Western  Motor  Transport  Company  was  organized  during 
August,  1919,  with  an  authorized  stock  issue  of  $500,000  of 
conmion  stock  divided  into  5,000  shares  of  the  par  value  of  $100 
each.  The  company  carries  passengers  by  auto  stages  chiefly 
between  Oakland  and  Sacramento,  via  Rodeo  and  Vallejo,  or 
via  Crockett  and  Vallejo,  between  Oakland  and  Martinez  by 
either  Rodeo  or  the  Franklin  Canyon  route,  between  Oakland 
and  Napa  via  either  Rodeo  or  Crockett  and  between  Rodeo  and 
Danville. 

As  of  Septeiiiber  30,  1921,  Western  Motor  Transport  Com- 
pany reports  its  assets  and  liabilities  as  follows: 

Asset  Accounts, 

Cash    $2,929.36 

Bank  of  Italy $2,729.36 

ReyolYing  fund 200.00 

Deposit  on  lease   6,000.00 

Accounts  receivable  3,196.18 

Notes  receivable 12,000.00 

Prop^ty  account    163,456.13 

Auto  equipment   $210,772.05 

Garage    6,373.24 

Furniture  and  fixtures   2,399.02 

$219,544.31 
Less  reserve  for  depreciation 56,088.18 

Snpplies  on  hand    2,608.28 

Deferred  assets   44,970.49 

Franchise  account    $23,520.49 

Organization  expense   21,450.00 

Total  aiaet  accounts $234,160.44 
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lAahUity  Accounts, 

Chirrent  liabilitieg   .    $102,498.35 

Accounts   payable    $32,362.34                       * 

Notes    payable    62,274.77 

Salaries   payable   729.50 

Wages  payable   3,035.U9 

U.  S.  Government  war  tax 1,919.37 

Taxes  payable 620.88 

G.  M.  Jackson 1,255.50 

Dr.  0.  Q.  Freyermuth 300.00 

Capital  stock  outstanding  183,500.00 

Deficit   51,837.91 

Total  liability  accounts $234,160.44 

The  record  shows  that  on*  or  about  November  7,  1921,  Cali- 
fornia Transit  Company  entered  into  an  agreement  to  purchase 
from  Western  Motor  Transport  Company  all  of  its  properties 
and  assets  of  every  kind  and  nature,  and  issue  in  payment  there- 
for $100,000  of  common  stock  and  assume  the  payment  of  the 
debts  and  liabilities  of  the  selling  company  as  they  existed  at 
the  close  of  business  on  September  30,  1921,  up  to  $103,500. 

The  testimony  herein  shows  that  the  holders  of  all  of  the  out- 
standing stock  of  Western  Motor  Transport  Company  have 
agreed  to  this  proposed  sale. 

[1]  The  California  Transit  Company  asks  authority  to  issue 
additional  stock  in  the  amount  of  $83,500  and  distribute  such 
stock  as  a  dividend  among  its  stockholders  as  soon  as  it  has  paid 
the  assumed  liabilities  of  the  Western  Motor  Transport  Com- 
pany. The  issue  of  stock,  bonds,  notes  and  other  evidences  of 
indebtedness  by  transportation  companies  is  governed  by  §  6  of 
chapter  213,  Statutes  of  1917,  as  amended,  and  §  52  of  the  Pub- 
lic Utilities  Act 

Section  6  of  chapter  213,  Statutes  of  1917,  as  amended,  reads 
in  part  as  follows : 

^^Except  as  in  this  section  otherwise  provided,  the  provisions 
of  §  52  of  the  Public  Utilities  Act  referring  to  the  purposes  for 
which  stocks  and  stock  certificates,  bonds,  notes,  and  other  evi- 
dences of  indebtedness,  may  be  issued  and  the  application  of 
and  the  accounting  for  the  proceeds  thereof,  the  powers  and 
duties  of  the  Railroad  Commission  and  the  rights  and  duties  of 
public  utilities  with  reference  thereto,  the  legal  status  of  stocks 
and  stock  certificates  and  of  bonds,  notes  and  other  evidences  of 
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indebtedness,  issued  without  an  order  of  the  Railroad  Comrais- 
Bicto  then  in  effect,  and  the  relationship  of  the  state  of  California 
to  such  stocks  and  stock  certificates  and  such  bonds,  notes  and 
other  evidences  of  indebtedness,  shall  apply  to  and  govern  the 
issue  of  stocks  and  stock  certificates,  and  of  bonds,  notes  and  oth- 
er evidences  of  indebtedness,  of  transportation  companies  with 
the  same  force  and  effect  as  though  §  52  of  the  Public  Utilities 
Act  were  restated  in  this  section  with  the  substitution  of  the 
words  'transportation  company'  for  the  words  'public  utility' 
and  of  the  words  'transportation  companies'  for  the  words  'pub- 
lic utilities.' " 

Subdivision  (h)  of  §  52  of  the  Public  Utilities  Act  reads  in 
part  as  follows: 

(b)  "A  public  utility  may  issue  stocks  and  stock  certificates, 
and  bonds,  notes  and  other  evidences  of  indebtedness  payable  at 
periods  of  more  than  twelve  months  after  the  date  thereof,  for 
the  following  purposes  and  no  others,  namely,  for  the  acquisition 
of  property,  or  for  the  construction,  completion,  extension  or 
improvement  of  its  facilities,  or  for  the  improvement  or  main- 
tenance of  its  service,  or  for  the  discharge  or  lawful  refunding 
of  its  obligations,  or  for  the  reimbursement  of  moneys  acixmlhj 
expended  from  income  or  from,  any  other  moneys  in  the  treas- 
ury of  the  pvblic  utility  not  secured  by  or  obtained  from  the  is- 
sue of  stocks  or  stock  certificates^  or  bonds,  notes  or  other  evi- 
dences of  indebtedness  of  such  public  uiility,  for  any  of  ihe 
aforesaid  purposes  except  maintenance  or  service  and  replace- 
ments j  in  cases  where  the  applicant  shall  have  kept  its  accounts 
and  vouchers  for  such  expenditures  in  such  manner  as  to  enable 
the  Commission  to  ascertain  the  amount  of  moneys  sd  expended 
and  the  purposes  for  which  such  expenditure  was  made;  provid- 
ed, that  such  public  utility,  in  addition  to  the  other  require- 
ments of  law,  shall  first  have  secured  from  the  Commission  an 
order  authorizing  such  issue  and  stating  the  amount  thereof  and 
the  purpose  or  purposes  to  which  the  issue  or  the  proceeds  there- 
of are  to  be  applied,  and  that,  in  the  opinion  of  the  Commission, 
the  money,  property  or  labor  to  be  procured  or  paid  for  by  such 
issue  is  reasonably  required  for  the  piu'pose  or  purposes  speci- 
fied in  the  order,  and  that,  except  as  otherwise  permitted  in  the 
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order  in  the  case  of  bonds,  notes,  or  other  evidences  of  indebted- 
ness, such  purpose  or  purposes  are  not,  in  whole  or  in  party  rea- 
sonably chargeable  to  operating  expenses  or  to  income." 

We  are  of  the  opinion  that  the  Commission  is  not  authorized 
under  §  52  of  the  Public  Utilities  Act  to  make  an  order  per- 
mitting the  issue  of  stock  for  the  purpose  of  reimbursing  a  util- 
ity's treasury,  unless  a  showing  has  been  made  that  income,  as 
defined  in  the  act,  has  been  used  for  one  or  more  purposes  speci- 
fied in  the  act. 

Obviously,  no  income  has  yet  been  expended  by  California 
Transit  Company  to  pay  the  assumed  indebtedness;  nor  has  the 
company  made  any  showing  that  surplus  earnings  have  been  in- 
vested in  its  business.  As  a  matter  of  fact,  the  company  as  of 
September  30,  1921,  reports  a  deficit  of  $9,496.23. 

Under  the  law  the  Commission  would  have  power,  if  a  prop- 
er showing  is  made,  to  authorize  California  Transit  Company 
to  issue  $83,500  of  stock  for  the  purpose  of  securing  funds  to 
pay  the  assumed  indebtedness,  but  California  Transit  Company 
does  not  ask  for  permission  of  that  character.  The  request  to 
issue  the  $83,500  of  stock  will  be  disnaissed  without  prejudice. 

Thomas  Ledwich,  representing  the  plaintiff  in  the  case  of 
Harry  Christensen  against  Western  Motor  Transport  Company, 
now  pending  in  the  superior  court  of  the  state  of  California,  in 
and  for  the  county  of  Alameda,  requests  the  Commission  to  con- 
sider the  possibility  of  a  judgment  being  rendered  against  the 
Western  Motor  Transport  Company.  Thomas  Ledwich  is,  of 
course,  interested  in  the  preservation  of  the  assets  of  the  West- 
ern Motor  Transport  Company,  so  that  any  judgment  his  client 
may  obtain  can  readily  be  recovered.  It  appears  that  if  this  ap- 
plication is  granted,  the  $100,000  of  stock  which  will  be  issued 
by  the  California  Transit  Company  to  the  Western  Motor  Trans- 
port Company  in  part  payment  for  its  properties,  will  be  held 
in  the  treasury  of  that  company  for  the  purpose  of  satisfying 
any  claims  against  the  company  which  have  not  been  assumed 
by  the  California  Transit  Company. 

DeLancey  C.  Smith,  attorney  for  applicants  and  secretary  of 
the  Western  Motor  Transport  Company,  referring  to  the  dis- 
tribution of  the  $100,000  of  California  Transit  Company's  stock, 
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made  the  following  statement  at  the  hearing  on  this  applica- 
tion : 

"I  will  state  that,  in  connection  with  the  cleaning  up  of  the 
affairs  of  the  Western  Motor  Transport  Company,  and  the  con- 
siimination  of  that  transaction,  a  new  board  of  directors  has  been  *    / 

substituted  for  the  former  officers  and  directors,  and  that  I  am 
one  of  the  new  directors,  and  I  am  also  the  secretary  of  the  com- 
pany ;  I  wish  to  further  state  for  the  record  that  I  have  a  power 
of  attorney  and  trusteeship  of  all  of  the  outstanding  shares  of 
the  Western  Motor  Transport  Company,  and  for  the  benefit  par- 
ticularly of  Mr.  Ledwich,  to  state  that  it  is  my  conception  the 
law  would  not  permit  anything  to  be  done  other  than  to  take  the 
proceeds  of  this  sale  and  hold  them  in  the  treasury  of  the  West- 
era  Motor  Transport  Company  until  such  time  as  all  of  its  cor- 
porate obligations  were  paid  off  or  satisfied,  and  that  after  that 
time  has  passed,  why,  then  the  Western  Motor  Transport  Com- 
pany could  be  dissolved,  and  its  corporate  existence  terminated ; 
as  far  as  the  intentions  of  the  company  is  concerned,  that  th&t  is 
the  understanding,  and  that  is  what  will  be  done,  and  in  view 
of  the  fact  that  I  hold  a  trusteeship  of  all  of  the  stock  at  the 
present  time,  why,  I  think  that  of  itself  can  be  constituted  as  a 
binding  stipulation  on  the  part  of  the  company." 

W^estem  Motor  Transport  Company  shows  in  exhibits  filed 
at  the  hearing  that  the  properties  to  be  turned  over  to  the  Cali- 
fornia Transit  Company  in  addition  to  the  operative  rights,  con- 
sisted on  September  30,  1921,  of  36  automobiles  of  an  estimated 
value  of  $183,000,  cash  amounting  to  $2,929.36,  notes  and  ac- 
counts receivable  of  $20,196.18,  materials  and  supplies  of  $2,- 
C08.25,  garage  and  other  equipment  of  $8,872.26  and  deferred 
assets  of  $44,970.49.  Its  liabilities  as  of  the  same  date,  pay- 
ment of- which  will  be  assumed  by  the  California  Transit  Com- 
pany, are  reported  to  aggregate  $102,498.36.  The  record  shows, 
however,  that  certain  other  liabilities  exist  which  do  not  appear 
on  the  company's  balance  sheet.  It  has  been  agreed  between 
Western  Motor  Transport  Company  and  the  California  Transit 
Company  that  the  transfer  of  the  properties,  if  permitted,  will 
take  place  as  of  September  30,  1921,  and  that  all  profits  arising, 
or  losses  sustained,  in  the  operation  of  the  business  of  the  West- 
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em  Motor  Transport  Company  since  September  30,  1921,  will 
accrue  to,  or  be  borne  by,  California  Transit  Company. 

[2]  From  the  testimony  submitted  at  the  hearing  it  would 
appear  that  the  operative  right  granted  applicant  Western  Mo- 
tor Transport  Company  under  Decision  No.  7340,  Rodeo  to 
Livermore  is  not  at  the  present  time  being  operated  over  its  en- 
tire route,  an  official  of  applicant  company  testifying  that  the 
franchise  in  question  was  only  operated  for  a  period  of  two 
months  after  which  service  was  abandoned  between  Danville 
and  Livermore.  No  authorization  was  ever  secured  from  this 
Commission  for  the  abandonment  of  a  portion  of  this  operative 
right  and  due  to  such  arbitrary  discontinuance  of  service,  we 
would  not  be  warranted  at  this  time  in  authorizing  the  transfer 
of  the  operative  rights  originally  granted  under  Decision  No. 
7340. 

It  might  be  well  at  this  time  to  call  the  attention  of  automobile 
transportation  companies  to  the  fact  that  should  a  certificate  be 
granted  upon  a  showing  that  public  necessity  requires  the  opera- 
tion of  a  stage  service  between  two  fixed  termini,  that  such  stage 
service  should  be  operated  in  its  entirety  unless  permission  is 
secured  from  this  Conmiission  for  the  abandonment  of  all  or 
any  portion  of  such  service  and  that  the  abandonment  of  a  por- 
tion thereof  without  authorization  will  be  regarded  as  cause  for 
revocation  of  the  certificate  covering  the  entire  operative  right 
and  not  only  such  portion  as  has  been  abandoned. 

In  authorizing  the  transfer  of  operative  rights  at  the  present 
time  legally  owned  by  the  Western  Motor  Transport  Company 
attention  of  applicants  is  called  to  the  fact  that  under  the  pro- 
visi(ms  of  this  Commission's  Decision  No.  9892  this  transfer 
will  be  authorized  with  the  distinct  understanding  that  this  de- 
cision in  no  way  authorizes  the  establishment  of  a  through  service 
over  any  route  covered  partially  by  a  franchise  owned  by  the 
California  Transit  Company  and  partially  by  a  franchise  here- 
tofore owned  by  the  Western  Motor  Transport  Company,  unless 
such  through  service  is  hereinafter  specifically  authorized  by 
the  Railroad  Commission. 
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[Decision  No.  10115,  Application  No.  7441.] 

Certificates  of  convenience  and  necessity  —  Jurisdiction  of  Comntis* 
sions  —  Route  partly  outside  of  city, 

1.  The  California  Commission  has  jurisdiction  over  the  operation 
of  a  motor  vehicle  transportation  route  having  both  terminal  points 
within  the  corporate  limits  of  a  city  when  part  of  the  route  traverses 
a  short  distance  outside  of  the  city,  notwithstanding  the  fact  that  no 
local  business  is  proposed  in  territory  outside  the  city. 

Monopoly  and  competition  —  Occupied  tet*ritory  —  Auto  truck  service, 

2.  An  automobile  truck  service  should  not  be  authorized  as  a 
link  in  a  steamship  and  motor  truck  line  when  existing  railroad  and 
express  service  is  adequate  and  the  new  carrier  cannot  offer  any  superior 
service  either  as  to  time  or  at  a  materially  lower  cost. 

Certificates  of  convenience  and  necessity  —  Automobiles  —  Desire  to 
enter  Imsiness. 

3.  Desire  on  the  part  of  a  motor  vehicle  transportation  company 
to  enter  business  is  not  justification  for  granting  a  certificate  of  public 
convenience  and  necessity. 


Automobiles  —  Steamship  connections  —  Division  of  rates. 

Discussion  of  the  division  of  rateg  between  a  motor  vehicle  trans- 
portation company  and  a  connecting  steamship  line,  p.  300. 

[February  21,  1922.] 

Application  for  a  certificate  of  convenience  and  necessity 
authorizing  the  operation  of  a  motor  express  service  in  connec- 
tion with  a  steamship  service;  application  denied. 

Appearances :  John  W.  Hart  and  B.  F.  McKibben,  for  appli- 
cant; L.  N.  Bradshaw,  for  Southern  Pacific  Company,  protest- 
ant;  A.  B.  Eoehl  and  Mark  Thompson,  for  American  Railway 
Express  Company,  protestant;  C.  W.  Byer,  for  Los  Angeles  & 
San  Pedro  Transportation  Company,  protestant;  C.  H.  Tibbett, 
for  Thomas  Richards  Motor  Express,  protestant ;  C.  W.  Cornell, 
for  Pacific  Electric  Railway  Company,  protestant. 

By  the  Commission:  The  Pacific  States  Express,  a  corpo- 
ration, has  petitioned  the  Railroad  Commission  for  an  order 
declaring  that  public  convenience  and  necessity  require  the  op- 
eration by  it  of  an  automobile  truck  service  as  a  common  carrier 
of  express  between  the  port  of  Los  Angeles  (Wilmington)  and 
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the  city  of  Los  Angeles,  such  service  being  a  unit  in  a  proposed 
express  service  to  be  established  between  San  Francisco  and  Los 
Angeles  via  the  steamers  operated  by  the  Los  Angeles  Steamship 
Company  between  the  ports  of  San  Francisco  and  Los  Angeles 
(Wilmington). 

Public  hearings  on  the  application  were  conducted  by  exam- 
ined Handford  at  Los  Angeles,  the  matter  was  duly  submitted 
and  is  now  ready  for  decision. 

Applicant  proposes  to  charge  rates  in  accordance  with  a  sched- 
ule marked  Exhibit  "A"  attached  to  the  application  in  this  pro- 
ceeding; to  operate  over  the  highway  between  Wilmington  and 
Los  Angeles  at  necessary  intervals  as  required  to  connect  with  i 

incoming  and  outgoing  steamers  of  the  Los  Angeles  Steamship 
Company,  using  as  equipment  one  1920  model  Kleiber  truck  of  ! 

li-ton  capacity  and  such  other  equipment  as  may  be  necessary 
to  meet  the  demands  of  traffic. 

Applicant  relies  as  justification  for  the  granting  of  the  desired 
certificate  on  the  alleged  facts  that  the  applicant  company  was 
incorporated  for  the  purpose  of  transacting  an  expedited  or  ex-  I 

press  service  under  contract  with  the  Los  Angeles  Steamship 
Company  operating  the  steamers  "Yale''  and  "Harvard"  be- 
tween Los  Angeles  harbor  (Wilmington)  and  San  Francisco; 
that  formerly  the  American  Express  Company  operating  via  i 

said  steamers  and  the  Los  Angeles  and  Salt  Lake  Kailroad  main- 
tained a  through  express  service  between  Los  Angeles  and  San 
Francisco;  that  such  through  express  service  was  discontinued  i 

at  the  time  the  said  steamers  were  withdrawn  from  the  above 
route  and  assigned  to  the  service  of  the  United  States  Government 
during   Ihe   war;    the   American   Express    Company    on    July 
1,  1918,  became  a  part  of  the  American  Railway  Express  Com- 
pany; which  latter  company  now  operates  over  the  aforesaid  | 
Los  Angeles  and  Salt  Lake  Railroad  and  all  other  rail  routes; 
that  with  the  restoration  of  the  steamers  "Yale"  and  "Harvard*' 
to  the  service   between  Los  Angeles    (Wilmington)    and   San 
Francisco  as  operated  by  the  Los  Angeles  Steamship  Company  | 
it  is  the  desire  of  applicant,  operating  under  contract  with  said 
Los  Angeles  Steamship  Company  to  restore  the  through  or  ex-  | 
pedited  express  service  which  was  withdrawn  as  a  result  of  war  I 
conditions,  and  as  the  substitution  of  the  rail  service  between 
Wilmington  and  Los  Angeles  is  not  now  possible  by  reason  of 

P.U.R.1922D. 


1 

I 

*  RE  PACIFIC  STATES  EXPRESS.  293 

contract  existing  between  the  Anierican  Railway  Express  Com- 
pany and  the  Los  Angeles  and  Salt  Lake  Railroad,  the  use  of  a 
motor  service  between  Wilmington  and  Los  Angeles  becomes  nec- 
essary to  provide  the  through  service  herein  contemplated  by 
applicant  No  local  service  is  to  be  undertaken  by  applicant  be- 
tween Wilmington  and  Los  Angeles,  the  business  to  be  con- 
fined to  the  through  carriage  of  shipments  between  Los  Angeles 
and  San  Francisco. 

B.  F.  McKibben,  a  witness  for  applicant,  testified  as  secretary 
and  treasurer  of  the  applicant  corporation  as  to  the  proposed 
service  to  be  established;  that  the  applicant  company  was  duly 
incorporated  in  September,  1921 ;  that  the  proposed  rates  were 
approximately  12J  per  cent  less  than  the  existing  rates  of  the 
American  Railway  Express  Company  which  company  already 
had  made  or  was  contemplating  a  request  for  an  increase  of  its 
rat^s;  that  the  pick-up  and  delivery  service  in  San  Francisco 
was  to  be  cared  for  by  the  facilities  of  the  Worth  Drayage  Com- 
pany and  the  similar  service  in  Los  Angeles  was  to  be  performed 
by  the  facilities  of  Russell  Peck.  The  proportion  of  the  through 
rate  to  accrue  to  the  Los  Angeles  Steamship  Company  for  the 
use  of  its  facilities  was  stated  to  have  been  agreed  upon  as  52J 
per  cent  of  the  through  rate.  The  expense  of  free  pick-up  and 
delivery  in  Los  Angeles  and  San  Francisco  was  to  be  cared  for 
by  a  proportion  of  the  through  rate,  such  proportion  at  both  ter- 
minals to  be  25  per  cent  of  the  amount  remaining  after  the 
deduction  from  the  through  rate  accruing  to  the  Los  Angeles 
Steamship  Company  had  been  paid.  Under  this  method  as  pro- 
posed the  following  would  be  the  division  of  rates  accruing  to 
other  companies  and  the  applicant; 

Per  cent 

Los  Angeles  Steamship  CJompany  62.5 

Worth  Drayage  Company  3 1.875 

RusseU  Peck  Delivery   11.875 

Applicant    23.75 

Total    100.00 

This  witness  estimated  the  gross  revenue  to  be  approximately 
$3,500  per  month,  and  from  the  net  revenue  to  be  received  by 
applicant  there  would  be  required  to  meet  the  expense  of  ad- 
ministration, the  salary  and  expenses  of  a  Los  Angeles  agent, 
the  salaries  of  messengers,  the  expense  of  maintenance  and  op- 
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eration  of  the  truck  line  between  Los  Angeles  and  Los  Angeles 
harbor  (Wilmington),  stationery,  printing  and  the  other  mis- 
cellaneous incidentals  necessary  in  the  conduct  of  the  business. 
It  is  the  intention  of  applicant  to  employ  messengers  who  will 
regularly  accompany  shipments  from  San  Francisco,  will  give 
personal  supervision  to  the  classifying  of  such  shipments  as  to 
delivery  routes  while  in  transit  on  the  steamer,  performing  the 
necessary  waybilling  and  other  clerical  work,  and  on  arrival  at 
Wilmington  such  messengers  will  operate  the  truck  to  the  point 
at  which  interchange  is  made  with  the  Russell  Peck  delivery  in 
Los  Angeles.  The  messengers  will  then  load  up  the  outbound 
shipments  as  received  from  the  Russell  Peck  delivery,  transport 
them  by  truck  to  Wilmington,  attend  to  the  loading  upon  steam- 
er, and  while  the  steamer  is  en  rpute  will  classify,  waybill  and 
in  other  matters  care  for  shipments  to  the  end  that  they  will  be 
assorted  as  to  delivery  routes  when  the  steamer  arrives  at  San 
Francisco  and  the  shipments  are  turned  over  to  the  Worth  Dray- 
age  Company  for  delivery  in  San  Francisco.  The  basic  feature 
of  the  service  offered  by  applicant,  according  to  the  testimony  of 
this  witness,  is  an  expedited  delivery  at  a  lesser  rate  than  is  at 
present  charged  by  the  American  Railway  Express  Company. 

H.  Browning,  a  witness  for  applicant,  testified  that  he  was 
the  traffic  manager  of  the  Broadway  Department  Store  (a  large 
retail  mercantile  establishment  in  Los  Angeles) ;  that  he  also 
represented  an  association  known  as  the  Retail  Dry  Goods  Traffic 
Managers  of  Los  Angeles,  being  chairman  of  the  rate  committee 
of  such  association.  This  witness  expressed  a  dissatisfaction 
with  the  present  facilities,  or  the  manner  in  which  same  were 
used,  of  the  American  Railway  Express  Company.  It  appears 
from  the  testimony  of  this  witness  that  a  considerable  volume  of 
express  matter  moves  between  San  Francisco  and  Los  Angeles, 
the  movement  being  principally  southbound,  and  that  due  to  the 
high  rates  now  in  effect  for  less  than  carload  freight  that  many 
shipments  move  by  express,  particularly  over  long  distances,  that 
formerly  and  noi-mally  would  move  by  freight.  The  testimony 
of  this  witness  tends  to  the  conclusion  that  he  and  the  associa- 
tion which  he  represents  are  in  favor  of  any  additional  sen-ice 
which  will  facilitate  the  receipt  of  their  shipments,  and  it  is 
clear  that  the  offer  of  a  lesser  rate  is  not  a  paramount  factor  as 
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on  rush  shipments  the  rate  appears  to  be  of  little  consequence, 
the  character  of  goods  requiring  express  and  expedited  ship- 
ment evidently  being  of  such  a  nature  as  to  readily  absorb  auy 
slight  excess  transportation  cost. 

Other  evidence  was  received  in  support  of  the  application  as 
to  the  experience  of  the  officials  now  connected  with  the  appli- 
cant company  in  the  express  business;  as  to  the  ability  of  the 
local  drayage  concerns  in  Los  Angeles  and  San  Francisco  to 
satisfactorily  handle  their  portion  of  the  proposed  service,  the 
character  and  quantity  of  their  equipment ;  as  to  the  duties  and 
service  to  be  rendered  by  the  proposed  agent  or  representative 
at  Los  Angeles ;  and  as  to  the  facilities  and  service  to  be  rendered 
by  the  Los  Angeles  Steamship  Company  in  the  way  of  provid- 
ing space  for  the  assorting  of  express  matter  ^on  steamers,  the 
care  of  shipments  of  a  valuable  nature  and  the  meals  and  accom- 
modations to  be  furnished  the  messengers  who  will  be  employed 
by  applicant  and  accompany  shipments  between  Los  Angeles, 
Wilmington  and  San  Francisco. 

The  granting  of  this  application  is  opposed  by  the  American 
EaiWay  Express  Company,  the  Southern  Pacific  Company,  the 
Pacific  Electric  Railway  Company,  the  Los  Angeles  &  San 
Pedro  Transportation  Company  and  Thomas  Richards  Motor 
Express. 

Mark  Thompson,  a  witness  for  protestant,  American  Railway 
Express  Company,  testified  that  he  was  the  superintendent  of 
that  company  in  Los  Angeles  district  and  from  his  long  exper- 
ience in  the  express  business  was  thoroughly  familiar  with  the 
traffic  conditions  and  requirements  of  the  public  using  express 
service  between  Los  Angeles  and  San  Francisco ;  that  five  trains 
each  way  per  day  were  used  by  the  American  Railway  Express 
over  the  line  of  the  Southern  Pacific  Company  and  that  addi- 
tional trains  were  available  over  the  line  of  the  Atchison,  Topeka 
and  Santa  Fe  Railway,  but  that  such  additional  trains  were  in- 
frequently used  as  regards  through  shipments  between  Los  An- 
geles and  San  Francisco;  that  he  was  thoroughly  familiar  with 
the  service  formerly  rendered  between  San  Francisco  and  Los 
Angeles  via  a  combination  of  the  steamers  of  the  Pacific  Navi- 
gation Company  (the  same  steamers  "Yale"  and  "Harvard"  p.s 

now  operated  by  the  Los  Angeles  Steamship  Company  and  pro- 
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posed  to  be  used  by  applicant  herein)  and  the  Pacific  Electric 
Railway  Company  with  wliich  latter  company  Wells  Fargo  & 
Company  (predecessor  of  the  American  Railway  Express  Com- 
pany) had  an  operating  contract  and  agreement;  that  nnder  the 
former  existing  arrangement  the  shipments  moved  as  freight 
betAveen  the  Pacific  Navigation  Company  dock  at  San  Francisco 
to  the  dock  at  East  San  Pedro  (the  former  terminus  of  the  steam- 
ers at  Los  Angeles  harbor)  that  shipments  were  delivered  to  a 
liditer  and  were  'ferried  across  to  San  Pedro  where  they  were 
loaded  into  the  cars  of  the  Pacific  Electric  Railway,  were  re- 
billed  and  handled  aa  express  matter  from  San  Pedro  to  Los 
Angeles  and  to  ultimate  consignees,  being  in  charge  of  messen- 
gers at  all  times  after  leaving  San  Pedro;  that  no  lighterage  is 
now  necessary  for  the  reason  that  the  steamers  now  dock  at 
Wilmington  instead  of  East  San  Pedro;  that  no  service  of  the 
character  above  mentioned  has  been  maintained  by  the  Amer- 
ican Express  Company  since  the  year  1913;  that  the  American 
Railway  Express  Company  now  maintains  service  between  Wil- 
mington and  Los  Angeles,  such  service  being  operative  over  the 
line  of  the  Pacific  Electric  Railway  Company;  that  when  notice 
of  arrival  of  shipments  destined  to  the  care  of  the  American 
Railway  Express  at  Wilmington  is  received  by  his  company  in 
sufiicient  time  on  the  day  of  arrival  of  steamer  at  Wilmington 
(and  it  appears  that  telephone  advice  is  given  to  his  company 
by  the  agent  of  the  Los  Angeles  Steamship  Company)  that  ship- 
ments move  out  of  Wilmington  at  1:30  p.  m.  resulting  in  de»- 
liveries  being  accomplished  in  the  business  district  of  Los  An- 
geles on  the  same  day  that  shipments  arrive  at  Wilmington  and 
as  regards  the  residential  and  outlying  districts  delivery  is  ac- 
complished on  the  first  trip  of  delivery  wagons  on  the  following 
morning;  that  no  complaint  had  been  received  from  shippers 
or  consignees  in  Ix)s  Angeles  as  to  any  difficulty  experienced  in 
delay  to  shipments;  that  tlie  American  Railway  Express  Com- 
pany had  ample  facilities  for  the  pick-up  and  delivery  of  ship- 
ments in  Los  Angeles  and  San  Francisco;  that  the  present  serv- 
ice afforded  by  such  company  was  adequate  and  satisfactory  in 
that  frequent  train  service  was  available  and  on  each  day  of  the 
WTck,  or  if  shipper  or  consignee  preferred  service  of  a  character 
similar  to  that  proposed  by  applicant  that  such  service  could  be 
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rendered  by  the  shipments  moving  as  freight  between  San  Fran- 
cisco and  Los  Angeles,  and  when  south-bound  to  be  consigned 
to  the  care  of  the  American  Railway  Express  at  Wilmington 
and  from  such  point  they  would  be  handled  by  the  protestant 
to  Los  Angeles  and  to  the  ultimate  consignee ;  that  negotiations 
were  at  present  being  conducted  with  the  Southern  Pacific  Com- 
pany for  the  establishment  of  additional  express  service  between 
Los  Angeles  and  San  Francisco  by  using  trains  Nos.  75  and  76 
(commonly  known  as  the  "Lark")  it  being  intended  by  the  use 
of  such  trains,  which  are  the  fastest  scheduled  between  the  above 
terminals,  to  further  expedite  the  through  movement  of  expi^ess 
between  San  Francisco  and  Los  Angeles  on  shipments  requir- 
ing expedited  movement.  This  witness  further  testified  that 
the  bulk  of  the  express  business  handled  between  San  Francisco 
and  Los  Angeles  was  in  the  south-bound  movement,  his  estimate 
that  60  per  cent  so  moved  as  against  40  per  cent  north-bound. 

A  witness  for  the  protestant,  Los  Angeles  &  San  Pedro  Trans- 
portation Company,  testified  that  an  average  of  27^  tons  per 
steamer  was  received  by  his  company  at  Wilmington  for  trans- 
portation to  Los  Angeles;  that  all  classes  of  commodities  were 
handled ;  that  deliveries  were  made  in  Los  Angeles  on  the  after- 
noon of  the  day  that  the  steamer  arrived  at  Wilmington,  and  in 
all  cases  where  perishable  commodities  or  patent  medicines  were 
received,  deliveries  were  made  to  the  door  of  the^  consignee  in 
Los  Angeles.  This  protestant  claims  an  investment  of  $63,452 
in  facilities  for  handling  shipments  between  Los  Angeles  and 
harbor  points;  that  twelve  trucks  and  ten  trailers  constitute  the 
equipment  at  present  owned  by  this  protestant  and  which  is 
available  to  care  for  the  business ;  that  such  amount  of  equipmem 
has  at  all  times  been  more  than  sufficient  to  handle  all  business 
offered  between  Los  Angeles  and  Wilmington ;  and  that  but  few 
complaints  as  to  service  have  been  made,  the  running  time  be- 
tween Wilmington  and  Los  Angeles  being  but  one  hour  forty-five 
minutes  and  goods  being  immediately  passed  to  the  care  of  a 
representative  of  this  protestant  when  unloaded  from  the  steam- 
er to  the  dock. 

Protestant,  Pacific  Electric  Railway  Company,  introduced 
testimony  as  to  service  available  between  Wilmington  and  Los 
Angeles  and  that  through  rates  and  service  existed  between  Los 
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Angeles  and  San  Francisco  by  reason  of  joint  tariff  with  the 
Los  Angeles  Steamship  Company.  This  protestant  claims  to 
have  ample  facilities  for  the  handling  of  any  shipments  which 
may  be  offered  over  the  territory  herein  sought  and  that  any 
shipmehts  arriving  at  Wilmington  at  10  a.  m.  (the  scheduled 
arriving  time  of  the  steamers)  are  in  Los  Angeles  ready  for  de- 
livery as  of  7  A.  M.  the  following  morning. 

Protestant,  Southern  Pacific  Company  and  Thomas  Richards 
Motor  Express,  introduced  no  testimony,  their  protest  being  con- 
fined to  statements  of  counsel  objecting  to  the  granting  of  the 
desired  certificate  on  the  basis  that  facilities  now  available  by 
existing  rail  and  truck  carriers  were  ample  to  satisfactorily 
care  for  the  volume  of  business  offering  or  for  any  increase  in 
such  volume;  that  there  was  no  new  business  which  would  be 
developed  by  the  establishment  of  the  proposed  service  and  that 
the  ability  of  the  existing  carriers  to  satisfactorily  handle  the 
business  now  offering  would  be  weakened  if  competitive  service 
were  to  be  authorized.  Counsel  for  Southern  Pacific  Company 
also  directed  attention  to  the  fact  that  his  company  under  agree- 
ment with  the  American  Railway  Express  Company  participa- 
ted in  the  express  revenue  on  the  basis  of  a  division  of  the  rate 
and  that  any  diversion  of  business  from  the  American  Railway 
Express  Company  would  result  in  a  corresponding  loss  of  reve- 
nue to  the  Southern  Pacific  Company. 

[1]  A  somewhat  unusual  and  unique  situation  is  before  the 
Commission  in  this  matter.  The  provisions  of  chapter  213, 
Statutes  of  1917,  and  its  amendments,  require  a  certificate  of 
public  convenience  and  necessity  to  be  secured  from  the  Rail- 
road Commission  before  the  business  of  transportation  of  per- 
sons or  property  for  compensation,  or  as  a  common  carrier,  shall 
be  commenced,  except  that  such  operation  be  within  the  limits 
of  an  incorporated  municipality  and  with  other  minor  exceptions 
not  applicable  to  the  present  proceeding.  The  terminal  highway 
points  as  covered  by  the  application  herein  are  both  in  the  cor- 
porate limits  of  the  city  of  Los  Angeles,  the  route,  however, 
which  is  proposed  to  be  followed  over  the  highway  between  Wil- 
mington and  Los  Angeles  runs  for  a  small  portion  of  the  distance 
over  territory  not  within  the  jurisdiction  of  the  municipality  of 
Lo6  Angeles  and  applicant,  therefore,  notwithstanding  that  no 
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local  buamess  is  proposed  between  Los  Angeles  and  Wilmington, 
IS  properly  before  the  Eailroad  Commission  for  a  certificate. 
The  fact  that  no  local  business  is  to  be  transported  between  Los 
Angeles  and  Wilmington,  even  though  such  is  but  a  minor  por- 
tion of  the  service  herein  proposed  to  be  undertaken,  requires 
the  justification  by  the  applicant  of  its  contention  that  the  pub- 
lic convenience  and  necessity  requires  the  establishment  of  the 
proposed  route  and  such  justification  therefore  means  that  the 
primary  purpose  for  which  the  truck  line  is  required  as  a  por- 
tion of  the  through  express  business  between  Los  Angeles  and 
San  Francisco  requires  an  affirmative  showing  as  to  its  public 
necessity  if  the  desired  certificate  is  to  be  granted. 

[2]  It  appears  clearly  established  from  the  testimony  in  this 
proceeding  that  no  new  business  will  be  developed  by  the  grant- 
ing of  the  certificate  herein  sought,  that  whatever  business  is 
secured  by  applicant  will  be  diverted  from  existing  carriers, 
either  express  or  freight  The  test,  therefore,  to  be  applied  is 
whether  the  applicant  is  offering  to  the  public  any  superior  serv- 
ice, either  as  to  time  or  at  k  materially  lesser  cost  to  the  shipping 
public;  whether  the  service  of  existing  carriers  is  deficient  as 
to  time  consumed  between  shipper  and  consignee,  or  is  offered 
to  the  public  at  rates  which  are  excessive  or  unreasonable.  The  ' 
following  tabulation  of  comparative  rates  is  of  interest  as  illus- 
trating rates  now  available  for  the  public  by  existing  transpor- 
tation lines  and  those  as  proposed  by  the  applicant: 


Carrier 


Kates  in  cents  per  ewt. 


Class  1 


295 
334 


90^ 


Applicant: 

The  Pacific  States  Express 

American  Railway  Express  Company  . . . 
Combination : 
Pacific    Electric    Railway  .  Company    and 
Los      Angeles      Steamship      Company, 
Southern  Pacific  Company,  Los  Angeles 

&  Salt  Lake  Railroad 

Combination : 
Los    Angeles    Steamship    Company    and 

American  Railway  Express   166 

(First    class    rate    used    for    steamer 
proportion ) 
Add  75  cents  per  cwt.  as  pick-up  or  deliv- 
ery  charge   in   San   Francisco  making 
total  rates   


241 


Class  2 


Class  3  1  Class  4 


225 

251 


72 


144 


219 
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142 


217 
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It  is  apparent  from  the  above  comparison  that  no  substantial 
saving  is  offered  the  public  on  the  matter  of  rates  as  r^ards 
shipments  moving  under  the  first  and  second  class  express  classi- 
fications, although,  a  saving  would  be  made  on  the  so-called  Class 
3  or  commodity  rating.  There  is,  however,  nothing  before  the 
Commission  in  the  record  on  this  proceeding  indicating  that  the 
public  is  dissatisfied  wtih  existing  rates  and  service  on  the  classes 
of  shipments  which  would  be  moved  under  the  Class  3  ratiug 
of  the  American  Railway  Express  Company,  and  the  combina- 
tion through  rate  arrived  at  by  the  use  of  the  facilities  of  the 
Los  Angeles  Steamship  Company  and  the  American  Railway 
Express  Company  affords  a  schedule  of  rates  which  in  general 
is  more  advantageous  to  the  public,  with  the  exception  of  the 
commodity  rate,  in  that  practically  the  same  expedited  service 
is  assured. 

We  will  now  consider  the  financial  status  of  the  proposed 
service  and  the  possibility  of  its  being  successfully  continued, 
should  it  be  authorized.  According  to  the  testimony  of  Mr.  IMc- 
Kibben,  secretary-treasurer  of  applicant  company,  it  is  antici- 
pated that  the  gross  receipts  from  operation  will  approximate 
$3,500  per  month.  The  known  expenses  using  such  estimate  of 
revenue  as  a  basis  are  as  follows : 

Proportion  accruing  to  Los  Angeles  Steamship  Company  on  basis 

of  52.5  per  cent  of- through  rate  $1,837.50 

Proportion  accruing  to  Worth  Drayage  Company  for  pick-up  and 
delivery  of  shipments  at  San  Francisco  on  basis  of  11.875  per 
cent  of  through  rate 415.63 

Proportion  accruing  to  Russell  Peck  for  pick-up  and  delivery  of 
shipments  at  Los  Angeles  on  basis  of  11.875  per  cent  of  through 
rate   415.ri3 

$2,068.76 

Deducting  the  known  expenses  from  the  estimated  monthly 
revenue  of  $3,500  leaves  a  balance  of  $831.24  from  which  ap- 
plicant will  have  to  pay  the  expenses  of  operation  of  a  motor 
truck  between  Los  Angeles  and  Wilmington,  the  expense  of  an 
agent  and  his  office  force  at  Los  Angeles,  the  salaries  of  three 
messengers  at  $75  per  month  each,  the  incidental  items  of  sta- 
tionery and  printing,  advertising  and  insurance.  As  the  ex- 
pense of  the  agent  is  estimated  at  $250  per  month  it  is  but  fair 
to  allow  $100  per  month  for  the  expenses  of  his  office;  and  three 
inessengcrs  at  $75  per  month  each  total  $225  per  month  for  this 
item.     The  expense  of  operating  a  truck  between  Los  Angeles 
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tnd  Wilmington  on  the  basis  of  16  round  trips  (which  is  the  , 
Enniber  of  scheduled  trips  now  being  performed  by  the  steamers 
'Tale"  and  "Harvard")  would  result  in  a  mileage  of  approxi- 
mately 640  which  at  a  rate  of  11  cents  per  mile  would  equal 
$70.40  per  month  for  the  truck  service.  The  expense  of  a  driver 
has  been  eliminated  from  the  above  estimated  rate  per  truck 
mile  as  the  messengers  of  applicant  company  are  to  perform  the 
work  of  driving  the  trucks  between  Los  Angeles  and  Wilming- 
ton. A  normal  expense  for  a  driver  is  estimated  at  $5  per  day 
and  a  driver  would  make  one  round  trip  of  40  miles  as  a  day's 
work.  A  total  of  $645.40  is  made  up  of  the  incidental  items 
referred  to  above,  leaving  an  amount  of  but  $185.84  from  which 
to  meet  expenses  of  the  San  Francisco  office  and  to  provide  for 
the  items  of  stationery,  municipal  license  in  Los  Angeles,  gen- 
eral office  supplies  and  expenses  and  return  a  profit  to  the 
promoters  of  the  enterprise.  We  are  of  the  opinion  that  the  finan- 
cial estimates  are  not  on  a  sound  basis  and  that  the  service  pro- 
posed to  be  rendered  could  not  long  be  continued  unless  appli- 
cant was  granted  an  increase  in  the  rates,  and  as  shown  above^ 
practically  a  similar  service  can  be  secured  by  the  shipping  pub- 
lic, if  they  so  desire,  by  the  use  of  the  already  existing  facilities 
of  the  present  authorized  rail  and  motor  carriers.  The  Los  An- 
geles Steamship  Company  would  be  the  main  beneficiary  under 
the  proposed  arrangement  were  the  desired  certificate  to  be 
granted,  as  the  proportion  of  the  through  rate  accruing  to  that 
company  according  to  the  proposed  rates  of  applicant  would  be 
as  follows  and  as  regards  the  several  classes : 


. 

Class  1 
Cwt. 

Class  2 
Cwt. 

Class  3 
Cwt. 

Applicant's  proposed  rate   

}r^2.95 

$2.25 
1.18 

$1.85 
.97 

Los     Angeles     Steamship     Company's     proportion 
based  on  62.6  per  cent  of  the  through  rate 

1.55 

The  service  rendered  by  the  Los  Angeles  Steamship  Company 
in  connection  with  that  herein  proposed  by  applicant  is  the  same 
as  the  freight  sei-vice,  with  the  exception  that  the  steamship 
company  proposes  to  accord  space  to  the  express  messengers  to 
permit  the  waybilling  and  assorting  of  shipments  according  to 
route  destination,  to  provide  a  secure  place  for  valuable  ship- 
ments and  to  provide  sleeping  accommodations  and  sustenance 
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for  the  messengers  to  be  employed  by  applicant  while  aboard 
the  steamers  and  en  route.  For  these  privileges  the  steamship 
company  would  enjoy  a  premium  of  $0.76  per  cwt  on  the  first 
class;  $0.39  per  cwt.  on  the  second  class;  and  $0.18  per  cwt.  on 
the  third  class  (or  commodity)  rates  of  applicant  over  the  steam- 
ship company's  regular  first  class  rate  of  $0.79  per  cwt.  as  pub- 
lished to  apply  between  San  Francisco  and  Wilmington.  The 
proposed  divisions  of  the  through  rate  to  accrue  to  the  Los  An- 
geles Steamship  Company  are  unwarranted  and  are  not  justified 
by  the  service  the  steamship  company  would  perform  under  the 
proposed  arrangement. 

At  the  present  time,  according  to  the  record  in  this  proceed- 
ing, the  Los  Angeles  Steamship  Company  is  operating  a  service 
of  three  round  trips  per  week  between  San  Francisco  and  Wil- 
mington; later  it  is  proposed  to  increase  this  service  to  four 
round  trips  per  week,  and  in  the  summer  season  to  operate  a 
schedule  of  five  round  trips  per  week.  Against  this  schedule  of 
sailings  the  public  have  the  regular  seven-day  service  of  the 
American  Railway  Express  Company  and  with  a  number  of 
schedules  each  day,  therefore,  the  convenience  of  the  proposed 
service  does  not  seem  apparent,  nor  does  there  seem  any  neces- 
sity for  the  establishment  of  a  service  which  would  apparently 
only  operate  to  the  profit  of  the  Los  Angeles  Steamship  Com- 
pany as  a  participant  in  the  through  rate,  the  applicant  having 
made  no  showing  that  the  business  could  be  conducted  profitably 
with  the  small  margin  over  expenses  as  hereinabove  fully  dis- 
cussed. The  public  can  secure  all  the  advantages  of  the  existing 
service  by  using  the  present  facilities  now  available  and  the 
Commission  is  not  justified  in  authorizing  a  service  which  would 
tend  to  weaken  or  lessen  the  ability  of  existing  carriers  to  prop- 
erly render  service  to  the  public,  and  there  is  no  showing  herein 
that  any  of  the  existing  carriers  have  not  ample  facilities  to  fully 
meet  all  the  demands  of  traffic. 

[3]  In  view  of  the  foregoing,  we  are  of  the  opinion  and  find 
as  a  fact  that  the  application  and  evidence  herein  presents  a  de- 
sire on  the  part  of  the  applicant  to  enter  the  proposed  business 
but  we  further  find  that  such  desire  is  not  a  proper  justification 
for  the  granting  of  a  certificate  of  public  convenience  and  neces- 
sity, and  that  the  application  must,  therefore,  be  denied. 
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NEBRASKA  STATE  RAILWAY  COMMISSION. 

BE  PLATTE  COUNTY  INDEPENDENT  TELEPHONE  COM- 
PANY. 

[Application  No.  4675.] 

Evidence  ^' Depositian '^  Necessity  af  cross-examination. 

1.  Depositions  containing  the  testimony  of  witnesses  who  are  within 
call  should  rot  be  admitted  in  a  valuation  proceeding  when  they 
contain  material  which  requires  cross-examination  to  bring  out  the 
necessary  facts. 

Valuation  —  Property  acquired  for  future  needs  —  Telephones  — 
Mental. 

2.  A  brick  building  and  lot  purchased  by  a  telephone  company 
as  the  future  home  of  its  exchange  equipment  was  included  in  the 
rate  base  so  as  not  to  put  a  penalty  upon  the  business  judgment  of 
the  management  in  looking  ahead  in  its  development  program  and 
making  economical  arrangements;  but  the  rental  of  the  building  was 
figured  in  the  revenues  of  the  company. 

Depreciation  —  Telephone  materials  —  Installation  labor, 

3.  The  cost  of  labor  in  installing  a  unit  of  telephjone  equipment 
should  be  depreciated  at  the  same  rate  that  the  material  itself  is 
depreciated,  since  the  labor  is  wrapped  up  with  the  material  and  when 
the  material  wears  out  the  labor  is  gone. 

Valuation  —  Appraisals  —  Alloivance  for  piecemeal  construction. 

4.  A  difference  in  appraisals  submitted  in  a  valuation  proceeding 
was  divided,  the  company  being  credited  with  half  of  it  and  the 
figures  of  the"  Commission  engineer  being  adjusted  in  an  upward 
direction,  with  the  possibility  of  higher  cost  due  to  piecemeal  con- 
struction. 

Valuation  —  Accrued  depreciation  —  Aerial  cable  and  underground 
conduit, 

5.  Overhead  cable  of  a  telephone  company  should  not  be  listed 
as  in  a  better  condition,  in  determining  accrued  depreciation,  than 
underground  conduit  which  is  almost  indestructible  and  which  for 
the  most  part  has  been  installed  since  the  overhead  cable. 

Valuation  —  Historical  cost  —  Boole  cost. 

6.  The  historical  cost  of  telephone  property  is  preferred  to  book 
cost  gross  or  book  cost  net  as  a  measure  of  value  since  such  book 
costs  do  not  reflect  donations,  unrequited  labor,  good  and  bad  pur- 
chases as  such,  or  the  cost  of  property  paid  for  from  revenues  and  not 
recorded  as  new  construction;  but  this  historical  cost  represents  what 
reasonably  might  be  considered  the  cost  to  reconstruct  the  property 
during  the  years  in  which  it  was  built,  full  consideration  being  given 
to  those  parts  which  could  be  ascertained  definitely  from  the  books 
and  accounts. 
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Valuation  —  Overhead  —  Telephone  property, 

7.  Fifteen  per  cent  of  the  "bare  bones"  value  of  telephone  prop- 
erty was  added  to  cover  overhead  expenses  such  as  organization  ex- 
pense, legal  expense,  engineering  and  superintendence  of  constructioDy 
contingencies,   and  losses,  and   interest  durirfg   construction. 

Valuation  —  Accrued  depreciation  —  Overhead  costs, 

8.  General  expenses  represented  as  overhead  in  a  valuation  are 
subject  to  the  rule  of  depreciation  at  the  same  rate  as  the  property 
depreciates. 

Valuation  —   WorTcing  capital  —  Factors  considered  —   Telephone 
utility, 

9.  The  amount  of  working  capital  to  be  allowed  a  telephone  com- 
pany must  be  arrived  at  with  full  consideration  of  the  fact  that  col- 
lections of  the  company  are,  in  the  main,  made  in  advance  of  service 
rendered  and  that  rural  collections  are  paid  promptly  during  the 
first  month  of  the  quarter  in  which  the  service  is  rendered. 

Valuation  —  Accrued  depreciation  —  Charging  reserve  to  surplus, 

10.  Accrued  depreciation  of  telephone  property  should  not  be  dis- 
regarded, in  arriving  at  book  value,  on  the  ground  that  the  utility 
has  not  been  ordered  to  set  aside  a  depreciation  reserve  in  excess  of 
the  amount  actually  expended  for  maintenance  and  current  expenses, 
where  it  has  earned  and  diarged  to  surplus  an  amount  above  operating 
expenses,  fixed  charges,  and  dividends. 

Valuation  —  Historical  cost  —  Depreciation  —  Present  pHces, 

11.  The  fairest  method  of  ascertaining  the  value  of  public  utility 
property  is  the  investment  cost  without  regard  to  the  source  of  the 
funds,  based  on  historical  cost  new  methods,  less  the  investment  of 
those  reserves  created  from  revenues  for  the  protection  of  property 
already  in  existence  and  invested  by  the  company  in  additions  and 
betterments  in  order  that  the  funds  may  not  be  idle;  but  under  the 
decisions  the  fair  value  arrived  at  must  include  careful  and  proper 
consideration  of  all  relevant  facts  including  existing  price  levels. 

Valualion  —  Going  value  —  Oood  will  —  Development  cost. 

12.  Going  value,  which  should  not  be  confused  with  good  will,  rep- 
resents to  a  certain  extent  the  value  of  property  units  working  together 
in  a  coherent  whole,  functioning  for  the  purposes  for  which  the  prop- 
erty was  constructed;  and  while  consideration  of  early  losses  in  busi- 
ness fails  to  take  into  account  the  fact  that  early  losses  may  be  due 
entirely  to  payment  out  of  current  revenues  of  expenditures  of  con- 
struction, the  cost  of  attaching  business  to  the  property  may  be  con- 
sidered, in  arriving  at  the  rate  base. 

Valuation  —  Capital  invcsttnettt  —  Securities, 

13.  Capital  invested  in  utility  property  must  be  taken  into  con- 
sideration in  arriving  at  a  conclusion  as  to  the  fair  value  although 
it  may  not  be  an  important  element. 

Betum  —  Reasonableness  —  Industrial  depression, 

14.  The  fact  that  prices  are  being  substantially  reduced  and  that 
the  country  is  in  a  period  of  depression  is  no  reason  for  refusing  & 
public  utility  rate  which  will  produce  a  fair  return. 
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Betum  —  Reaaanahleness  —  Recoupment, 

15.  A  telephone  conjpany  was  refused  a  return  aufficient  to  create 
a  depreciation  reserve  to  offset  an  alleged  failure  in  the  past  on  the 
part  of  the  public  to  pay  sufficient  revenues  to  provide  this  fund, 
where  the  company  had  during  the  time  it  failed  to  create  a  sufficient 
depreciation  fund,  earned  a  substantial  surplus. 

Return  —  Reasonableness  —  Attraction  of  capital  —  Local  conditions^ 

16.  The  rate  of  return  which  a  public  utility  is  entitled  to  earn  is 
that  rate  which  will,  with  proper  effort  on  the  part  of  the  utility,  attract 
a  sufficient  number  of  investors  to  furnish  the  additional  capital  neces- 
sary to  meet  obligations  to  the  public  in  the  way  of  additions  and 
betterments,  and  this  rate  of  return  must  take  into  account  local  as 
well  as  general  conditions. 

Betum  —  Reasonableness  —  Amount  —  Telephones. 

17.  A  telephone  utility  was  allowed  an  annual  return  of  7i  per 
cent  on  the  fair  value  of  its  property. 

Return  —  Operating  expenses  —  Maintenance,  replacements,  and  de* 
preciation  —  Telephones. 

18.  A  telephone  company  was  allowed  10  per  cent  of  the  estimated 
original  cost  for  maintenance,  replacements,  and  depreciation  reserve. 

Return  —  Reasonableness  —  Surplus, 

19.  A  public  utility  should  be  allowed  a  return  sufficient  to  create 
a  surplus  each  year  in  order  to  guard  against  unforeseen  expenditures. 

Payment  —  Rendering  of  bills  —  Telephones, 

20.  A  telephone  company  rendering  toll  bills  only  to  a  minor  extent 
was  relieved  from  an  order  requiring  it  to  serve  monthly  bills  to  town 
subscribers  and  quarterly  bills  to  rural  subscribers,  as  a  condition 
of  the  right  to  charge  gross  and  net  rates,  with  the  exception  that 
statements  of  toll  bills  where  necessary  should  be  rendered  and  the 
company  should  hold  itself  out  as  ready  to  furnish  any  specific  state- 
ments of  accounts  due  from  a  si^bscriber  upon  written  request  for 
such  statements. 

Service  —  Extensions  —  Telephones  —  Cost, 

21.  A  telephone  utility  was  authorized  to  impose  a  charge  for  poles 
in  excess  of  two  set  on  private  grounds  in  extending  drops  from  lead 
to  a  subscriber's  residence. 

Payment  —  Discount  —  Discount  for  prompt  payment, 

22.  A  telephone  company  was  authorized  to  collect  gpross  rates  6 
per  cent  higher  than  the  rates  approved,  said  5  per  cent  to  be  dis- 
counted for  prompt  payment. 

(Cook,  Commissioner,  dissents.) 
[April  10,  1922.] 

Application  for  authority  to  increase  rates;  increased  rates 
authorized. 

Browne,  Commissioner:    This  matter,  involving  the  level  of 
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rates  of  applicant  company  and  the  valuation  of  its  property, 
was  presented  de  novo,  although  in  the  icourse  of  the  hearing  it 
was  linked  with  the  evidence  and  findings  in  Application  Jfo. 
2544,  decided  March  8,  1916,  and  Application  No.  4101,  de- 
cided February  26,  1920  (Re  Platte^County  Independent  Teleph. 
Co.  P.TI.R.1916D,  63). 

This  company  was  organized  in  1902,  beginning  business  in 
1903  as  an  independent  telephone  company,  almost  mutual  in 
its  operations.  In  1915  the  company  was  alleged  to  have  1,580 
subscribers.  Its  competitor  in  the  city  of  Columbus  was  the 
Nebraska  Telephone  Company,  with  310  subscribers,  a  large 
number  of  whom  were  duplicates  of  the  subscribers  of  applicant. 
In  the  fall  of  1915  negotiations  were  concluded  for  the  purchase 
by  applicant  of  the  exchange  properties  of  the  Nebraska  Tele- 
phone Company  in  and  near  Columbus  for  the  sum  of  $15,000. 
At  the  end  of  1916  the  company  alleged  itself  to  have  1,774  sub- 
scribers stations.  It  is  not  certain  that  these  figures  are  correct 
for  many  errors  have  been  found  in  the  reports  of  applicant  to 
the  Commission  in  the  years  past,  some  of  which  have  been  re- 
garding the  number  of  subscribers  stations. 

In  the  winter  of  1915-1916  hearing  was  had  by  the  Commis- 
sion on  application  of  this  same  company  for  authority  to  issue 
securities  covering  the  price  agreed  upon  for  the  Nebraska  Tele- 
phone Company's  exchange  properties;  also  to  secure  funds  with 
which  to  complete  the  consolidation  of  the  two  planis  and  to  do 
a  considerable  amount  of  placing  city  main  leads  underground, 
in  accordance  with  an  ordinance  passed  by  the  city  of  Columbus. 
The  Commission's  engineer  checked  the  properties  of  the  Ne- 
braska Telephone  Company  and  reported  verbally  to  the  Com- 
mi^^sion  that  the  price  agreed  upon  was  fair  and  reasonable.  The 
securities  were  authorized  and  the  company  was  permitted  to 
increase  its  rates  for  business  service  from  $2  to  $2.50  and  $3, 
and  to  a  lesser  degi'ce  on  residence  and  farm  service.  Certain 
provisions  in  that  order  will  be  discussed  later. 

In  the  fall  of  1919  application  was  made  for  further  rate  ad- 
vances of  25  cents  per  month  for  each  class  of  service  offered  by 
the  company  and  for  certain  other  relief.  The  matter  was  han- 
dled without  valuation  as  an  emergency  application.     Kate  ad- 
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vances  of  25  cents  per  month  were  granted  on  business  service, 
from  15  to  25  cents  per  month  on  residence  service  and  15  cents 
per  month  on  f aim  line  service.  It  was  provided  that  these  rates 
were  temporary,  to  last  not  exceeding  six  months,  and  that  in 
the  nieantime  an  inventory  and  valuation  would  be  made  of  the 
properties  and  further  order  would  be  entered  in  accordance 
with  the  facts  there  developed.  It  was  agreed  by  applicant  dur- 
ing the  hearing  that  until  the  valuation  was  made  and  permanent 
rates  provided  dividends  should  be  limited  to  8  per  cent  on  out- 
standing securities.  The  order  also  provided  that  the  company 
should  set  aside  $12,500  per  annum,  out  of  which  all  proper 
charges  for  maintenance,  replacements  and  reserve  for  depre- 
ciation should  be  paid.  The  effective  date  of  the  order  was 
Mardi  1,  1920. 

Applicant  was  dissatisfied  with  the  provisions  of  the  order 
and  refused  to  put  the  rates  and  the  other  provisions  into  effect. 
Xo  appeal  was  taken.  In  July  the  Commission  brought  an  ac- 
tion in  the  district  court  of  Platte  county  for  a  writ  of  manda- 
tory injunction  to  compel  compliance  with  the  provisions  of  the 
order.  Preliminary  motions  and  demurrers  filed  by  applicant 
prevented  early  consideration  of  the  court  case.  In  May,  1921, 
this  application  now  und^r  consideration  was  filed.  The  Com- 
mission insisted  that  the  case  in  court,  in  which  jurisdiction 
was  challenged^  be  disposed  of  prior  to  consideration  of  the  ap- 
plication. On  November  22,  1921,  mandatory  injunction  was 
issued  by  the  district  court  by  consent  of  defendant.  It  was  ver- 
bally agreed  between  the  company  and  the  Conamission  that, 
with  the  litigation  disposed  of,  prompt  consideration  would  be 
given  to  the  pending  application  and  that  to  avoid  whatever 
embarrassment  would  exist  in  the  putting  into  effect  of  a  set 
of  rates  temporarily  and  their  re-adjustment  within  a  short 
time  the  Conimission  would,  upon  action  by  the  court  favorable 
to  the  contention  of  the  Commission,  immediately  suspend  the 
provisions  of  the  order  in  Application  No.  4101. 

In  conformity  to  that  understanding  hearing  was  held  at  Col- 
umbus on  December  7-10,  inclusive.  Because  of  discrepancies 
regarding  the  quantities  of  property  inventoried  by  the  com- 
pany's employees  and  oflScers  and  by  the  Commission's  engineer 
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it  was  directed  at  the  close  of  the  hearing  that  a  conference 
would  be  held  between  the  company's  officials,  on  the  one  hand^ 
and  the  Commission's  telephone  engineer  and  telephone  account- 
ant, on  the  other  hand,  for  the  purpose,  if  possible,  of  agreeing 
on  quantities  of  property.  In  part  this  conference  was  success- 
ful and  in  part  no  agreements  were  reached.  Delays  that  are 
regretted  resulted  from  these  intermediate  matters. 

Applicant  presented  an  inventory  of  all  property  and  valua- 
tions representing  its  conclusions  on  three  bases,  viz. :  Original 
cost,  undepreciated,  reproduction  cost  as  of  January  1,  1921, 
and  reproduction  cost  depreciated  in  accordance  '.vith  the  judg- 
ment of  the  appraisers  after  inspection  of  the  property.  It  pre- 
sented also  a  study  of  book  cost  from  1916  to  1920,  inclusive,, 
added  to  a  figure  used  by  the  company  of  original  cost  to  Janu- 
ary 1,  1916.  Certain  accounting  studies  were  made  also  by  the 
company's  representatives,  for  the  most  part  presenting  theoret- 
ical conclusions  resulting  from  the  application  of  certain  hypoth- 
eses running  through  the  tabulations.  It  also  filed  statements 
of  receipts  and  expenditures  for  ten  months  of  1921,  as  kept 
under  the  accounting  system  provided  and  ordered  by  this  Com- 
mission. 

For  its  own  information  and  in  the  interest  of  substantial 
justice  to  both  company  and  public  the  Commission  directed  an 
inventory  of  the  property  to  be  made  by  its  engineers  and  pre- 
sentation of  a  valuation  based  on  actual  and  estimated  cost  of 
construction.  In  reaching  their  conclusions  the  engineers  of 
the  Commission  took  from  invoices  of  the  company  a  large 
amount  of  data  relative  to  experienced  cost  of  materials  and 
where  such  costs  could  not  be  secured  the  unit  cost  of  materials 
were  taken  from  data  in  the  possession  of  the  Commission,  se- 
cured and  compiled  from  a  large  number  of  inventories  hereto- 
fore made.  Labor  units  applied  were,  in  the  absence  of  any 
segregated  data  in  the  possession  of  applicant,  based  upon  esti- 
mates by  the  engineers  of  quantities  and  prices  of  labor  which 
might  reasonably  have  been  experienced.  Both  the  company  and 
the  Commission  gave  careful  consideration  to  the  overhead  ex- 
penses, which  included  organization,  legal  expense  of  organiza- 
tion, superintendence  and  engineering  of  construction,  contin- 

IM  .R.1922D. 


RE  PLATTE  COUNTY  INDEPENDENT  TELEPH.  CO.  301) 

gencies,  omissions,  and  interest  and  taxes  during  the  construction 
period.  In  both  valuations  no  effort  was  made  to  ascertain  the 
actual  experienced  overheads.  The  Conmiission  used  the  results 
arrived  at  by  it  from  various  studies  of  other  normal  companies 
and  the  company  used  the  Commission's  data  but  applied  them 
to  a  different  "bare  bones"  cost  figure. 

The  Commission's  engineers  did  not  attempt  to  present  any 
testimony  relative  to  intangible  values.  The  company  present- 
ed what  testimony  was  put  into  evidence  on  this  subject. 

The  city  of  Columbus,  through  its  attorney,  appeared  as  re- 
spondent, as  did  certain  subscribers.  They  offered  no  testi- 
mony, but  did  carefully  cross-examine  the  witnesses  for  the 
company.  Respondents  offered  in  evidence  the  testimony,,  the 
pleadings  and  the  findings  under  Application  No.  4101,  which 
were  received  and  marked  "Exhibit  3."  Applicant  offered  as 
Exhibits  4  and  5  the  evidence  and  the  findings  on  Application 
No.  2544. 

Excluding  overheads  or  general  expenses  estimated,  the  con- 
clusions presented  as  to  "bare  bones"  figures  of  valuation  may 
be  summarized  as  follows: 

Company's  cost   $135,962 

Commiiiaion's  engineer  cost   105,919 

Company's  depreciated  cost  (not  set  forth  in  figures)    99,548 

Commission's  engineer  depreciated  cost  70,854 

Company's  reproduction  cost  new,  December,  1920 208,740 

Company's  reproduction  cost  depreciated  151,087 

Cost  of  the  Property.  We  will  first  deal  with  the  figures  pre- 
sented relative  to  cost,  or,  possibly,  as  the  matter  was  presented 
by  both  applicant  and  the  Commission,  a  historical  reproduction 
coat.  The  books  of  the  company  had  not  been  kept  in  such  a 
manner  as  to  present  any  conclusive  evidence  as  to  cost.  Tlie 
Commission's  engineer  and  the  company  both,  according  to 
testimony,  used  what  information  could  be  gleaned  from  invoices 
as  guide  marks  and  proceeded  to  place  against  the  inventories 
figures  which,  in  their  judgment,  represented  what  the  company 
might  normally  have  experienced  in  costs  of  construction.  The 
company  presented  no  conclusions  on  depreciation  of  its  so-called 
cost  It  did  depreciate  values  compiled  another  way  by  apply- 
ing the  judgment  arrived  at  by  inspection  as  to  the  deteriora- 
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tion  existing  in  the  property.  For  comparative  purposes  we  are 
using  this  judgment  as  to  condition  of  the  ph^^sical  property  and 
applying  it  on  a  percentage  basis  to  the  so-called  cost  figures,  lii 
the  tabulation  below  this  data  is  set  forth,  rearranged  only  in 
80  far  as  is  required  to  put  the  same  property  under  the  same 
headings  in  both  Conmiission  and  company  valuation,  no  change 
being  made  regarding  cost  units,  quantities  or  condition  per 
cent  as  set  forth  in  these  dociunents.  In  this  finding  we  will^ 
for  convenience,  use  the  expression  "cost"  to  mean  '^historical 
reproduction  cost"  or  "estimated  original  cost,"  whichever  is 
the  more  correct  designation  of  the  method  heretofore  described^ 
rTal?le  omitted.] 

Discussion  of  Figures. 

In  OeneraZ.  With  very  much  the  same  method  being  used  by 
both  company  and  Commission  in  arriving  at  the  above  figures,, 
the  disagreements  have  been  so  wide  as  to  call  for  a  very  burden- 
some analysis  of  the  valuations  in  an  effort  to  ascertain  the 
causes  for  the  disagreements.  The  president  of  applicant  com- 
pany was  the  chief  witness  in  presenting  the  valuation  relied 
upon  by  defendant.  He  was  under  considerable  handicap. 
Much  of  the  work  had  been  done  by  his  wire  chief,  particularly 
in  the  development  of  price  units.  Since  the  making  of  the  in- 
ventory this  man  had  ceased  working  for  the  company  and  for 
reasons  of  its  own  the  company  did  not  desire  to  call  him  as  a 
witness.  Hence,  the  efforts  of  the  president  to  explain  many  of 
the  points  under  dispute  lacked  much  of  being  convincing  or 
satisfying. 

[1]  Several  months  prior  to  the  hearing,  the  company  served 
notice  on  the  Commission  that  it  proposed  to  take  the  deposi- 
tions of  two  of  its  employees  who  had  been  active  in  preparing 
the  inventory  and  valuation  and  who  were  likely  not  to  be  in  its 
employ  when  the  hearing  took  place  The  Conmiission  did  not 
have  a  representative  present  when-  the  depositions  were  taken. 
These  depositions  were  offered  in  evidence  at  the  time  of  the 
hearing  and  were  objected  to  by  respondents  on  the  ground  that 
both  of  the  men  whose  depositions  were  taken  were  within  call, 
the  one  an  employee,  the  other  an  ex-employee.     The  fact  was 
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not  disputed.  Ruling  on  the  objection  was  resented  until  it  could 
be  ascertained  by  examining  the  depositions  whether  there  was 
material  therein  which  required  cross-examination  to  bring  out 
the  necessary  facts.  After  such  examination  the  Commission 
is  compelled  to  sustain  the  objection  and  to  refuse  to  admit  the 
depositions. 

The  company  hired  a  general  manager  and  auditor  subse- 
quent to  the  taking  of  the  inventory.  He  was  presented  as  a 
witness  to  testify  as  an  expert  on  the  reasonablen^s  of  the  unit 
values  used,  with  none  of  which  he  had  had  a  part  in  prepara- 
tion. We  can  give  little  or  no  consideration  to  his  testimony  on 
this  subject  He  allowed  himself  to  make  such  grievous  errors 
in  some  respects  as  to  cast  considerable  cloud  upon  his  judgment 
as  an  expert.  For  example,  in  response  to  questions  of  counsel 
he  testified  that  the  unit  labor  price  for  setting  poles  in  the  city 
of  $5.44  per  pole  on  a  prewar  basis  and  $8.68  per  pole  on  a  1920 
basis  was  reasonable  as  to  the  latter  and  too  low  as  to  the  former. 
As  a  matter  of  fact  the  figures  about  which  he  was  asked  were 
not  the  labor  costs  used  by  the  company  in  setting  poles,  but  the 
unit  labor  cost  of  installing  instruments.  The  company  actually 
used  in  its  cost  column  $2.85  for  labor  of  setting  city  poles  and 
$3.73  as  a  reproduction  cost  in  1920.  Again,  this  witness  tes- 
tified the  reasonable  life  of  a  25-foot  6-inch  pole  at  time  of  first 
setting  was  forty  to  fifty  years  and  on  re-setting  twenty  years. 
This  is  very  much  out  of  line  with  all  engineering  experience  of 
which  we  have  knowledge.  The  witness  testified  also  as  to  the 
cost  of  the  Columbus  switchboard  and  substantiated  the  testi- 
mony of  a  previous  witness.  On  cross-examination  it  developed 
that  he  had  merely  seen  figures  written  down  by  the  witness  who 
had  made  the  investigation  and  there  was  no  independent  judg- 
ment. On  his  testimony  relative  to  the  receipts  and  expenditures 
and  the  company's  present  financial  condition  the  testimony  of 
the  auditor  was  of  real  value. 

[2]  Reai  Estate  and  Buildings.  The  Commission's  engineer 
left  out  of  his  valuation  a  little  old  brick  building  and  lot  pur- 
chased by  the  company  five  years  ago  as  the  future  home  of  its 
exchange  equipment.  The  company  is  now  renting  quarters. 
The  engineer  omitted  the  item  because  not  now  used  and  useful 
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by  the  company.  It  is  being  rented  at  $40  per  month  and  so  far 
as  our  search  goes  of  reports  filed  by  the  company  that  rental 
has  not  been  included  in  the  revenues  of  the  company.  The 
president  of  the  company  testified  (transcript  147)  that  the 
rental  had  been  applied  on  the  purchase  price.  We  think  this 
property  may  properly  be  included.  To  rule  otherwise  is  to 
put  a  penalty  upon  the  business  judgment  of  a  utility  manage- 
ment in  looking  ahead  in  its  development  program  and  making 
economical  arrangements.  The  rental  from  the  building,  how- 
ever, will  be  figured  in  the  revenues  of  the  company  and  here- 
after must  be  included  by  it  as  revenues. 

Switchboards.  In  considering  the  value  of  this  group  of 
property  we  have  transferred  in  the  company's  inventory  the 
wool-ends  from  cable  to  switchboard  for  comparative  purposes. 
We  have  adjusted  the  Commission's  engineer's  figures  by  leav- 
ing out  the  furniture  carried  by  the  company  under  another 
heading.  We  find  the  conclusions  arrived  at  by  the  Commis- 
sion's engineer  as  to  value  of  switchboards  on  the  basis  of  his- 
torical reproduction  cost  considerably  higher  than  that  of  the 
company.  We  are  convinced  from  the  testimony  on  the  subject 
that  the  figures  more  nearly  represent  what  the  company  might 
be  expected  to  have  paid  at  the  time  of  installation  for  this  prop- 
erty and  we  will  use  the  higher  figures. 

Subscribers  Sets.  The  inventory  of  the  company  showed  155 
more  subscribers  sets  in  service  than  was  used  by  the  Commis- 
sion's engineer.  The  engineer  did  not  count  the  instruments  in 
his  appraisal  but  took  the  figure  found  by  the  Commission's 
accountant  by  an  examination  of  the  -books.  The .  testimony- 
showed  no  proper  reason  for  this  discrepancy.  The  company's 
auditor  and  the  Commission's  telephone  accountant  have  since 
chocked  over  the  records  and  are  agreed  and  on  the  strength  of 
that  examination  and  a  signed  statement  by  the  two  accountants 
we  take  from  the  company's  valuation  152  subscribers  sets  at 
the  unit  price  used  by  it  and  add  the  necessary  number  to  the 
Commission's  engineer's  total  at  the  price  unit  used  by  him.  We 
Jiave  removed  booth  telephones  and  put  them  in  under  "booths 
and  fixtures"  heading  to  eliminate  duplication. 

[3]  The  company  has  fallen  here  into  what  appears  to  us  to 
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have  been  a  palpable  error.  By  inspection  it  put  upon  city  in- 
struments a  condition  per  cent  of  57^.  It  has  figured  the  labor 
of  installing  the  instrument  at  80  per  cent  condition.  On  rural 
sets  the  instrument  is  placed  at  67  per  cent  condition  and  the 
labor  in  installing  at  75  per  cent.  The  labor  in  installing  an 
instrument  and  other  material  accompanying  is  wrapped  up 
with  the  material.  It  cannot  be  separated  from  the  material. 
When  the  material  wears  out  the  labor  is  gone.  It  has  always 
been  the  practice  of  the  Commission,  and  of  other  regulating 
bodies  so  far  as  we  know,  to  depreciate  the  labor  of  installing 
a  unit  of  property  at  the  same  rate  that  the  material  itself  is 
depreciated.  In  fact,  the  company  has  used  that  method  in  the 
main  in  its  inventory.  Inasmuch  as  by  inspection  the  company's 
appraiser  saw  the  material  and  passed  judgment  on  it,  we  are 
constrained  to  change  the  depreciation  on  the  labor  to  corre- 
spond to  the  depreciation  on  the  material.  This  requires  a  con- 
siderable reduction  in  present  value  of  labor  in  installing  in- 
struments in  the  city  and  raises  the  present  value  of  the  same 
kind  of  labor  on  rural  subscribers  sets.  This  adjustment  leaves 
the  judgment  of  the  company's  appraisers  and  the  Commission's 
appraiser  on  the  matter  of  condition  of  subscribers  instruments 
approximately  the  same. 

The  readjustments  here  explained  leave  the  cost  depreciated 
as  found  by  the  company  somewhat  lower  than  that  found  by 
the  Commission's  appraiser.  We  take  the  judgment  of  the 
Commission's  engineer  in  this  matter  and  the  higher  figure,  al- 
though we  recognize  that  the  company  erred  in  using  the  same 
cost  for  installing  hotel  phones  that  it  did  for  individual  phones 
inasmuch  as  the  hotels  were  already  wired  by  their  ovTners,  that 
the  labor  cost  figured  by  the  company  as  experienced  is  almost 
50  per  cent  higher  than  was  testified  by  it  as  the  labor  cost  of 
installing  instruments  in  1915.  (Exhibit  4.)  We  do  this  be- 
cause the  1915  judgment  was  considerably  increased  by  the  in- 
stallation made  by  the  company  during  the  war-time  period  and 
included  in  the  historical  cost. 

Ciiy  Pole  Lines.  The  figures  used  by  the  company  here  are 
more  than  twice  as  high  as  those  used  by  the  Commission's  en- 
gineer.   Errors  in  the  inventory  of  the  company  are  responsible. 
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The  company  included  the  labor  cost  of  installing  the  subscrib- 
ers instruments  in  the  cost  of  the  poles,  although  included  in  the 
cost  of  the  instruments  installed,  thereby  duplicating,  the  figure 
of  $7,317,  before  depreciation.  We  remove  the  duplication. 
The  company  has  also  fallen  into  the  same  error  regarding  the 
per  cent  cohdition  of  the  labor  of  setting  poles  as  compared  with 
the  per  cent  condition  of  the  poles  themselves.  On  the  poles  it 
has  used  a  percentage  of  59  and  on  the  labor  of  setting  the  same 
poles  a  condition  per  cent  of  93.  For  the  reasons  heretofore  stat- 
ed we  readjust  the  item  of  depreciated  labor.  The  Commission's 
engineer  found  the  poles  in  65  per  cent  condition.  As  adjusted 
the  company's  per  cent  condition  is  58.  The  net  result  of  the 
adjustments  leaves  the  depreciated  cost  as  found  by  the  company 
$300  lower  than  that  found  by  the  Commission's  engineer.  We 
accept  the  steadier  results  of  the  Commission's  engineer  and  takfi 
the  higher  figure. 

Rural  Poles,  On  this  section  of  property  the  company's  un- 
depreciated figure  is  almost  $9,000  higher  than  that  of  the  Com- 
mission's engineer.  Part  of  this  is  due  to  the  error  of  the  com- 
pany repeated  here  that  was  made  relative  to  city  pole  lines; 
that  is,  it  has  included  the  labor  and  material  cost  of  installing 
rural  phones  with  the  pole  costs  in  the  sum  of  $2,960  and  has 
included  it  also  with  th^  value  of  the  subscribers  stations  in- 
stalled, listed  in  another  part  of  the  inventory.  It  has  also  con- 
sidered the  condition  per  cent  of  labor  of  city  poles  as  77  and 
the  poles  themselves  as  64  per  cent  We  correct  the  errors  as 
heretofore  described  for  similar  errors  on  other  sections. 

[4]  There  is  also  a  discrepancy  between  the  Commission's 
appraiser  and  the  company's  appraisers  on  the  quantity  of  poles, 
the  company  listing  7,670  poles  and  the  Commission's  engineer 
7,315  poles.  Both  testified  to  having  counted  the  poles.  In  tes- 
timony the  company  alleged  that  the  Commission's  engineer 
failed  to  find  rural  lines  near  Creston.  The  engineer  testified 
that  he  had  listed  all  property  shown  to  him  by  the  company  as 
owned  by  it.  At  the  time  of  the  hearing  it  was  directed  that 
an  effort  be  made  to  iron  out  the  discrepancy.  This  was  not 
accomplished.  The  company  did  not  show  the  location  of  any 
lines  not  contained  on  the  Commission's  engineer's  map.     The 

P.U.R.1922D. 


.  KE  PLATTE  COUNTY  INDEPENDENT  TELEPH.  CO.  315 

-engineer  found  some  small  duplications  between  city  pole  lines 
and  country  pole  lines  in  the  company's  inventory.  Analysis 
of  the  conflicting  inventories  has,  on  the  whole,  shown  that  of  the 
Commission's  engineer  to  be  reliable  except  where  we  have  spo- 
<jifically  called  attention  to  doubts.  We  do  not,  however,  desire 
to  eliminate  any  property  to  which  the  company  can  claim  just 
ownership.  We  are  not  sure  from  the  record  that  the  Commis- 
fiion's  engineer  gave  full  consideration  to  the  amount  of  piece- 
meal construction  involved  in  the  development  of  this  plant. 
Without  being  able  to  do  exact  justice  we  consider  it  fair  to 
divide  the  difference  in  dispute  and  credit  the  company  with  the 
half  of  it  and  to  adjust  the  engineer's  figures  in  an  upward  di- 
rection, with  the  possibility  of  higher  cost  due  to  piecemeal  con- 
struction. The  smnmary,  which  will  follow,  will  embody  all 
readjustments  and  the  changes  here  discussed.  The  condition 
per  cent  found  by  the  Commission's  engineer  is  used.  It  varies 
but  little  from  that  of  the  company. 

Ciiy  Aerial  Wirer  On  this  item  the  company's  appraisers 
and  the  Commission's  appraiser  varies  but  little  as  to  cost  new. 
The  Commission's  engineer  finds  the  condition  per  cent  some- 
what lower.  On  this  item  we  accept  the  engineer's  conclusions 
without  change. 

[5]  City  Aerial  Cable  and  Underground  Cable  and  Conduit. 
The  company  places  the  cost  of  this  property  at  $28,626  as  com- 
pared with  the  corresponding  figure  by  the  Commission's  engi- 
neer of  $23,249.  The  company  listed  its  overhead  cable  as  in 
91  per  cent  condition  and  its  underground  cable  and  conduit  as 
in  76  per  cent  condition.  The  underground  conduit  was  all  es- 
tablished in  1916  or  later  and  is  almost  indestructible.  Fully 
half  of  the  cable  in  that  conduit  is  no  older  than  the  conduit. 
On  the  other  hand  the  overhead  cable  will  average  considerably 
older.  Much  of  it  was  in  existence  prior  to  1916.  It  is  more 
susceptible  to  deterioration  because  exposed  to  the  elements.  Wd 
cannot  accept  the  company's  judgment  as  to  condition  per  cent 
for  those  reasons.  On  the  other  hand  the  Commission's  engineer 
found  the  overhead  cable  in  63  condition  and  the  underground 
cable  and  conduit  in  94  condition.  We  accept  the  engineer's 
judgment.    There  is  also  dispute  as  to  the  co^t  and  the  judgment 
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as  to  the  labor  item.  After  removal  of  the  wool-ends,  which  have 
been  included  by  us  under  another  heading,  and  striking  out  (lie 
item  of  ''engineering  and  superintendence,''  wliieh  will  be  treat- 
ed separately,  and  giving  full  consideration  to  the  testimony  on 
the  question  of  unit  prices  of  labor  and  materials,  we  will  use  a 
figure  somewhat  higher  than  that  used  by  the  Commission's  engi- 
neer and  considerably  lower  than  that  used  by  the  company  prior 
to  the  adjustments.  The  figure  found  by  us  as  fair,  based  wholly 
for  the  moment  on  historical  reproduction  cost,  is  $23,900  un- 
depreciated and  $18,571  depreciated  value. 

Booths  and  Fixtures.  The  Commission's  engineer  did  not  in- 
clude these,  having  been  told  they  belonged  to  the  Northwesterm 
Bell  Telephone  Company,  which  owns  long  distance  toll  prop- 
erties entering  the  city.  In  response  to  an  inquiry,  the  North- 
western Bell  Telephone  Company  claims  to  own  most  of  the 
booths  and  instruments.  We  will,  however  give  the  company 
the  benefit  of  the  doubt  since  ownership  has  not  been  established 
and  will  include  this  item  at  the  company's  figures. 

Rural  Wire.  The  appraisers  are  far  apart  on  this  section  of 
property,  both  as  to  quantities  and  as  to  proper  prices  to  use  on 
the  same  basis  of  computation.  The  company  claims  100  miles 
of  wire,  which  the  engineer  did  not  find  on  check.  A  subse- 
quent check  by  the  engineer  of  the  company's  work  sheets  dis- 
closes a  duplication  of  22  miles  of  wire  between  the  city  and  the 
country  plant,  the  city  appraisal  having  been  taken  in  conjunc- 
tion by  the  Commission's  engineer  and  a  company  representa- 
tive. Certain  other  alleged  errors  have  been  checked  by  the  Com- 
mission's engineer,  making  a  total  of  31  miles  against  the  com- 
pany.    The  remaining  70  miles  is  not  accounted  for. 

The  company  used  a  labor  cost  of  installing  wire  of  $6.65  per 
mile.  The  engineer,  following  the  same  general  theory,  used 
a  figure  of  $2.50  per  mile.  In  the  1915  appraisal  presented  by 
the  company  the  labor  cost  of  stringing  rural  wire  was  fully 
30  per  cent  lower  than  that  used  by  it  in  this  inventory.  On  the 
other  hand,  it  is  possible  that  the  Commission's  engineer  did  not 
give  sufficient  consideration  to  the  labor  cost  of  that  part  of  the 
wire  put  in  place  during  thd  high  labor  coet  of  the  war-time 
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period.  Enough  in  doubt  are  we  on  this  that  we  will  make  an 
addition  to  the  Commission  engineer's  figures  on  this  matter. 
The  company  places  the  condition  per  cent  on  rural  wire  at  70 ; 
the  Commission's  engineer  uses  the, figure  60.  We  will  use  65 
per  cent.  On  the  discrepancies  as  to  quantities  we  resolve  the 
doubt  chiefly  in  favor  of  the  Commission's  engineer  inasmuch  as 
the  company  did  not  point  out  errors  in  his  computation  and  his 
field  notes  when  opportunity  was  afforded  to  do  so.  For  rural 
wire,  then,  we  adopt  the  figure  of  historical  reproduction  cost 
undepreciated  $10,500  and  depreciated  $6,825. 

Stores  and  Supplies.  Basing  his  figures  on  estimated  actual 
cost,  the  Commission's  engineer  found  a  present  value  of  $3,798. 
Using  the  cost  of  the  inventory  time  and  depreciating  secondhand 
material  the  company  arrived  at  a  figure  of  $3,300.  Both  of 
these  figures  are  higher  than  the  average  experience  of  the  com- 
pany, as  shown  by  its  reports.  We  adopt  the  figure  of  $3,000 
as  the  value  of  the  stores  and  supplies  on  the  theory  of  historical 
cost. 

Furniture  and  Fixtures.  The  evidence  was  clear  that  the 
Commission's  engineer  missed  some  items  under  this  heading. 
He  took  only  that  shown  him  by  the  company.  We  are  convinced 
that  the  company  owned  the  additional  property  shown  by  it 
and  that  its  inventory  is  substantially  correct.  It  presented, 
however,  only  1920  prices  depreciated  and  did  not  present  any 
estimates  as  to  historical  cost.  Using  ratios  of  cost  and  repro- 
duction cost  from  other  elements  of  this  property  where  they  are 
available  we  arrive  at  a  figure  of  $1,250  undepreciated  and 
$950  depreciated  cost,  the  engineer's  finding  of  depreciated  cost 
being  $632  and  that  of  the  company  $1,138. 

Summary  Engineering  Cost  Study. 

[6]  From  a  very  careful  consideration  of  all  the  evidence,  as 
summarized  in  the  discussion  above,  the  Commission  has  arrived 
at  the  figures  presented  in  the  tabulation  below  as  representing 
fairly  the  "bare-bones"  historical  cost  undepreciated  and  the 
same  data  with  proper  consideration  of  depreciation.  The  sum- 
mary follows: 
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Property, 


Real  estate  and  buildings  

Switchboards 

Subscribers  stations  apparatus  including  wiring. . 

City  poles   

Aerial  city  wire 

Atrial  city  cable   

U.  C.  conduit  and  cable 

Booths  and  fixtures 

Rural  poles  

Rural  wire 

Tools  and  vehicles 

Stores  and  supplies 

Furniture  and  fixtures 


Totals 


Cost 

Cost 

yew. 

depreciated. 

$3,850 

$3,745 

11.384 

7,320 

26,692 

17,874 

6,252 

4,049 

2,450 

1,645 

10,900 

6,867 

13000 

11,704 

364 

255 

24,000 

•      13,680 

10,500 

6,825 

2,000 

1,200 

3,000 

3,0no 

1,250 

950 

$115,632 


$79,114 


This  conclusion  must  not  be  confused  with  book  cost  gross 
and  book  cost  net.  Such  book  costs  do  not  reflect  donations,  un- 
requited labor,  good  and  bad  purchases  as  such,  or  the  cost  of 
property  paid  for  from  telephone  revenues  and  not  recorded  as 
new  construction;  nor  does  it  represent  a  bookkeeper's  record 
of  investment.  Such  figures  it  is  impossible  to  secure  in  the 
case  before  us.  There  are  practically  no  accounts  worthy  of 
the  name  representing  construction  costs  in  the  early  days  of 
this  company  and  the  records  are  not  reliable  concerning  many 
of  the  later  years.  The  figures  set  out  above  are  the  conclusions 
of  the  Commission  from  all  the  evidence  before  it  as  to  what 
reasonably  might  be  considered  the  cost  to  this  company  to  re- 
construct its  property  during  the  years  in  which  it  was  built,  but 
chiefly  after  1912,  if  all  construction  had  been  paid  for  and  if 
proper  records  of  all  costs  had  been  kept.  Full  consideration  is 
given  to  those  costs  which  could  be  ascertained  definitely  from 
the  books  and  accounts,  which,  however,  represent  but  a  minor 
portion  of  the  total  plant. 

[7,  8]  The  figures  above  are  so-called  'T)are-bones"  assumed 
costs  of  this  property.  The  courts  and  regulating  Commissions 
have  unanimously  recognized  that  in  the  construction  of  prop- 
erties are  always  included  other  elements  of  costs  as  tangible  as 
the  prices  of  materials  themselves.  These  include  organization 
expenses,  legal  expenses,  engineering  and  superintendence  of 
construction,  contingencies  and  losses,  and  interest  during  the 
construction  period  before  the  property  begins  to  earn.     The 
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company  first  laid  claim  in  inventory  to  $9,529  under  these  va- 
rious headings.  This  amount  was  increased,  on  advice  of  coun- 
sel, to  $18,377  added  to  the  %are-bones"  cost  figures,  and  to 
$28,994  to  the  reproduction  cost  figures.  The  basis  used  was  15 
per  cent  of  the  'T)are-bones"  figures.  In  testimony  it  was  brought 
out  that  the  president  of  the  company,  who  had  used  the  figure 
of  $9,529,  had  not  included  all  the  general  expenses,  but  had 
considered  part  of  them  in  a  claim  for  unrequited  services.  The 
Commission  has  for  many  years  used  a  figure  of  15  per  cent  add- 
ed to  the  "bare-bones"  assumed  cost.  This  figure  averages  well 
with  the  conclusions  of  regulatory  Commissions  in  many  other 
states  and  has  the  approval  of  the  courts.  No  studies  have  ever 
been  made,  to  our  knowledge,  involving  the  extent  of  general 
expenses  under  the  so-called  reproduction  new  methods  during 
the  period  of  abnormal  high  labor  and  materials  costs.  We 
will  use  the  basis  heretofore  followed  by  the  Commission.  These 
general  expenses  are  as  much  a  part  of  the  cost  of  construction 
as  any  other  expense  and  since  they  constitute  labor  almost  ex- 
clusively they  are  subject  to  the  rule  of  depreciation  at  the  same 
rate  as  the  property  depreciates.  Adding  the  15  per  cent  to  the 
'^bare-bones"  figures  heretofore  arrived  at  we  have  the  follow- 
ing results: 

Cost  new    $132,065 

Cost  depreciated  90,981 

[9]  Working  Capital.  The  company  lays  claim  to  $6,400  for 
materials  and  supplies  and  working  capital.  We  have  included 
material  and  supplies  elsewhere.  The  amount  of  working 
capital  necessarily  must  be  arrived  at  with  full  consideration  of 
the  fact  that  collections  of  this  company  are,  in  the  main,  made 
in  advance  of  service  rendered  and  that  rural  collections  are  made 
if  paid  promptly  during  the  first  month  of  the  quarter  in  which 
the  service  is  rendered.  We  add  $3,000  to  the  materials  and 
supplies  figure,  heretofore  mentioned,  making  $6,000  as  work- 
ing capital. 

Applicant's  Booh  Cost  Study. 

In  it8  Exhibit  No.  10  applicant  took  a  starting  point  as  of 
January  1,  1916,  and  endeavored  to  ascertain  from  the  books 
of  the  company  what  the  total  cost  of  its  property  had  been,  al- 
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lowing  full  accuracy  for  the  starting  figure.  It  found  the  total 
book  cost  to  be  $152,654.  This  figure  \vas  arrived  at  after  hav- 
ing made  a  considerable  number  of  corrections  on  the  distribu- 
tion ledger  of  the  company  by  the  accountant  who  prepared  the 
exhibit.  We  have  studied  this  exhibit  carefully  and  the  testi- 
mony supporting  it.  There  appear  to  be  three  chief  difficulties 
in  approving  the  data  there  presented,  these  being:  (a)  The 
accuracy  of  the  figure  used  as  a  starting  point  as  of  January  1,  ' 
1916.  (b)  Failure  to  make  allowances  for  reserves  for  accrued 
depreciation  invested  in  additions  and  betterments,  (c)  The 
accuracy  of  the  corrections  made  on  the  distribution  ledger  of 
the  company.    We  will  discuss  these  objections  in  detail. 

Property  Cost  of  January  1,  1916.  The  company  has  used 
as  a  starting  figure  $98,577.67  and  has  built  up  a  property  ac- 
count from  that  figure.  The  figure  was  obtained  from  an  inven- 
tory filed  in  1915  with  the  Commission  and  made  a  part  of  this 
record  in  Exhibit  No.  4.  It  was  alleged  in  the  hearing  that  this 
figure  has  sanction  of  the  Commission  and,  therefore,  as  a  basis 
for  beginning  the  study  of  book  values  is  beyond  question. 

Review  of  the  record  in  1915  discloses  that  while  the  inven- 
tory was  filed,  tliere  was  practically  no  testimony  introduced  in 
support  of  it,  nor  was  it  in  any  manner  tested  by  the  Commis- 
sion or  by  such  respondents  as  were  present  at  the  hearing.  The 
Commission  made  no  finding  as  to  value  in  that  case  either  as  to 
reproduction  value  or  reproduction  value  depreciated.  The  or- 
der is  slightly  confusing  in  its  language,  but  we  do  not  think 
this  interpretation  of  it  is  at  all  strained.  What  the  Commis- 
sion said  in  that  order  (P.U.R.1916D,  63)  is  best  illustrated  by 
this  language: 

"Assuming  that  the  estimates  made  of  the  present  value  of 
$75,000  and  the  additional  investment  of  $-31,000  (for  consoli- 
dation and  improvements)  are  correct  and  that  applicant  should 
be  permitted  to  earn  8  per  cent  only  on  its  present  capital  lia- 
bilities, plus  added  investment,  we  have  the  following  results: 

**Ei^ht  per  cent  for  maintenance  and  depreciation  on  $101,000  ....     $8,0S0 
Eight  per  cent  return  on  $76,000  capital  liabiUties 6.080 

Total    $14,160'» 

It  had  for  years  prior  to  1916  been  customary  for  the  Coiu- 
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mission  to  base  the  allowance  for  maintenance  and  depreciation 
on  the  estimated  undepreciated  cost  of  all  the  properties.  If  it 
had  been  the  intention  of  the  Commission  to  have  considered 
$98,000  as  the  gross  cost  base  it  would  have  made  allowance  of 
8  per  cent  on  $98,000  plus  $31,000.     Again,  the  order  recites: 

"Should  the  city  council  of  Columbus,  after  the  completion 
of  the  underground  construction,  consolidation,  and  improve- 
ment of  the  farm  lines,  and  a  twelve  months'  operation  of  the 
consolidated  service,  question  the  reasonableness  of  the  schedule 
herein  approved,  the  Commission  will,  upon  request  of  the  coun- 
cil, make  a  physical  valuation  and  check  of  its  operating  costs, 
etc.,  and  modify  the  schedule  as  the  facts  may  justify." 

[10]  Disregarding  Reserves  for  Accrued  Depreciation.  The 
gross  cost  of  $152,654,  derived  by  the  company  in  its  book  study, 
provides  for  no  depreciation  either  in  the  early  history  of  the 
company  or  in  the  period  subsequent  to  January  1,  1916.  We 
have,  we  think,  disposed  of  the  propriety  of  using  $98,577.67 
as  a  starting  figure  without  challenge.  To  support  its  position 
in  not  depreciating  the  property  in  any  degree  after  January 
1,  1916,  in  arriving  at  book  value,  the  company  alleges  in  brief 
that  the  order  of  1915  did  not  impose  upon  it  any  obligation  to 
set  aside  more  than  $8,080  for  maintenance  and  reserve  for  de- 
preciation, that  it  has  spent  for  maintenance  and  current  re- 
placements that  amount  of  money  since  January  1,  1916,  to 
date,  and  that  since  the  order  was  not  changed  it  was  under  no 
obligation  to  consider  any  of  the  surpluses  earned  over  and  above 
operating  expenses,  fixed  charges  and  dividends  as  belonging  to 
depreciation  reserve.  It  contends  that  because  of  this  fact  what- 
ever it  did  earn  and  pass  to  surplus  was  in  no  sense  depreciation 
reserve.  According  to  Exhibit  10  it  did  earn  $20,724  during 
this  period  and  passed  it  to  surplus,  reinvesting  the  full  amount 
in  the  plant.  It  earned  in  addition  to  that  more  than  $5,000 
outstanding  now  in  bills  receivable  above  this  amount  in  Novem- 
ber, 1915.  The  company  admits  that  depreciation  did  accrue  in 
addition  to  the  maintenance  and  the  current  replacements  and 
lays  claim  (Exhibit  No.  7)  to  $23,379  of  accrued  depreciation 
not  earned,  which,  it  is  alleged,  is  a  present  obligation  which 
the  public  must  meet. 
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The  order,  as  a  result  of  the  1915  hearing,  did  not,  in  fact, 
impose  any  obligation  upon  the  company  relative  to  its  mainte- 
nance and  depreciation  reserves.  Certain  figures  were  set  down 
in  attempting  to  measure  the  reasonableness  of  the  rates,  but  so 
far  as  the  terms  of  the  order  were  concerned  there  was  no  obliga- 
tion to  set  aside  any  particular  sum  for  depreciation  reserve. 
Nor  is  it  correct  for  the  company  to  say  that  the  order  had  never 
been  modified.  As  a  matter  of  fact  it  was  modified  as  of  date 
March  1,  1920,  and  thereafter  the  company  was  required  to  set 
aside  $12,500  for  maintenance,  replacements  and  reserve  for 
accrued  depreciation. 

Aside  from  the  question  of  fact  the  company  takes,  we  think, 
an  untenable  position.  If  it  is  correct  relative  to  these  sur- 
pluses, it  was  within  its  power  to  have  paid  them  out  in  divi- 
dends, or  at  least  so  much  thereof  as  did  not  violate  the  order  on 
Application  No.  2544.  If  at  the  same  time  it  is  correct,  as  al- 
leged, that  depreciation  was  accruing  it  would  amount  to  a 
declaration  of  its  right  to  deplete  its  capital  in  dividend  pay- 
ments and  then  to  demand  reimbursement  of  capital  from  the 
public.  This  is  contrary  to  all  principles  of  regulation  of  which 
we  know.  Those  principles  were  lately  written  into  the  state 
Constitution  of  Nebraska,  Article  10,  §  5.  As  we  understand 
the  position  of  the  company  the  surplus  of  $20,724,  earned  in 
the  five  years,  represented  impaid  dividends,  that  the  stockhold- 
ers had  first  call  on  these  dividends,  and  that  if  the  property  de- 
preciated because  of  rates  being  too  low  the  obligation  rests  up- 
on the  public  to  make  good  the  depreciation  and  imtil  that  is 
done  no  deductions  from  capital  or  fair  value  can  be  made  repre- 
senting accrued  depreciation.  We  consider  for  the  reasons  stat- 
ed above  that  this  position  is  unsound.  It  appears  to  us  to  be 
contrary  to  the  rule  laid  down  in  Knoxville  Water  Co.  v.  Knox- 
ville,  212  U.  S.  1,  29  Sup.  Ct.  Eep.  148,  53  L.  ed.  371,  and  in 
/Railroad  Commission  v.  Cumberland  Teleph.  &  Teleg.  Co.  212 
U.  S.  414,  29  Sup.  Ct.  Rep.  357,  63  L.  ed.  577. 

From  another  point  of  view  the  position  of  the  company  can- 
not be  sustained.  It  alleges  in  Exhibit  No.  10  that  dividends 
unpaid  amount  to  $15,217.     Ignoring  for  the  moment  that  in 

computing  these  unpaid  dividends  the  company  has  used  a  prop- 
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erty  basis  which,  as  pointed  out  above,  has  no  proper  foundation 
in  fact,  the  company  has  failed  to  take  into  account  other  sur- 
pluses actually  earned  and  invested  in  property  without  being 
called  new  construction. 

The  company  has  laid  claim  to  more  than  $20,000  of  over- 
head cost  of  construction.  Such  claim  has  been  allowed  sub- 
stantially. It  could  not  have  been  allowed  if  good  judgment  had 
not  warranted  the  conclusion  that  the  costs  were  actually  in- 
curred, but  in  place  of  being  paid  out  of  capital  funds  were 
paid  out  from  time  to  time  in  operating  expenses.  No  p^oof  was 
tendered  at  all  as  to  the  actual  expenditures  for  overheads.  Such 
proof  was  impossible  to  ascertain  because  never  at  any  time 
separately  recorded.  Had  the  company,  however,  paid  these 
overhead  costs  of  construction  out  of  capital  funds,  from  which 
they  should  properly  have  been  paid,  the  conclusion  cannot  be 
avoided  that  there  would  have  been  $20,000  more  to  have  been 
used  for  dividends  or  other  corporate  purposes. 

Accuracy  of  Corrections  Made.  The  accountant  who  made  up 
the  company's  Exhibit  No.  10  had  imposed  upon  him  what  ap- 
pears to  us  to  have  been  an  impossible  task,  viz.;  of  checking 
over  the  distribution  ledger  of  the  company  and  reassigning 
expenditures.  The  distribution  ledger  is  made  up  of  three 
colunms — "New  Construction,'^  "Maintenance,"  "Operating  Ex- 
penses,'' with  explanatory  catch  line  for  each  item  distributed. 
All  expenditures  during  the  five  years  in  question  were  distrib- 
uted among  these  three  accounts  by  the  bookkeeper.  The  ac- 
countant's task  was  to  rearrange  the  distribution  after  a  lapse 
of  years.  We  do  not  consider  that  this  could  be  more  than 
guess  work. 

What  has  been  said  here  applies  equally  to  the  study  made  by 
the  company,  page  6  of  Exhibit  No.  10,  where  it  has  arrived  at 
a  net  or  depreciated  book  cost  of  construction  in  amount  $130,- 
076.58.  It  has  taken  $76,000  as  a  starting  point  on  the  theory 
that  this  was  approved  by  the  Commission  in  its  order  on  Appli- 
cation No.  2544.  Such  approval  was  not  given.  It  has  failed 
to  depreciate  this  property  after  January  1,  1916;  nor  has  any 
consideration  been  given  to  the  loss  of  property  brought  about 
by  consolidation  in  1916  of  the  Bell  Company  with  applicant, 
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a  loss  which  is  shown  in  the  1916  annual  report  in  that  one  year 
to  have  been  $3,529.56 ;  nor  has  consideration  been  given  to  the 
dismantling  or  sale  of  certain  property.  The  inventory  of  1915 
shows  a  considerable  amount  of  toll  properties  south  of  the 
Platte  river.  The  testimony  in  this  case  is  that  much  of  that 
property  has  been  dismantled  or  sold  and  that  the  remainder 
has  been  converted  into  farm  line  leads.  Not  to  eliminate  this 
removed  property  results  in  duplication. 

We  are,  therefore,  unable  to  give  serious  consideration  to  the 
studies  of  book  costs  in  arriving  at  a  fair  value  of  this  property 
as  against  the  studies  of  the  property  itself. 

Reproduction  Cost, 

Applicant  contends,  in  brief,  that  as  a  matter  of  law  it  is  en- 
titled to  a  return  upon  "the  present  undepreciated  value  of  its 
I)hysical  property,  plus  a  reasonable  allowance  for  going  concern 
and  working  capital,  minus  the  undepreciated  value  of  the  prop- 
erty built  by  use  of  depreciation  reserve  funds  and  not  subse- 
quently capitalized.  Undepreciated  present  values  of  a  public 
service  property  can  only  be  measured  by  separating  the  prop- 
erty into  its  component  parts  in  an  inventory  and  applying  pres- 
ent prices  to  Jfchose  parts."  On  such  a  basis  it  contends  that  the 
reproduction  value  new  of  the  property  is  $237,519,  plus  work- 
ing capital  and  going  value,  and  that  the  depreciated  or  present 
value  is  $174,067,  plus  going  value  and  working  capital.  On 
the  theory  that  such  a  valuation  might  require  rates  beyond  what 
the  traffic  would  bear,  or  the  service  be  worth,  the  company 
agrees  to  accept  a  fair  value  of  $150,000,  without,  however,  waiv- 
ing its  right  to  claim  a  larger  present  value  of  the  property. 
These  figures  of  the  company  are  subject  to  all  the  readjustments 
for  duplications  and  errors  which  have  been  discussed  regarding 
the  historical  cost  analysis.  When  those  readjustments  have 
been  made  and  no  changes  made  regarding  quantities  or  prices 
adopted  by  the  company,  we  find  the  claim  to  be  for  undepreciat- 
ed reproduction  cost  of  $186,264,  plus  overhead  expenditures 
and  intangibles,  and  a  depreciated  reproduction  cost  of  $"125,- 
922,  plus  overheads  and  intangibles. 

Even  if  the  controlling  factor  in  arriving  at  a  fair  value  is 
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the  reproduction  new,  less  depreciation,  at  prices  in  the  fall  of 
1920,  we  would  be  unable  to  accept  these  figures  of  the  company. 
The  testimony  shows  that  in  part  the  company  was  using  its  ex- 
perience, including  prices  of  materials  purchased  in  that  year 
«nnd  labor  costs  of  the  same  time.  Inasmuch  as  many  p^ts  of 
the  property  were  purchased  at  other  times  and  there  was  no 
experience  of  1920,  estimates  on  a  percentage  basis  were  used 
in  increasing  the  actual  or  assumed  cost  to  a  figure  deemed  prop- 
er by  applicant  for  reproduction.  Such  percentage  increases  at 
best  are  loose  estimates.  The  results  are  also  influenced  by  the 
fact  that  the  experience  of  the  company  in  1920  was  practically 
all  in  piecemeal  construction,  involving  higher  cost  of  labor  than 
would  have  been  the  case  had  this  been  an  extensive  construction 
program,  as  is  contemplated  in  the  hypothetical  reproduction  of 
the  system. 

There  are  also  some  obvious  inaccuracies  in  the  computations, 
the  most  glaring  example  of  which  is  in  the  unit  used  for  labor 
and  material  costs  in  1920  of  installing  telephones.  The  com- 
pany had  presented  a  figure  of  $9.65  per  instrument.  (Exhibit 
1,  p.  18.)  The  items  making  up  this  total  did  not  figure  to  that 
total.  Testimony  indicated  that  the  item  of  "K.  K.  wire,  in- 
sulators, knobs  and  screws"  had  been  omitted.  A  witness  of  the 
company  testified  distinctly  that  the  cost  in  1920  would  be  20 
cents  for  each  instrument.  He  included  in  that  figure  labor 
which  is  repeated  as  another  item  in  the  computation,  thereby 
creating  a  duplication.  However,  in  making  its  corrections  the 
company  placed  the  20  cents  in  the  column  of  *'cost"  and  put  a 
figure  of  90  cents  in  the  column  of  "reproduction  cost."  We  can 
see  no  other  reason  for  adopting  the  figure  of  90  cents  than  to 
make  the  items  total  the  presented  figure,  with  no  basis  at  all  in 
fact. 

Testimony  was  also  that  in  the  fall  of  1920  the  company  had 
used  a  common  labor  cost  of  60  cents  per  hour  and  that  at  the 
time  of  the  hearing  it  was  paying  for  this  labor  35  cents  per 
hour.     These  are  merely  illustrative. 

We  do  not,  however,  deem  it  necessary  to  analyze  in  great 
detail  the  company's  reproduction  cost  figures  for  reasons  that 
we  will  now  discuss. 
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Basis  for  Fair  Vaivs. 

[11]  This  Commission  is  fully  persuaded  that  the  fairest 
method  of  ascertaining  the  valuation  of  public  utility  properties 
is  the  investment  cost  without  regard  to  the  source  of  the  funds, 
based  on  historical  cost  new  methods,  less  the  investment  of 
those  reserves  created  from  revenues  for  the  protection  of  prop- 
erty already  in  existence  and  invested  by  the  company  in  addi- 
tions and  betterments  in  order  that  the  funds  may  not  be  idle. 
To  say  otherwise  is,  in  our  opinion,  ultimately  to  the  disadvan- 
tage of  the  utilities  themselves  and  presently  to  the  serious  dis- 
advantage of  the  public.  •  Much  of  the  improvements  made  by 
public  utilities  are  required  by  public  authority.  These  im- 
provements may  be  ordered  in  a  period  of  high  labor  and  mate- 
rials costs,  the  company  having  no  other  option  than  to  make  the 
investment.  If  the  theory  advanced  by  applicant  is  correct, 
then  later  when  prices  drop  substantially  these  investments 
which  have  been  made  on  order  of  the  public  authorities  will 
depreciate. 

However,  it  is  very  apparent  that  these  conclusions  are  not 
borne  out  by  the  weight  of  decisions  of  the  courts  and  that  if 
this  Commission  gives  the  consideration  to  those  decisions  which 
it  is  in  honor  bound  to  give  it  cannot  stop  with  a  conclusion  on 
value  based  upon  investment. 

Telephone  properties  are  permanent  investments.  What  con- 
stitutes a  conclusion  as  to  present  value  of  permanent  invest- 
ments outside  of  public  utility  properties?  This  is  a  period  of 
readjustment  and  rapidly  downward  trending  values.  Stocks 
of  goods,  on  which  the  turnover  is  rapid,  can  readily  be  priced 
at  the  moment,  but  who  is  to  say  what  is  the  present  value  of 
such  permanent  investments  as  real  estate?  Farm  lands  have 
decreased  in  value  very  materially  where  sales  have  been  made. 
The  end  is  apparently  not  yet.  The  prudent  buyer,  faced  with 
the  prospect  of  still  further  shrinkage  in  values,  is  hardly  likely 
to  offer  an  appraised  present  value  for  farm  lands  as  an  invest- 
ment because  he  must  anticipate  his  inability  to  again  realize 
that  price  in  sale. 

The  theory  of  fair  value,  based  on  reproduction  prices  at  the 
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given  moment,,  is  impracticable  because  unstable.  In  the  in- 
stance of  this  company,  prices  were  fixed  on  1920  prices  of  labor 
and  materials  as  experienced  by  the  company  and  estimates 
where  experience  was  not  had.  More  than  a  year  has  elapsed 
since  those  inventories  were  made.  Very  substantial  readjust- 
ments in  prices  in  a  downward  direction  have  taken  place  since 
that  time.  A  finding  now  of  value  based  on  prices  of  1920  would 
be  incorrect  It  would  appear  that  in  order  to  be  fair  to  the 
public  the  inventory  must  be  again  priced  if  reproduction  new  at 
this  time  is  to  be  the  sole  measure  of  the  value  of  the  physical 
units  and  possibly  six  months  from  now  it  would  be  again  an 
unfair  valua  These  are  practical  considerations.  It  is  physi- 
cally impossible  for  the  regulating  body  to  keep  abreast  of  rapid- 
ly fluctuating  prices  of  materials  and  labor  in  arriving  at  a  rate 
base  for  all  the  utilities  which  are  under  the  supervision  of  the 
Nebraska  Commission.  More  stability  in  the  measure  of  value 
must  be  found,  both  in  the  interest  of  the  company  and  of  the 
public 

But  is  applicant  correct  in  its  contention  that  the  weight  of 
authorities  requires  that  reproduction  new  on  the  basis  of  labor 
and  materials  costs  in  any  given  short  period  is  required  by  the 
courts  as  the  controlling  consideration  in  reaching  fair  value  ? 

In  1897  the  supreme  court  of  California  in  San  Diego  Water 
Co.  V.  San  Diego,  118  CaL  556,  50  Pac.  633,  rejected  reproduc- 
tion new  as  too  speculative  a  hypothesis  and  accepted  the  book 
costs  as  the  fair  measure  of  the  property  there  under  consider- 
ation, and  argaed  that  there  was  nothing  in  the  evidence  to  in- 
dicate that  it  did  not  fairly  reflect  the  value  of  the  property. 
The  next  year  the  Supreme  Court  of  the  United  States  in  San 
Di^o  Land  &  Town  Co.  v.  National  City,  174  U.  S.  730,  757, 
19  Sup.  Ct.  Rep.  804,  43  L.  ed.  1154,  rejected  the  company's 
contention  of  investment  cost  where  the  record  showed  a  con- 
siderable dispute  as  to  whether  such  book  records  represented 
prudent  investment.  The  company  contended  that  in  consid- 
ering the  fairness  of  its  rates  a  fair  return  on  the  cost,  the  pro- 
tection of  its  property  by  depreciation  reserve,  interest  on  ob- 
ligations, and  other  fixed  charges  must  be  given  consideration. 
The  court  said: 
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"Undoubtedly,  all  these  matters  ought  to  be  taken  into  con- 
sideration, and  such  weight  be  given  them,  when  rates  are  being 
fixed,  as  under  all  the  circumstances  will  be  just  to  the  com- 
jmny  and  to  the  public.  The  basis  of  calculation  suggested  by 
the  appellant  is,  however,  defective  in  not  requiring  the  real 
value  of  the  property,  and  the  fair  value  in  themselves  of  the 
services  rendered,  to  be  taken  into  consideration.  What  the 
company  is  entitled  to  demand,  in  order  that  it  may  have  just 
compensation,  is  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public." 

This  case  is  frequently  quoted  by  advocates  of  the  "reproduc- 
tion new"  theory.  Usually,  however,  only  the  last  sentence  is 
quoted.  In  Covington  &  Lexington  Tilrnpike  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  17  Sup.  Ct.  Rep.  198,  41  L.  ed.  560,  the 
court  said :  "The  utmost  that  any  corporation,  operating  a  pub- 
lic highway,  can  rightfully  demand  at  the  hands  of  the  legisla- 
ture ...  is  that  it  receive  what,  under  all  the  circumstances, 
is  such  compensation  for  the  use  of  its  property  as  will  be  just 
both  to  it  and  to  the  public." 

In  1906  the  United  States  Supreme  Court  in  Railroad  Com- 
mission V.  Cumberland  Teleph.  &  Tel^.  Co.  (La.)  212  U.  S. 
414,  29  Sup.  Ct.  Rep.  357,  53  L.  ed.  577,  reversed  the  court 
below  in  granting  an  injunction  for  the  reason  that  the  case  had 
been  determined  upon  book  investment  valuation  without  prop- 
er consideration  to  there  being  in  that  investment  the  use  of  de- 
preciation reserve  funds  collected  from  the  public  for  the  pro- 
tection of  property  existing  theretofore.  No  objection  was  made 
by  the  high  court  to  the  investment  basis  of  valuation  except  as 
stated.  In  Knoxville  Water  Co.  v.  Knoxville,  212  U.  S.  1,  29 
Sup.  Ct  Rep.  148,  53  L.  ed.  371,  decided  by  the  Supreme  Court 
in  1908,  the  valuation  was  presented  on  the  reproduction  basis 
and  this  was  held  proper  in  the  court  below.  The  method  was 
not  disturbed  by  the  Supreme  Court,  which  used  this  language: 
"The  cost  of  reproduction  is  one  way  of  ascertaining  the  present 
value  of  a  plant  like  that  of  a  water  company,  but  that  test 
would  lead  to  obviously  incorrect  results  if  the  cost  of  reprodiic- 
tion  is  not  diminished  by  the  depreciation  which  has  come  from 
age  and  use.'' 
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In  the  same  year  the  Supreme  Court  decided  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  52,  53  L.  ed.  382,  48  L.R.A. 
(X.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034.  There 
the  cost  of  reproduction  was  used  by  the  court  below  in  arriving 
at  the  fair  value  and  the  Supreme  Court  said  in  this  connection : 
"And  we  concur  with  the  court  below  in  holding  that  the 
value  of  the  property  is  to  be  determined  as  of  the  time  when 
inquiry  is  made  r^arding  the  rates.  If  the  property,  which  leg- 
ally enters  into  consideration  of  the  question  of  rates,  has  in- 
creased in  value  since  it  was  acquired,  the  company  is  entitled 
to  the  benefit  of  such  increase.  This  is  ai  any  rate  th^  general 
rule.  We  do  not  say  there  may  not  possibly  be  an  exception  to 
it,  where  the  property  may  have  increased  so  enormously  in 
value  as  to  rejider  a  rate  permitting  a  reasonable  return  upon 
such  increased  value  unjust  to  the  public.  How  such  facts  should 
be  treated  is  not  a  question  now  before  us,  as  this  case  does  not 
present  it.  We  refer  to  the  matter  only  for  the  purpose  of  stat- 
ing that  the  decision  herein  does  not  prevent  an  inquiry  into  the 
question  when,  if  ever,  it  should  be  necessarily  presented.'' 
(Italics  are  ours.) 

The  supreme  court  of  West  Virginia,  in  1910,  in  Coal  &  Coke 
R.  Co.  V.  Conley,  67  W.  Va.  129,  67  S.  E.  613,  declared  for 
actual  investment  in  the  particular  case,  but  pointed  out,  how- 
ever, that  the  plant  might  have  been  improvidently  built,  or  un- 
fair contractor's  profits  had  been  secured,  and  said  that  such 
circumstances  would  alter  the  case,  citing  Smyth  v.  Ames,  169 
U.  S.  466,  18  Sup.  Ct.  Rep.  418,  42  L.  ed.  819 ;  Covington  & 
Lexington  Turnpike  R.  Co.  v.  Sandford,  164  U.  S.  57S,  17 
Sup.  Ct.  Rep.  198,  41  L.  ed.  560;  Stanislaus  County  v.  San 
Joaquin  &  Kings  River  Canal  &  Irrigation  Co.  192  U.  S.  201, 
24  Sup.  Ct.  Rep.  241,  48  L.  ed.  406;  Spring  Valley  Water 
Works  V.  Schottler,  110  U.  S.  347,  4  Sup.  Ct.  Rep.  48,  28  L. 
ed.  173.  The  court  reached  the  conclusion  that  "The  result  of 
these  and  other  decisions  is  that  almost  every  case  must  be  dealt 
mth  in  the  light  of  its  own  peculiar  facts  and  circumstances." 
And  this  court  took  investment  as  the  fairest  measure.  One  of 
the  most  famous  of  the  valuation  cases  is  Simpson  v.  Shepard 
(Minnesota  Rate  Cases),  230  U.  S.  352,  33  Sup.  Ct  Rep.  729, 
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57  L.  ed.  1511,  decided  by  the  Supreme  Court  in  OctoI>er,  1912. 
In  that  case  the  valuation  of  the  railroads  was  presented  on  the 
reproduction  new  theory,  which  was  accepted  by  the  master  and 
approved  by  the  Federal  circuit  court.  It  involved  certain  ab- 
normal values  for  lands  as  compared  with  the  investment  in 
lands  or  fair  value  of  adjacent  lands.  There  was  also  involved 
the  rigUt  of  the  company  to  claim  properties  to  which  it  held  title 
but  which  were  donated  by  the  public.  The  court  did  not  dis- 
turb the  reproduction  method  except  where  its  hypothetical  con- 
sideration resulted  in  abnormal  values.  A  comparison  of  the 
findings  of  the  master  with  the  book  investments  of  the  carriers 
indicates  that  the  chief  increases  allowed  by  the  master  were  in 
the  value  of  lands  and  in  the  overheads,  which,  although  pre- 
sumably incurred,  had  been  paid  xin  large  measure  from  oper- 
ating revenues  and  had  not  appeared  in  the  investment  accounts. 
The  court  rejected  reproduction  where  it  resulted  in  the  abnor- 
mal values  but  sustained  the  master  in  giving  to  the  company 
the  property  to  which  it  had  title  but  which  came  from  dona- 
tions from  the  public  and  others. 

It  appears  to  us  significant,  however,  that  after  quoting  from 
San  Diego  Land  &  Town  Co.  v.  Jasper,  18»  U.  S.  439,  77  L.  ed. 
892,  23  Sup.  Ct.  Rep.  671,  and  Willcox  v.  Consolidated  Gas 
Co.  supra,  that  the.  company  was  entitled  to  demand  just  com- 
pensation in  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public,  the  court 
continued:  ,  "The  ascertainment  of  that  value  is  not  con- 
trolled by  artificial  rules.  It  is  not  a  matter  of  formulas, 
but  there  must  be  a  reasonable  judgment,  having  its  basis  in  a 
proper  consideration  of  all  relevant  facts."  And  then  the  court 
quoted  approvingly  from  Smyth  v.  Ames,  169  TJ.  S.  546,  that 
to  ascertain  that  value  a  considerable  number  of  factors  must  be 
considered,  among  them  being  "the  present  as  compared  with  the 
original  cost  of  construction." 

As  to  whether  Justice  Hughes,  in  his  conclusions  in  the  Min- 
nesota Rate  Cases,  meant  to  broadly  approve  reproduction  new 
instead  of  approving  it  in  the  light  of  all  the  circumstances  of 
the  case  before  him,  it  appears  to  us  to  be  proper  to  quote  from 
his  findings  as  referee  in  the  case  of  Brooklyn  Borough  Gas  Co. 
V.  Public  Service  Commission,  17  N.  Y.  Off.  Dept.  R.  81,  in- 
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volving  valuation  and  rates,  wherein  he  said:  "While  it  is  im- 
portant to  consider  the  cost  of  reproduction  in  determining  the 
fair  value  of  a  plant  for  rate-making  purposes,  it  cannot  be  said 
that  there  is  a  constitutional  right  to  have  the  rates  of  a  public 
service  corporation  based  upon  the  estimated  cost  of  the  repro- 
duction of  its  property  at  a  particular  time  regardless  of  circum- 
stances. To  base  rates  upon  a  plant  valuation  simply  represent- 
ing a  hypothetical  cost  of  reproduction  at  a  time  of  abnormally 
high  prices  due  to  exceptional  conditions  would  be  manifestly 
unfair  to  the  public,  and  likewise  to  base  rates  upon  an  estimated 
cost  of  reproduction  far  lower  than  the  actual  bona  fide  and 
prudent  investment  because  of  abnormally  low  prices  would  be 
unfair  to  the  company.  This  question  of  taking  the  hypotheti- 
cal reproduction  cost  under  abnormal  conditions  as  a  rate  base 
should,  of  course,  not  be  confused  with  the  necessity  of  recogniz- 
ing actual  costs  of  operation  even  though  abnormal.  The  pub- 
lic service  corporation  is  entitled  to  be  reasonably  compensated 
for  its  service,  and  the  actual  cost  of  its  operations  must  al- 
ways be  taken  into  consideration  in  determining  whether  or  not 
it  receives  a  fair  compensation  above  that  cost.  But  it  is  a  dif- 
ferent thing,  after  cost  has  been  defrayed  and  the  question  is  as 
to  the  compensation  to  be  allowed  in  excess  of  cost,  to  take  as  the 
basis  for  a  compensatory  return  an  asserted  plant  value,  far 
above  the  actual  investment,  which  is  reached  merely  by  expert 
estimates  of  a  cost  of  reproduction  under  abnormal  conditions. 
This  would  result  in  allowing  a  public  service  corporation  to 
take  advantage  of  a  public  calamity  by  increasing  its  rates  above 
what  would  be  a  liberal  return  not  only  on  actual  investment, 
but  upon  a  normal  reproduction  cost,  in  the  view  that  unless  it 
could  make  an  essentially  exorbitant  demand  upon  the  public 
it  would  be  deprived  of  its  property  without  due  process  of  law. 
The  enforcement  of  the  constitutional  guaranty  does  not  require 
the  application  of  any  artificial  formula.  It  has  constantly  been 
pointed  out  that  the  rate  base  must  bo  what  is  called  ^the  fair 
value  of  the  property,'  and  that  as  to  this  there  must  be  a  rea- 
sonable judgment  based  on  a  proper  consideration  of  all  relevant 
facts  (Smyth  v.  Ames,  169  U.  S.  466,  546,  547,  42  L.  ed.  819, 
849,  18  Sup.  Ot  Eep.  418;  San  Diego  Land  &  Town  Co.  v. 
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National  City,  174  U.  S.  739,  757,  43  L.  ed.  1154,  1161,  19 
Sup.  Ct.  Eep.  804 ;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S.  439,  446,  47  L.  ed.  892,  896,  23  Sup.  Ct.  Kep.  571;  Will- 
cox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  41,  53  L.  ed.  382, 
395,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann. 
Cas.  1034;  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
TT.  S.  352,  434,  57  L.  ed.  1511,  1555,  48  L.R.A.(N.S.)  1151, 
33  Sup.  Ct  Rep.  729,  Ann.  Cas.  1916A,  18;  People  ex  rel. 
Kings  County  Light  Co.  v.  Willcox,  210  N.  Y.  479,  485,  495, 
51  L.R.A.(N.S.)  1,  104  N.  E.  911.  As  was  said  by  the  court  of 
appeals  in  the  case  last  cited:  'The  cost  of  reproduction  less 
accrued  depreciation  rule  seems  to  be  the  one  generally  employed 
in  rate  cases.  But  it  is  merely  a  rule  of  convenience  And  must 
be  applied  with  reason.'  "  His  conclusions  were  accepted  by  the 
New  York  courts  which  later  considered  the  case. 

The  decision  in  1914  in  Des  Moines  Gas  Co.  v.  Des  Moines, 
238  U.  S.  153,  35  Sup.  Ct.  Rep.  811,  P.U.R.1915D,  577,  59 
L.  ed.  1244,  is  frequently  referred  to  as  supporting  the  basis  of 
reproduction  new  as  a  controlling  factor  in  finding  fair  value. 
The  inventory  and  valuation  involved  in  that  case  were  made  in 
1911.  As  the  case  went  to  the  Supreme  Court  it  presented  no 
controversy  relative  to  the  general  principle  of  reproduction  new 
in  arriving  at  the  value  of  physical  properties,  the  controversy 
centering  around  going  value  and  the  reproduction  of  paving 
over  mains  where  the  mains  had  been  laid  prior  to  pavement  by 
the  city  and  where  the  company  did  not  experience  a  paving 
cost.  The  high  court  did  not  discuss  the  reproduction  principle 
except  on  those  points  under  contention.  It  did  not,  however, 
disturb  the  method. 

In  considering  this  case  we  must  bear  in  mind  that  there  was 
no  controversy  as  to  the  method  of  valuation.  The  cost  of  re- 
production did  not  vary  abnormally  from  historical  reproduction 
cost  as  prices  were  fairly  stable.  In  approving  the  master's  re- 
port where  reproduction  new  at  the  time  of  the'  inventory  was 
accepted,  except  as  to  paving,  the  court  below  did  discuss  the  law 
regarding  the  reproduction  new  principle  of  valuation.  He  said : 
"All  concede  that  the  present  value  is  the  basis  on  which  returns 
are  to  be  estimated.    •    .    .    It  is  claimed  the  true  value  of  any 
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building,  structure,  or  plant  is  that  sum  which  it  takes  to  re- 
produce it,  less  the  depreciation  of  the  one  to  be  replaced.  But 
little  assistance  is  obtained  from  the  authorities,  although  it  is 
claimed  the  case  of  Willcox  v.  Consolidated  Gas  Company,  supra, 
is  in  point.  The  opinion  does  not  show  this  to  be  so.  .  .  . 
But  it  is  not  easily  understood  how  the  supreme  court  in  that 
great  case,  so  ably  argued,  with  so  much  involved,  meant  to  be 
80  understood  without  expressly  so  declaring  in  the  opinion.  No 
one  doubts  but  that  the  cost  of  reproduction  may  in  many  cases 
be  considered  and  in  some  cases  is  a  solution  of  the  controversy." 
199  Fed.  207. 

Applicant  cites  Milwaukee  v.  Railroad  Commission,  P.U.R. 
1920B,  976,  in  support  of  its  contention  as  to  the  basis  of  find- 
ing fair  value.  The  Wisconsin  Commission  in  that  cftse  said: 
^*One  of  the  elements  which  has  always  been  given  consideratioa 
is  investment  prudently  made.  This  element  is  unquestionably 
one  of  the  more  important  elements  and  at  a  time  of  very  widely 
fluctuated  unit  costs  and  abnormal  conditions  should  have,  as  we 
have  said  in  various  cases,  a  large  influence  in  determining  the 
final  value." 

The  supreme  court  of  Wisconsin  in  Oshkosh  Waterworks  Co. 
V.  Railroad  Commission,  161  Wis.  122,  P.U.R.1915D,  336,  152 
N.  W.  859,  said:  "The  present  reasonable  value  of  the  utility 
determines  rate  as  well  as  price.  In  both  the  original  invest- 
ment is  a  valuable  aid  in  determining  the  present  value  of  the 
property  but  it  is  not  controlling.  It  is  only  one  of  the  several 
items  to  be  considered  in  arriving  at  present  value  whether  for 
purchase  or  rate-making  purposes."  i 

It  will  be  noted  that  this  court  used  the  expression  "present 
reasonable  value  of  the  utility'^  in  practically  the  same  language 
that  is  used  in  the  cases  by  the  United  States  Supreme  Court 
and  then  it  proceeds  to  analyze  the  expression  and  does  not  do 
so  by  confining  its  attention  to  reproduction  new.  The^ supreme 
court  of  Illinois  in  1915  in  State  Public  Utilities  Commission 
ex  rd.  Springfield  v.  Springfield  Gas  &  E.  Co.  291  111.  209, 
P.U.R.1920C,  640,  125  N.  E.  891  said:  "Appellee  contends 
that  the  only  equitable  basis  for  determining  value  for  rate-mak- 
ing purposes  is  the  cost  of  reproduction  new,  less  depreciation. 
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This  contention  cannot  be  sustained.  The  basis  of  all  calcula- 
tions as  to  the  reasonableness  of  rates  to  be  charged  by  a  corpora- 
tion maintaining  a  public  utility  under  legislative  sanction  must 
be  the  fair  value  of  the  property  being  used  by  it  for  the  con- 
venience of  the.  public,  and  in  order  to  ascertain  that  value  the 
original  cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  present  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  the  particular  rates  pre- 
scribed by  the  statute,  and  the  sum  required  to  meet  operating 
expenses  are  all  matters  for  consideration  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case/' 

In  Detroit  V.  Michigan  Railroad  Commission,  209  Mich.  395, 
177  N.  W.  306,  P.U.R.1920D,  867,  decided  April  10,  1920, 
the  supreme  court  of  Michigan  i^pproved  the  public  utility  Com- 
mission's method  of  finding  fair  value  by  use  of  reproduction 
methods  exclusively.  But  to  ascertain  the  reasons  for  that  find- 
ing we  must  analyze  the  case.  The  Michigan  State  Telephone 
Company  of  Detroit  was  seeking  to  put  into  effect  measured 
service  in  that  city.  The  case  was  contested  and  involved  a  val- 
uation of  the  properties.  This  valuation  was  taken  as  of  De- 
comber,  1915,  prior  to  any  war-time  increase  in  unit  costs.  It 
was  taken  on  the  reproduction  method  and  that  method  was  ap- 
proved by  the  public  utility  Commission.  On  appeal  to  the  cir- 
cuit court  that  particular  portion  of  the  conclusion  of  the  public 
utility  Commission  was  approved,  the  circuit  court  saying: 
"No  matter  how  much  I  am  impressed  with  the  idea  that  fair 
present  value  cannot  be  determined  under  the  reproduction  cost 
new  less  depreciation  method,  without  considering  original  cost 
or  actual  investment,  I  cannot,  in  view  of  the  holding  in  the 
case  of  City  and  County  of  Denver  v.  Denver  Union  Water 
Co.  246  U.  S.  178,  P.U.R1918C,  640,  38  Sup.  Ct.  Rep.  278, 
62  L.  ed.  649,  condemn  that  method  and  set  the  order  of  the 
Commission  aside  for  such  reasons.  .  .  .  Such  approval  there 
of  that  method  bars  disapproval  here,  even  though  were  this  an 
original  matter  before  me  I  would  not  adopt  such  method.  .  •  • 
I  do  not  understand  that  the  Supreme  Court  of  the  United  States 
has  decided  against  other  methods  but  only  that  it  has  approved 
the  reproduction  cost  new  less  depreciation  method  in  the  case 
before  it." 
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The  supreme  court,  reviewing  this  language,  said :  'We  think 
the  case  cited  by  the  learned  judge  was  directly  in  point  and  is 
controlling/' 

It  must  be  remembered  that  this  case  was  on  appeal  and  the 
utility  Commission  would  be  reversed  only  if,  under  the  cir- 
cumstances, the  method  used  were  wrong.  The  citation  in  this 
case  is  to  the  Denver  Water  Works  case.  We  find  the  same  situ- 
ation there.  The  inventory  taken  in  1914  on  a  reproduction 
new  basis,  was  approved  by  the  Master  and  by  the  court  below. 
On  appeal  apparently  the  only  question  involved  regarding  this 
method  was  whether  or  not  the  value  ought  to  be  reduced  for  the 
reason  that  the  franchise  to  occupy  the  streets  had  run  out  and 
that,  therefore,  the  property  was  worth  only  junk  value.  The 
court  discussed  that  question  and  found  that  the  length  of  time 
in  the  future  during  which  the  property  might  be  used  had  noth- 
ing whatever  to  do  with  its  value  at  the  time  of  consideration. 
It  refused  to  overrule  the  court  below  on  this  point,  saying: 
**What  we  have  said  establishes  the  propriety  of  estimating  com- 
plainant's property  on  the  basis  of  present  market  values  as  to 
land  and  reproduction  cost  less  depreciation  as  to  structures." 

The  case  appears  to  have  been  decided  with  full  consideration 
of  all  the  circumstances  surrounding  it,  including  tlie  fact  that 
the  inventory  was  taken  at  a  time  when  abnormal  conditions  did 
not  exist  and  the  court  found  no  reason  for  overturning  the  con- 
clusions of  the  Master  as  to  fair  value  arrived  at  in  that  manner. 

Likewise  the  Supreme  Court  in  Lincoln  Gas  &  Electric  Co. 
v.  Lincoln,  250  U.  S.  256,  39  Sup.  Ct.  Rep.  454,  upheld  the 
ordinance  during  a  period  when  unit  prices  were  abnormal  and 
were  known  to  the  court  to  be  abnormal,  although  the  inventory 
and  valuation  presented  to  it  through  findings  by  the  Master  in- 
volved only  prices  at  the  time  the  inventory  was  taken  in  1911. 

There  are  two  or  three  cases  where  this  line  of  reasoning  ap- 
parently will  not  apply.  In  Consolidated  Gas  Co.  v.  I^ewton, 
267  Fed.  231,  P.U.R.1920F,  483,  the  court  found  flatly  that 
present  day  prices  in  a  reproduction  of  the  property  at  the  time 
of  the  inquiry  was  practically  the  sole  measure.  The  Master 
who  had  heard  the  case  had  repudiated  this  principle  and  had 
based  the  valuation  on  the  investment  prudently  made.  Both 
found  the  existing  rates  confiscatory  and  that  they  should  be 
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enjoined.  Appeal  was  taken  to  the  United  States  Supreme 
Court,  which  court,  on  March  6,  1922,  handed  down  a  decision. 
Justice  McReynolds  quoted  from  the  opinion  of  the  Master  to  the 
effect  that  reasonable  investment  should  be  the  basis  for  valuing 
the  property  and  mentioned  the  disagreement  of  the  court  below 
with  the  master  but  did  not  pass  on  the  question.  It  was  not 
necessary  inasmuch  as  in  either  instance  the  rate  was  found  to 
be  confiscatory. 

In  Joplin  &  P.  R.  Co.  v.  Public  Service  Commission  of  Mis- 
souri, 267  Fed.  584,  587,  the  Federal  district  court  for  Missouri 
found  against  the  Missouri  Commissioii  as  to  its  method  in  ar- 
riving at  a  fair  value  of  the  street  railway  properties  in  Joplin. 
This  decision  and  the  subsequent  one  in  St.  Joseph  Railway  & 
Light  Co.  V.  Public  Service  Commission  of  Missouri,  268  Fed. 
267,  P.U.I1.1921A,  540,  are  cited  by  applicant  in  supporting 
its  position.  It  will  be  noted,  however,  that  the  Public  Service 
Commission  of  Missouri  took  original  cost  and  in  many  instances 
a  five-year  prewar  average  in  arriving  at  fair  value,  with  no 
consideration  of  "going  value."  The  court  said:  "it  appears 
upon  the  face  of  the  report  (of  the  Commission)  that  gi-eat,  if 
not  undue,  emphasis  was  laid  upon  the  original  cost  of  the  prop- 
erty ...  at  a  period  greatly  antedating  that  with  whidi  this 
investigation  must  deal ;  nor  can  we  say  that  the  present  period 
of  high  prices  is  so  temporary  or  abnormal  that  it  may  practical- 
ly be  disregarded  in  arriving  at  the  value  of  the  complainant's 
properties."     (Italics  are  ours.) 

The  court  did  not  say  that  the  sole  measure  or  controlling 
measure  should  be  reproduction  new  at  the  time,  although  the 
decision  was  rendered  at  a  time  when  there  was  no  indication 
of  the  reduction  in  general  price  levels  that  has  since  taken  place. 

In  Houston  Electric  Co.  v.  Houston,  265  Fed.  360,  P.U.R. 
1920F,  328,  decided  March  13,  1920,  there  had  been  presented 
historical  cost,  trend  prices  and  reproduction  new  value  of  the 
utilities  properties.  The  court  used  all  three  in  reaching  his 
determination.  Although  there  had  yet  been  no  sign  of  dimin- 
ishing prices,  the  upward  trend  being  still  sharp,  the  conclu- 
sions gave  greater  weight  to  historical  cost  than  to  reproduction 
cost,  and  perhaps  greatest  weight  to  trend  prices. 
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In  Georgia  Railway  &  Power  Ca  v.  Railroad  Commission  of 
Georgia  (January  27,  1922,  and  as  yet  nnreported),  decided 
by  three  Federal  judges  in  injunction  proceedings,  the  court 
denied  the  injunction  and  declared  the  Railroad  Commission 
had  not  taken  such  a  view  of  fair  value  as  to  be  violative  of  the 
Fourteenth  Amendment  where  it  had  taken  into  consideration 
various  elements,  including  original  cost  and  reproduction  new 
cost.  The  conclusion  of  the  Georgia  Commission  gave  greater 
weight  to  the  so-called  split  inventory;  or  in  other  words,  the 
actual  experience  more  properly  described  as  historical  repro- 
duction cost. 

In  the  light  of  these  decisions  it  seems  perfectly  plain  that  the 
fair  value  arrived  at  in  rate  cases  of  public  utilities  at  this  time 
must  include  careful  and  proper  consideration  of  price  levels 
now  existing.  These  levels  constitute  an  important  element.  In 
their  consideration  we  must  bear  in  mind  the  trend  of  prices 
in  the  past  eighteen  months.  Such  consideration  can  lead  to  no 
other  conclusion  than  that  normal  prices,  using  the  word  "nor- 
mal^'  as  prewar  level,  will  not  again  be  fully  reached  for  a  con- 
siderable period,  if  ever.  There  is  enough  stability  to  the  fact 
that  prices  are  not  normal  to  warrant  the  fixing  of  fair  value 
with  ample  consideration  of  present  levels. 

In  dealing  with  this  perplexing  problem  we  cannot  overlook 
the  question  of  amount  of  property  now  existing  in  this  case 
which  was  built  under  war-time  price  conditions  and  which  was 
given  full  consideration  in  the  figures  heretofore  arrived  at  by 
ns  in  **cost  new''  and  "cost  depreciated."     The  company's  ex- 
hibits show  that  during  the  years  1917  to  June  30,  1921,  the 
company  spent  for  additions  and  betterments  $28,389  that  has 
already  been  taken  into  the  inventory  at  figures  approximating 
the  experienced  cost.    During  the  same  time  the  company  spent 
$40,437  for  maintenance  and  current  replacements.     These  cur- 
rent replacements  were  made  in  costs  of  the  moment,  have  been 
recognized  as  almost  new  property  by  the  appraiser,  and  are  in- 
cluded at  the  approximate  cost  figures  at  which  they  were  made. 
Our   estimate,  based  on  our  own  experience  with  many  com- 
panies, is  that  35  per  cent  of  the  total  cost  of  maintenance  and 
euirent   replacements  represents  replacements  and  that  during 
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the  period  under  consideration  $14,000  was  spent  in  replacing 
units  of  property.  Therefore,  the  amount  of  property  now  in  the 
inventory,  which  was  put  there  at  war-time  prices,  approximates 
$42,000.  These  figures  do  not  include  general  or  overhead  ex- 
penses, which,  to  date,  have  been  met  by  this  company  as  ordi- 
nary operating  expenses.  We  conclude,  therefore,  that  $73,200 
of  the  property  was  constructed  at  prices  experienced  in  periods 
preceding  1917. 

Under  the  rule  of  considering  all  relevant  facts  in  arriving  at 
fair  value,  the  property  constructed  during  the  war-time  period 
will,  at  some  future  time,  when  prices  have  again  approached 
normal,  or  prewar,  be  found  to  be  worth  less  than  it  is  included 
in  this  inventory.  It  is  also  true  that  for  years  the  major  por- 
tion of  the  property  will  fairly  represent  values  considerably  in 
excess  of  cost.  We  take  these  facts  into  consideration  in  the 
final  figure  to  be  arrived  at. 

Cost  of  Financing. 

Some  testimony  was  introduced  as  to  the  expense  and  time 
incurred  in  financing  this  company,  although  no  specific  figure 
of  cost  was  named.  It  was  included  by  the  president,  Mr.  Gar- 
low,  in  his  claim  for  unrequited  services,  totaling  $19,400.  The 
cost  of  financing  cannot  be  hypothetical  but  must  be  considered 
with  full  weight  to  the  experience  of  the  particular  company. 
This  company  has  borrowed  its  money  on  notes  from  local  banks, 
involving  no  paiticular  cost  of  financing.  It  has,  however,  been 
at  a  definite  expense  in  selling  stock.  The  stock  outstanding 
amounts  to  $55,000.  The  cost  of  financing  was  paid  in  oper- 
ating expenses,  so  far  as  paid  at  all.  We  will  include  cost  of 
financing,  but  will  confine  it  to  the  par  value  of  the  stock. 

Going  Value. 

[12]  Applicant  says  the  fair  figure  represei;iting  its  going 
value  is  from  10  to  20  per  cent  of  the  value  of  the  physical  prop- 
erties. It  is  now  settled  law  that  the  element  of  going  value 
must  be  considered  and  given  proper  weight  Definitions  of 
what  constitutes  going  value  vary.  Applicant  has  fallen  into 
the  error  of  confusing  it  with  good  will,  inasmuch  as  the  eom- 
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pany  president  testified  that  the  amount  of  going  value  would 
increase  with  the  net  earnings.  Since  going  value  is  an  element 
in  arriving  at  a  rate  which  will  provide  a  fair  return  it  cannot 
be  dependent  upon  that  fair  return. 

One  element  of  going  value  is  that  the  plant  is  completed, 
its  units  working  tc^ether  in  a  coherent  whole,  functioning  for 
the  purposes  for  which  the  property  was  constructed.  The  value 
of  the  property  as  thus  co-ordinated  is  greater  than  the  value 
where  each  of  the  parts  is  considered,  in  a  sense,  unrelated  to 
any  other  part,  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  P.U.E.1915D,  577,  35  Sup.  Ct.  Kep.  811,  59  L.  ed.  1244; 
Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Comrs.  84 
'N.  J.  Law  463,  87  Atl.  651.  The  appraisers  for  both  the  com- 
pany and  the  Commission  recognized  a  minimum  value  for  each 
unit  in  making  up  the  inventory  and  appraisal,  which  minimum 
was  higher  than  the  value  of.  the  unit  removed  from  the  plant 
and  sold  as  salvage.  For  example,  no  pole  has  been  listed  at 
less  than  30  per  cent  condition  by  the  Commission's  engineer 
and'  approximately  the  same  by  the  company,  although  many  of 
the  -poles  were  recognized  as  being  just  ready  to  replace.  Even 
assuming  that  in  an  emergency  a  year  or  two  of  use  can  be  se- 
cured from  such  poles  the  30  per  cent  value  placed  upon  them 
is  considerably  in  excess  of  the  remaining  emergency  use  and 
the  salvage  value  when  removed.  This  extra  value,  recognized 
by  the  engineers,  can  be  nothing  else  than  a  recognition  of  this 
one  element  of  going  value.  In  this  property  it  amounts  to 
thousands  of  dollars. 

Some  courts  and  Commissions  have  given  great  importance 
to  early  losses  of  the  business  in  arriving  at  the  figure  of  going 
value.  Such  consideration  fails  to  take  into  account  what  we 
have  already  pointed  out  that  early  losses  may  be  due  entirely 
to  the  payment  out  of  current  revenues  of  such  large  construc- 
tion costs  as  go  to  make  up  the  general  expenditures  of  construc- 
tion,   amounting  in  this  case  to  approximately  $18,000. 

There  is,  however,  in  the  experience  of  each  company  a  defi- 
nite cost  of  attaching  the  business  to  the  property.  There  is 
testimony  to  this  effect  in  this  case,  although  the  testimony  was 
given  in  support  of  the  claim  of  the  president  for  unrequited 
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services.  In  considering  the  extent  of  the  cost  of  attaching  the 
business  we  must  give  attention  to  the  actual  experience  of  the 
company,  which  includes  the  rule  in  the  early  days  of  the  com- 
pany that  rural  subscribers  had  to  be  stockholders  and  that  to 
secure  service  they  must  buy  stock.  This  rule  acted  as  a  sales 
agency  in  an  inexpensive  manner. 

With  full  and,  we  believe,  proper  consideration  of  all  the  ele- 
ments which  have  been  discussed  in  this  opinion,  we  arrive  at  a 
fair  value  of  applicant's  property  as  of  date  June  30,  1921, 
of  $117,000.  The  property  for  the  last  half  of  1921  is  not  in- 
cluded because  the  company  has  not  yet  reported  the  additions 
and  betterments  made  durilng  that  period. 

[13]  Under  the  rule  laid  down  in  Smyth  v.  Ames,  supra,  and 
repeatedly  approved  by  the  court  in  subsequent  decisions,  we 
have  had  to  take  into  account,  in  arriving  at  this  conclusion,  the 
capital  invested.  In  more  recent  decisions  this  factor  plays  a 
very  minor  part.  At  the  time  of  the  taking  of  this  inventory 
the  stock  outstanding  amounted  to  $54,875  and  the  notes  payable 
to  $24,942.  These  are  interest-bearing  or  dividend-bearing  ob- 
ligations. We  thus  find  the  total  amount  of  securities  in  capital 
outstanding,  as  of  date  of  the  inventory,  $79,817.  This  repre- 
sents the  cash  investments  in  this  company,  but  in  view  of  all 
the  circumstances  surrounding  the  construction  of  the  property 
it  does  not  bulk  large  in  importance  in  arriving  at  the  fair  value. 

The  respondents  urged  that  there  should  be  subtracted  from 
fair  value  the  discoimt  at  which  certain  stock  was  sold  in  the 
organization  period  of  the  company  at  a  50  per  cent  discount* 
Our  conclusion  in  the  paragraph  above  answers  this  contention. 

Applicant  has  urged  the  consideration  of  allowance  for  cer- 
tain unrequited  services,  performed  by  the  president  and  others, 
in  amount  $19,400.  We  do  not  see  how  in  law  such  obligation 
against  the  company  exists.  We  have  further  pointed  out  that 
practically  all  the  so-called  unrequited  services  fall  within  the 
limits  of  the  valuation  and  have  been  given  full  consideration. 

Revenues. 

[14]  In  its  initial  petition  applicant  urged  the  necessity  of 
annual  revenues  of  $55,566  as  against  $37,190,  now  a  maximum 
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possibility.  In  its  amended  application  the  necessities  were  re- 
duced to  $53,105.  Hespondents  urged  that  no  consideration 
should  be  given  to  increases  until  the  service  is  in  proper  state 
of  efficiency.  The  evidence  in  this  case  and  the  preceding  one 
does  not  indicate  unusually  low  state  of  service,  nor Unusual  dis- 
satisfaction on  the  part  of  patrons  except  as  to  the  application 
of  certain  rules,  which  were  corrected  in  a  preceding  order.  Re- 
spondents also  urged  that  this  is  not  the  proper  time  for  rate  in- 
creases when  prices  are  being  substantially  reduced  and  the 
country  is  in  a  period  of  depression.  This  argument  has  been 
rejected  by  every  court  within  our  knowledge  to  which  it  has 
been  presented  the  last  year.  It  must  also  be  borne  in  mind  that 
applicant  is  now  furnishing  servicer  on  the  rates  made  effective 
March  1,  1916,  before  increased  costs  of  operation  had  been  en- 
countered. 

It  is  true  that  on  March  1,  1920,  higher  rates  for  this  appU- 
cant  were  made  effective  by  the  Commission,  which  would  have 
produced  $3,750  per  annum  additional  revenue.  By  action  on 
the  part  of  applicant  this  additional  revenue  was  not  collected. 
The  patrons  were  in  nowise  to  blame  for  this  and  we  are  not  at 
all  sure  that  applicant  can  be  heard  to  complain  about  financial 
difficulties  resulting  from  its  election  not  to  collect  the  higher 
authorized  rates  for  the  past  two  years. 

Applicant's  estimate  as  to  the  extent  of  present  revenues  is 
incorrect  by  reason  of  the  erroneous  record  of  the  number  of 
subscribers  stations.  As  a  matter  of  fact  the  maximum  revenues 
appear  to  be  about  $1,600  per  annum  less  than  stated  by  appli- 
cant. Total  revenues  in  1920  were  $35,642  and  in  1921  (based 
on  ten  months'  experience)  $35,670.  Applicant's  auditor  esti- 
mated that  without  change  in  rates  the  revenues  for  1922  would 
approximate  those  of  1921,  although  his  testimony  as  to  toll 
earnings  in  1921  was  contradictory.  On  that  point  we  accept 
applicant's  estimate  in  the  application,  as  well  as  the  showing 
of  toll  earnings  in  1919  and  1920. 

On  expenses  we  have  the  following  comparative  statement  for 
1920  and  1921,  the  later  figure  based  on  ten  months'  experience: 
[Table  omitted.] 

The  figures  for  1920  are  subject  to  adjustment  for  the  rea- 
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son  that  extensive  storm  damage  was  experienced  that  year  and 
the  expenditures  for  replacements,  which  should  have  come  from 
accrued  reserves  but  which  were  charged  into  current  expenses, 
were  very  high.  In  Exhibit  6  the  company  estimates  the  re- 
placements necessary  because  of  that  storm  as  $7,799.  There 
is  no  evidence  as  to  the  actual  amount  expended.  Based  upon 
the  1921  normal  current  replacement  experience  we  assume  the 
excess  replacements  to  have  been  $4,516.  Hence,  had  this  storm 
not  been  met  the  amount  available  for  dividends  would  have  been 
$4,640  in  1920. 

In  Exhibit  7  the  company  estimates  its  needs  for  1922  as  fol- 
lows: 

Traffic   $8,074.68 

Commercial   7,706.88 

Normal  maintenance  and  depreciation  15,300.00 

One-fifth  the  deficit  in  depreciation  reserve 4,700.00 

Taxes    800^5 

Casualty  insurance   •  486.51 

Return  8%  on  $150,000  12,000.00 

Total    $49,068.32 

We  have  found  generally  in  the  last  two  years  that  10  per 
cent  on  historical  or  original  cost,  is  a  sufficient  set-up  for  nor- 
mal maintenance,  realized  depreciation  and  a  reserve  for  un- 
realized depreciation.  The  company  recognizes  the  same  figure 
but  uses  a  different  base.  We  have  corrected  the  base  to  the  find- 
ings, which  results  in  a  reduction  in  the  amount  to  $13,300  per 
annum.  The  experience  of  1921  is  $12,710,  in  which,  however, 
the  set-up  for  unrealized  depreciation  is  somewhat  too  small. 
The  1921  experience  of  traffic  expense  is  higher  than  the  esti- 
mate; on  commercial  expense  it  is  lower.  The  combination  of 
the  two  makes  the  estimate  of  1922  approximate  the  experience 
of  1921.  The  company  includes  an  item  for  casualty  insurance. 
The  testimony  shows  that  this  wa3  paid  and  it  must  have  been 
included  in  commercial  expenses  and  in  that  far  it  is  a  duplica- 
tion to  again  include  it  separately. 

[15]  The  company  proposes  to  create  a  depreciation  reserve 
of  $4,700  annually  for  five  years  to  offset  a  failure  in  the  past 
on  the  part  of  the  public  to  pay  sufficient  revenues  to  provide 
this  fund.     Our  discussions  heretofore  indicate  our  conclusion 

P.r.R.1922D. 


RE  PLATTE  COUNTY  INDEPEKDENT  TELEPil.  CO.  343 

that  this  claim  is  based  on  a  false  conclusion  of  law  and  an  erro- 
neous statement  of  fact    The  item  cannot  be  allowed. 

We  must  now  give  consideration  to  the  rate  of  return  which, 
under  all  the  circmnstances,  will  be  fair.  During  the  war-time 
period  interest  rates  were  relatively  high  and  this  fact  was  recog- 
nized by  the  Commission  by  the  very  general  allowance  of  an  8 
per  cent  return  on  fair  value,  although  in  many  instances  where 
no  daim  was  made  for  more  than  outstanding  obligations  the 
rate  was  figured  at  8  per  cent  on  such  obligations  where  they 
were  safely  within  the  value  of  the  property.  It  is  a  matter  of 
common  knowledge,  however,  that  there  have  been  sharp  declines 
in  rec^it  months  in  the  rates  of  interest.  At  the  present  time 
6  per  cent  bonds  are  selling  at  par,  or  above,  even  on  most  pub- 
lic utilities  which  are  not  generally  looked  upon  with  favor  as 
investments.  Seven  per  cent  preferred  stocks  are  quoted  in  the 
neighborhood  of  par.  This  company  pays  7^  per  cent  on  certain 
note  obligations  and  we  understand  6  per  cent  on  certain  others. 
Interest  rates  continue  to  decline,  as  evidenced  by  the  advancing 
price  of  all  kinds  of  bonds  and  preferred  stocks. 

[16,  17]  The  Commission  has  long  held  to  the  opinion  that 
the  rate  of  return  which  it  must  consider  fair  is  that  rate  which 
will,  with  proper  effort  on  the  part  of  the  utility,  attract  a  suffi- 
cient number  of  investors  to  furnish  the  additional  capital  nec- 
essary for  the  utility  to  meet  its  obligations  to  the  public  in  the 
way  of  additions  and  betterments.  Obviously,  then,  this  rate  of 
return  must  take  into  account  local  as  well  as  general  conditions. 
We  are  of  the  opinion  and  so  find  that  7^  per  cent  annually  on 
the  fair  value  of  applicant's  property  represents  a  fair  return 
at  this  time. 

[18]  We  thus  have  the  following  estimated  revenue  necessities 
for  this  company  for  a  twelve  months'  period  succeeding  the  ef- 
fective'date  of  the  order: 

Fund  for  maintenance,  replacements  and  proper  depreciation  reserve, 

10%  on  $132,965  estimated  original  cost  (see  page  14)    $13,300 

Traffic   % 8,636 

Commercial 7,280 

Taxes    800 

Miscellaneous  2r)0 

Losses  on  bad  accounts  200 

Fair  return  7i%  on  $117,000 8,775 

Total  revenue  necessities   $30,241 

P.U.R.1922D. 


344  NEBRASKA  STATE  RAILWAY  COM. 

[19]  In  our  order  dated  February  2G,  1920,  on  Application 
No.  4101  we  found  the  revenue  necessities  of  applicant  to  be 
$36,765,  the  probable  revenues  $34,000  and  deficit  $2,765  be- 
fore the  increases  provided  in  that  order.  This  finding  was  tem- 
porary in  character  because  there  was  no  inventory  of  the  prop- 
erty and  no  opportunity  to  pass  intelligently  on  the  fair  vahie. 
The  revenue  necessities  included  8  per  cent  of  the  outstanding 
obligations.  We  authorized  rates  which  would  yield  about  $1,000 
in  excess  of  the  needs  on  the  theory  that  each  well-managed  com- 
pany should  earn  some  surplus  each  year  in  order  to  be  guarded 
against  unforeseen  expenditures,  not  including  storm  damage, 
which  is  provided  for  elsewhere  in  this  order.  We  still  consider 
such  a  prospective  margin  proper  and  apply  it  to  this  case.  The 
rates  which  will  be  approved  in. the  order  following  this  finding 
will  provide  such  a  margin  of  safety.  Under  the  proposed  scale 
they  will  produce  $40,250  which  may  be  increased  by  any  mod- 
erate growth  of  the  company.  At  the  same  time  the  surplus  may 
be  further  augmented  by  a  reduction  i;i  costs  of  operation  not 
now  in  sight. 

It  follows,  therefore,  that  the  rates  which  will  be  approved 
hereafter  will  be  slightly  higher  than  those  approved  in  the  or- 
der on  Application  No.  4101,  which  rate  applicant  ignored. 
This  further  increase  is  due  solely  to  the  finding  of  fair  value 
in  this  case,  which  had  been  promised  at  an  early  date  subse- 
quent to.  the  temporary  rate  order  made  in  February,  1920. 

[20]  Applicant  asks  to  be  relieved  of  th^  condition  in  the  or- 
der on  Application  No.  4101,  now  under  suspension  by  order  of 
this  Commission,  that  it  should  serve  monthly  bills  to  town  sub- 
scribers and  quarterly  bills  to  rural  subscribers,  as  a  condition 
of  the  right  to  charge  gross  and  net  rates.  Inasmuch  as  no  toll 
bills  are  rendered  by  applicant,  except  to  a  very  minor  extent, 
we  think  the  request  may  be  granted  with  the  exception  that 
statement  of  toll  bills  where  necessary  shall  be  rendered  and  the 
company  shall  hold  itself  out  as  ready  to  furnish  any  specific 
statement  of  accounts  due  from  a  subscriber  upon  written  re- 
quest for  the  specific  statement.  Such  written  request  or  delay 
in  furnishing  the  statement  shall  not  relieve  the  subscriber  of 
the  conditions  of  the  order  relating  to  gross  and  net  rates. 
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[21]  Applicant  also  desires  authority  to  charge  for  the  cost  of 
material  and  labor  on  extensions,  involving  more  than  the  setting 
of  one  pole.  This  is  covered  in  our  order  and  a  supplemental 
order  on  Resolution  No.  53.  We  will,  however,  approve  a  charge 
for  poles  in  excess  of  two  set  on  private  ground  in  extending 
drops  from  lead  to  subscriber's  residence. 

We  are  unable  to  approve  that  part  of  the  application  asking 
for  an  additional  charge  of  50  cents  per  mile  per  month  on  leads 
to  Richland,  Monroe  and  Platte  Center,  the  charge  to  be  pro- 
rated among  the  subscribers.  The  evidence  is  insufficient  on 
this  point,  but  the  question  may  be  raised  by  applicant  at  any 
time  in  the  future. 

[22]  Gross  rates  5  per  cent  higher  than  the  rates  set  forth  in 
the  order  below  will  be  approved,  said  5  per  cent  to  be  discounted 
for  prompt  payment,  in  accordance  with  the  order. 

Cook,  Commissioner,  dissenting:  I  find  myself  compelled  to 
disagree  with  my  colleagues  on  this  case.  I  do  not  think  appli- 
cant has  justified  a  fair  value  of  $117,000,  or  any  other  fair 
value.  Its  testimony  in  support  of  the  valuation  was  confusing, 
contradictory  and  replete  with  admissions  of  lack  of  detailed 
information  regarding  the  property,  the  inventory  and  the  basis 
used  in  arriving  at  values.  The  supporting  exhibits  are  filled 
with  errors  that  are  excusable  only  if  those  who  prepared  them 
had  undertaken  a  task  which  they  could  not  successfully  accom- 
plish. I  do  not  think  the  Commission  is  justified  on  such  a  rec- 
ord in  finding  a  fair  value.  I  believe  the  proper  action  should 
have  been  to  refuse  to  find  a  fair  value  until  such  time  as  appli- 
cant at  another  hearing  should  have  presented  proper  evidence 
to  support  its  claims.  Until  that  time  applicant  is  not,  in  my 
opinion,  entitled  to  a  return  on  more  than  its  outstanding  obli- 
gations. 

There  is  evidence  enough  in  the  record  of  receipts  and  expen- 
ditures during  1920  and  1921  to  justify  some  increases  in  reve- 
nues but  not  more  than  enough,  in  my  opinion,  to  warrant  the 
rates  authorized  temporarily  by  the  Commission  in  its  order 
dated  February  26,  1920.  I  think  the  order  should  be  confined 
to  reauthorization  of  rates  of  1920  and  to  a  direction  to  the  com- 
pany to  prepare  again  its  showing  on  valuation  in  an  intelligent 
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and  orderly  manner.  Moreover  operating  expenses  for  several 
months  past  have  decreased  in  most  directions;  labor  is  lower 
and  more  efficient;  supplies  cost  less;  interest  rates  are  declin- 
ing. These  conditions  require  an  applicant  to  make  the  records 
very  clear  before  increased  rates  should  be  allowed. 


PENNSYLVANIA  PUBLIC  SERVICE  COMBHSSION. 

HAEEY  SCHWARTZ 

V. 

PENNSYLVANIA  GAS  COMPANY. 

[Complaint  Docket  No.  4622.] 

DiseriminaHon  —  Service  —  Refusal  to,  extend  —  Shortage  of  supply. 

1.  A  refusal  to  extend  gas  service  to  an  applicant  in  territory 
recently  annexed  to  a  city,  because  of  a  claim  that  the  supply  is 
limited,  is  unjustly  discriminatory  when  all  applications  for  service 
within  the  original  boundaries  of  the  city  are  granted. 

JH8crimination  —  Service  —  Extensions, 

2.  A  gas  company  which  has  voluntarily  laid  mains  in  a  street 
in  territory  recently  anne^^ed  to  a  city  and  which  serves  some  patrons 
on  said  street  cannot  discriminate  in  the  selection  of  its  patrons  to 
long  as  it  continues  to  furnish  service  in  this  territory. 

[May  23,  1922.] 

Complaint  that  a  gas  company  refuses  to  extend  service; 
complaint  sustained  and  extension  ordered. 

Rilling,  Commissioner:   Harry  Schwartz  the  complainant  in 
this  ease  applied  to  the  Pennsylvania  Gas  Company  for  service 
and  same  was  refused.     Complainant  owns  two  dwelling  houses 
adjacent  to  one  another  on  the  south  side  of  Boston  street,  in 
the  city  of  Erie,  each  occupying  a  lot  30  feet  in  width.     Re^ 
spondent's  gas  main  extends  along  said  Boston  street  past  com-  I 
plainant's  two  houses  and  patrons  are  served  from  said  main  on  I 
each  side  of  the  street  both  east  and  west  of  complainant's  prop-  j 
erties. 

Respondent's  refusal  to  serve  complainant  is  predicated  upon 
1.  That  its  supply  of  gas  is  insufficient  2.  That  it  is  under  no 
legal  obligation  to  serve  complainant. 

P.U.R.1922D. 


i\i 


SCHWARTZ  V.  PENNSYLVANIA  GAS  CO.  347 

Eespondent  was  incorporated  under  the  Natural  Gas  Act  of 

1885,    its  chartered  ^yrr^t:nry  inftlnrlinp  fliA  fiit.y  Af  V.r\^  »t^<;^  J^ 

franchise  was  granted  to  it  and  mains  are  now  laid  upon  prac- 
tically all  of  the  streets  of  tha  p.j|^y  pf  1^7.10  oa  ^pTintityted  when 
respondent's  charter  was  granted.  The  limits  of  the  city  of  Erie 
have  recently  been  extended  and  complainant's  property  for 
which  service  is  desired  is  a  short  distance  beyond  the  former 
city  line  in  the  area  so  annexed  and  is,  therefore,  at  present 
within  the  city  limits.  A  few  years  ago  respondent,  in  a  few 
instances,  extended  mains  into  territory  then  adjacent  to  the 
city  of  Erie  rendering  service  from  such  extensions,  the  main  in 
Boston  street  in  front  of  complainant's  property  being  one  of 
the  extensions  so  made.  Complainant  desires  gas  for  cooking 
«nd  heating  water  only,  no  gas  to  be  used  for  general  heating 
purposes. 

[1]  It  appears  in  evidence  that  all  applications  for  service 
to  patrons  on  streets  occupied  by  any  of  respondent's  mains  of 
its  large  distribution  system  in  the  city  of  Erie  as  formerly  con- 
stituted, are  granted.  No  objection  is  made  to  rendering  serv- 
ice to  such  patrons  on  account  of  lack  of  supply  and  respondent 
lias  not  explained  how  it  can  have  a  supply  for  all  applicants 
along  its  lines,  save  the  limited  few  in  annexed  territory.  I  Un- 
der these  circumstances  respondent's  refusal  to  render  the  serv- 
ice to  the  complainant  by  reason  of  lack  of  supply  is  unjustly 
discriminate^ 

[2]  Irrespecxive  of  its  charter  obligations  respondent  volun- 
tarily laid  its  mains  in  the  street  in  front  of  complainant's 
property  and  has  been  and  now  is  serving  patrons  on  each  side 
of  said  strfeet  in  territory  now  annexed  to  the  city  of  Erie,  said 
patrons  so  served  being  both  ^  east  and  west  of  complainant's 
property,  and  so  long  as  it  continues  to  furnish  service  in  this 
territory  it  cannot  discriminate  in  the  selection  of  its  patroniT 

The  Commission  in  its  report  in  the  complaint  of  Harper 
C.  Rusterholtz,  No.  1463,  where  the  facts  were  similar  to  this 
complaint  held  that  respondent  having  laid  a  main  in  the  street 
and  renders  service  therefrom,  is  required  to  continue  such  serv- 
ice and  supply  all  patrons  having  property  abutting  upon  the 
street  in  which  such  extended  main  has  been  laid,  so  long  as  it 
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has  a  reasonable  supply  of  gas.  That  it  cannot  arbitrarily  serve 
some  patrons  from  such  a  main  and  refuse  others  similarly  lo- 
cated. The  ruling  of  the  Commission  in  that  case  will  be  ad- 
hered to  and  the  complaint  in  this  case  is  sustained.  An  order 
will  issue  requiring  the  respondent  to  extend  its  service  to  the 
two  dwelling  houses  of  complainant  on  Boston  street  within 
thirty  days  from  the  date  of  service  of  such  order. 


SOUTH  DAKOTA  SUPRS^MB  COURT. 

JOHN  MOEEBLL  &  COMPANY 

V. 

AMEEICAN  RAILWAY  EXPRESS  COMPANY  et  aL 

[No.  5022.] 
(—  S.  D.  — ,  187  N.  W.  724.) 

Service  —  JSxpress  —  Piclc-up  and  delivery* 

1.  A  Commission  order  requiring  an  express  company  to  render 
pick-up  and  delivery  service  to  a  place  of  business  which  is  no  further 
from  the  express  office  than  other  places  of  business  accorded  this 
service  is  reasonable,  especially  where  it  appears  that  the  customer'a 
place  of  business  and  the  express  office  are  connected  by  a  paved  street^ 
that  the  customer  furnishes  a  greater  tonnage  than  any  other  concern 
in  the  city,  and  that  the  express  company  extends  this  service  to  several 
of  the  customer's  competitors  in  other  cities  where  the  distances  to  be 
traversed  are  materially  greater. 

CensUtutional  law  —  Delcffation  of  powers  —  Regul^ition  of  express 
service. 

2.  The  delegation  to  a  Railroad  Commission  of  the  power  to  de- 
termine in  what  cases  it  is  reasonable  to  require  a  pick-up  and  delivery 
service  by  an  express  company  i^^not  an  unconstitutional  delegation 
of  legislative  power. 

Constitutionhl  law  —  Due  process  —  Requiring  express  service. 

3.  An  order  requiring  an  express  company  to  render  a  pick-up  and 
delivery  service,  compensation  for  which  is  included  in  its  general 
rates,  does  not  deprive  the  company  of  its  property  without  due  process 
of  law. 

Certiorari  —  Points  stated  uHthout  argument, 

4.  A  contention  by  a  party  seeking  a  writ  of  certiorari  need  not 
be  considered  or  passed  upon  when  the  point  is  merely  stated  without 
argument  or  citation  of  authority. 
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Discrimination  —  Express  service  —  Piclc^up  and  delivery, 

5.  An  order  requiring  an  express  company  to  render  pick-up  and 
delivery  service  for  a  packing  company  does  not  constitute  a  preference 
or  discrimination  where  the  order  on  its  face  requires  the  company  to 
furnish  other  industries  similarly  situated  with  the  same  service. 

[April  10,  1922.] 

Cebtiorabi  to  re»view  a  Commission  order  requiring  an  ex- 
press company  to  furnish  pick-up  and  delivery  service;  writ  of 
certiorari  dismissed. 

Appearances:  Bailey  &  Voorhees,  of  Sioux  Falls  (A.  M. 
Hartung,  of  New  York  City,  of  counsel),  for  petitioner;  Boyce, 
Warren  &  Fairbank,  of  Sioux  Falls,  for  respondent;  Byron  S. 
Payne,  Attorney  General  and  Raymond  L.  Dillman,  Assistant 
Attorney  General,  for  Board  of  Railroad  Commissioners. 

Policy,  J. :  This  case  is  here  on  a  writ  of  certiorari  to  the 
Railroad  Commissioners.  The  plaintiff,  John  Morrell  &  Com- 
pany, is  a  packing  concern  doing  business  in  Sioux  Falls  and 
ships  a  large  tonnage  of  its  products  by  express.  On  the  30th 
day  of  September,  1921,  the  Railroad  Commission,  upon  the 
petition  of  said  packing  company,  made  and  entered  an  order 
requiring  and  directing  the  American  Railway  Express  Com- 
pany to  establish  and  maintain  a  "pick-up  and  delivery"  serv- 
ice to  and  from  plaintiff's  packing  plant.  The  express  company, 
claiming  that,  in  the  making  of  the  said  order,  the  Railroad 
Commission  exceeded  its  authority  and  the  jurisdiction  con- 
ferred upon  it  by  law,  bring  the  case  here  on  certiorari  to  have 
the  action  of  the  Railroad  Commission  reviewed  by  this  court. 

[1]  By  common  custom  and  long  usage,  what  is  known  as 
pick-up  and  delivery  service,  within  reasonable  limits,  has  come 
to  be  a  part  of  the  business  of  an  express  company,  and  the 
charges  that  are  made  for  shipping  freight  and  packages  by  ex- 
press are  presumed  to  be  sufficient  to  cover  the  expense  of  such 
service;  and  in  this  case  the  Commission  foimd'that,  in  estab- 
lishing the  schedule  of  rates  under  which  defendant  is  conduct- 
ing its  business  at  Sioux  Falls,  the  cost  of  the  pick-up  and  de- 
livery service  within  reasonable  limits  is  included  in  such  rates, 
so  that,  as  a  matter  of  fact,  the  plaintiff  is  now  paying  for  this 
service,   although  not  receiving  it.     Therefore,  so  far  as  the 
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merits  of  the  controversy  are  concerned,  there  is  no  question  of 
the  correctness  of  the  order  complained  of. 

What  constitutes  reasonable  limits  for  pick-up  and  delivery 
service  depends  upon  the  circumstances  in  each  particular  case; 
such  as  density  of  population,  grade  of  street,  condition  of  road- 
ways, and  volume  of  business.  In  this  case  the  defendant 
claimed  the  distance  from  its  place  of  business  to  the  plaintiffs 
place  of  business  is  so  great  that  it  is  unreasonable  to  require 
pick-up  and  delivery  service.  But  the  record  shows  that  the 
distance  to  plaintiffs  place  of  business  is  no  greater  than  it  is 
to  other  places  of  business  of  the  city  of  Sioux  Falls,  which  are 
now  accorded  this  service.  It  also  appears  that  the  places  of 
business  of  plaintiff  and  defendant  are  connected  by  a  paved 
street  and  that  plaintiff  furnishes  a  greater  tonnage  than  any 
other  one  concern  in  said  city.  It  further  appears  that  the 
service  asked  for  by  plaintiff  is  extended  by  defendant  to  sev- 
oral  of  plaintiffs  competitors  in  other  cities  where  the  distances 
to  be  traversed  are  materially  greater  than  the  distance  to  plain- 
tiff's plant  The  service  required  by  the  order  complained  of 
is  not  unreasonable  under  the  existing  circumstances. 

[2]  It  is  next  contended  by  the  defendant  that  the  order  com- 
plained of  i^  legislative  in  its  nature  and  effect,  rather  than 
regulatory  or  administrative,  and  for  that  reason  void;  and  that 
§  9562,  R.  C,  so  far  as  it  purports  to  authorize  the  Railroad 
Commission  to  make  said  order,  is  a  del^ation  of  legislative 
power  and  for  that  reason  unconstitutional.  Section  9562  au- 
thorizes the  Railroad  Commission  to  r^ulate  and  control  the 
method  and  manner  of  conducting  the  express  business,  to  make 
rates  and  regulations  governing  the  method  of  transacting  such 
business,  and  to  fix  and  determine  the  charges  to  be  made  for 
carrying  express  freight.  This  law  does  not  purport  to  dele- 
gate any  legislative  power.  Conceding  it  to  be  the  law  that 
pick-up  and  delivery  service  within  reasonable  limits  is  a  part 
of  the  service  required  of  the  defendant  and  for  which  it  is  re- 
ceiving pay  through  the  existing  schedule  of  rates,  and  defend- 
ant does  not  deny  that  such  is  the  case,  it  is  necessary  to  deter- 
mine what  these  limits  should  be  in  each  particular  case.  It 
would  be  highly  impractical,  if  indeed  it  would  not  be  impos- 
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sible,  for  the  l^slature  to  determine  what  should  be  the  lim- 
its to  be  covered  by  this  service  in  each  particular  case.  What 
would  be  a  reasonable  distance  in  one  case  might  be  wholly  un- 
reasonable in  another,  and  what  constitutes  a  reasonable  dis- 
tance in  a  case  must  be  left  to  the  determination  of  some  person 
or  tribunal  vested  by  law  with  power  to  determine. 

It  was  said  by  the  territorial  court  in  Ten-itory  v.  Scott,  3 
Dak.  415,  20  N.  W.  401,  and  again  by  this  court  in  Brookings 
County  V.  Murphy,  23  S.  D.  311,  121  N.  W.  793: 

"That  while  the  l^slature  may  not  divest  itself  of  its  proper 
functions,  or  delegate  its  general  legislative  authority,  it  may 
still  authorize  others  to  do  those  things  which  it  might  proper- 
ty? y^  cannot  understandingly  or  advantageously,  do  itself.  .  .  . 
The  object  to  be  accomplished  may  be  specified,  and  the  rest 
left  to  the  agency  of  others,  with  better  opportunities  of  accom- 
plishing the  object  or  doing  the  thing  understandingly." 

The  legislature  cannot  delegate  its  general  legislative  author- 
ity, still  it  may  authorize  many  things  to  be  done  by  others  which 
it  might  properly  do  itself.  People  v.  Reynolds,  5  Gilraan 
(Dl.)  1. 

"The  legislature  cannot  delegate  its  power  to  make  a  law,  but 
it  can  make  a  law  to  delegate  a  power  to  determine  some  fact 
or  state  of  things  upon  which  the  law  makes  or  intends  to  make, 
its  own  action  depend.  .  .  •  There  are  many  things  upon 
which  wise  and  useful  legislation  must  depend,  which  cannot 
be  known  to  the  lawmaking  power,  and  must,  therefore,  be  a 
subject  of  inquiry  and  determination  outside  of  the  halls  of  leg- 
islation. Hence  the  necessity  of  the  municipal  divisions  of  the 
state  into  counties,  townships,  cities,  wards,  boroughs  and  dis- 
tricts, to  which  is  committed  the  power  of  determining  many 
matters  necessary,  or  merely  useful,  to  the  local  welfare." 
Locke's  Appeal,  72  Pa.  491,  13  Am.  Eep.  716. 

Hence,  also,  the  necessity  of  the  creation,  in  recent  years,  of 
the  many  boards,  bureaus,  and  Commissions,  such  as  the  Inter- 
state Commerce  Commission,  the  various  Railroad  Commissions, 
etc.,  by  the  Federal  and  state  Governments.  Suppose  the  legis- 
lature had  enacted  a  law  expressly  requiring  express  companies 
to  establish  and  maintain  a  pick-up  and  delivery  sei-vice  within 
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a  reasonable  distance  from  iheir  offices  at  all  stations  where  the 
population  and  amount  of  business  are  sufficient  to  warrant  such 
service,  it  would  still  be  necessary,  in  order  to  make  such  law 
effectual,  for  some  board  or  tribunal  to  ascertain  these  facts  and 
determine  when  the  law  should  be  applied.  That  is  all  the  Rail- 
road Commission  has  attempted  to  do  in  this  case. 

[3]  It  is  contended  by  defendant  that  the  order  complained 
of  and  the  law  under  which  it  was  made  (§  9562)  are  uncon- 
stitutional, in  that  defendant  is  being  deprived  of  its  property 
without  due  process  of  law.  But  just  how  it  can  be  deprived  of 
its  property  by  being  compelled  to  perform  a  service  for  which 
it  is  being  paid  is  not  apparent  to  the  court. 

[4]  It  is  next  contended  by  defendant  that  the  order  com- 
plained of  is  in  conflict  with  the  commerce  clause  of  the  Fed- 
eral Constitution.  Defendant's  counsel  content  themselves  with 
merely  stating  the  point  without  argument  or  citation  of  author- 
ities.   We  therefore  decline  to  consider  or  pass  upon  the  question. 

[5]  Lastly,  defeiidant  contends  that  the  order  constitutes  a 
preference  and  .discrimination  in  favor  of  plaintiff.  This  con- 
tention is  manifestly  without  merit,  for  the  order  on  its  face 
requires  defendant  to  furnish  other  industries  similarly  situ- 
ated with  the  same  service  that  is  to  be  furnished  to  plaintiff. 

It  not  appearing  that  the  Board  of  Railroad  Commissioners 
exceeded  its  lawful  jurisdiction  in  making  the  order  complained 
of,  the  writ  of  certiorari  issued  herein  will  be  dismissed. 


VIRGINIA  STATE  CORPORATION  COMMISSION. 

BE  VIRGINIA  EAILWAY  &  POWER  COMPANY. 

[Case  No.  1138.] 

Valuation  —  Reproduction  cost  —  Historical  cost  —  Computations. 

1.  The  rate  base  of  an  electrical  company  was  arrived  at  by  be- 
ginning with  1920  property  at  1014  prices  (less  1914  land),  deducting 
additions  between  1914  and  1920  at  1014  prices,  adding  20  per  cent 
for  overhead  construction  cost,  appreciating  the  1914  property  for  7 
years  at  3  per  cent  compounded,  including  the  additions  from  1014  to 
1921  at  actual  cost,  depreciating  this  property  16  per  cent,  readding 
the  land  at  1920  value,  and  then  adding  going  value  at  15  per  cent 
and  a  further  addition  for  working  capital  and  supplies. 
P.tJ.R.1922D. 
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Valuation  «-  Water  rights. 

2.  Valuation  of  water  power  rights  calculated  by  taking  the  cost 
of  power  produced  by  water  and  comparing  it  with  what  it  would  cost 
to  generate  the  same  amount  of  current  by  steam,  capitalizing  this 
saving  on  a  basis  of  8  per  cent,  and  deducting  from  this  value  the 
value  of  the  hydro  electric  development  is  preferable  to  estimating  the 
useable  capacity  of  a  river  plant,  arriving  at  a  value  per  horse  power 
based  on  the  cost  of  labor,  fuel,  proximity  to  markets,  and  similar 
factors  since  the  latter  calculations  are  properly  useable  only  when 
these  factors  are  to  that  portion  of  the  power  actually  developed  and 
actually  used  and  useful  in  the  public  service. 

^Valuation  —  Water  Hghts  as  part  of  rate  hose  —  Bates. 

3.  The  investors  in  public  utility  property  are  entitled  to  a  return 
upon  their  foresight  and  their  enterprise  in  acquiring  and  developing 
hydro  electric  resources,  and  this  return  should  not  be  limited  to 
original  cost  but  the  capitalized  saving?  should  be  taken  into  account; 
but  on  the  other  hand  the  public  must  be  permitted  to  profit  in  favorable 
rat€8  resulting  from  the  existence  of  available  water. 

Valuation  —  Accrued  depreciation  —  Calinilation  —  Actual  ohserva' 
tion. 

4.  It  is  necessary  to  apply  other  methods  than  observed  deprecia- 
tion to  unobservable  property  although  examination  of  the  property 
and  consideration  of  its  wear  is  the  most  satisfactory  method  of  cal- 
culation where  possible.  ^ 


Electricity  —  Hydro»electric  and  steam  generation  —  Comparative 
cost. 

Discussion  of  the  comparative  costs  of  equipment  and  of  operation 
of  hydro-electric  and  steam  generating  plants,  p.  364. 

[April  12,  1922.] 

Rehearing  on  valuation  of  light  and  power  division  of  a  rail- 
way and  power  company;  valuation  determined. 

Appearances:  E.  Randolph  Williams,  T.  Justin  Moore  and 
W.  H.  Venable,  for  the  Virginia  Railway  and  Power  Company ; 
R.  W.  Peatross,  for  the  city  of  Norfolk;  George  Bryan,  for 
Standard  Paper  Manufacturing  Company,  et  als. ;  R.  C.  Bar- 
clay, for  the  city  of  Portsmouth  ;•  Frank  Louthan,  for  Manufac- 
turers* Association  of  Richmond ;  W.  R.  L.  Taylor,  for  Swift  & 
Company ;  J.  H.  Corbitt,  for  the  Suffolk  Chamber  of  Commerce 
and  Planters  Nut  and  Chocolate  Company;  C.  J.  Collins,  for 
Royster  Guano  Company. 

Forward,  Commissioner:  By  an  order  entered  the  18th  day 
of  March,  1921,  upon  the  application  of  the  Virginia  Railway  & 
Power  Company,  hereinafter  generally  called  the  Company,  for 
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authority  to  increase  certain  rates  for  light  and  power,  the  Com- 
mission fixed  the  fair  value  of  the  light  and  power  properties 
of  the  Company  at  $14,636,636.  Certain  increases  in  rates 
were  authorized  and  certain  other  proposed  increases  denied. 

On  the  12tli  day  of  July,  1921,  the  Company  filed  its  peti- 
tion for  rehearing.  While  the  Commission  was  then  asked  to 
review  its  decision  both  as  to  valuation  and  as  to  certain  rates 
in  which  increases  were  denied  by  the  order  of  March  18th,  the 
rate  situation  was  not  pressed  and  the  hearings  and  arguments 
referred  entirely  to  valuation  of  the  property,  which  is,  there- 
fore, the  sole  subject  for  consideration  at  this  time. 

In  asking  for  reconsideration  of  the  valuation,  the  Company 
set  forth  the  following  contentions: 

(1)  That  the  Commission  should  adopt  present  reproduction 
value  for  rate-makihg  purposes. 

(2)  That  allowance  should  be  made  in  the  valuation  for  water 
rights,  which  were  omitted  by  the  Company  in  its  presentation 
of  the  original  case. 

(3)  That  the  Commission  erred  in  deducting  from  the  valua- 
tion an  amount  for  accrued  depreciation. 

In  addition,  it  was  understood  at  the  hearing  that  the  actual 
cost  of  net  additions  to  the  light  and  power  properties  since  the 
date  of  the  last  valuation  should  be  added,  so  as  to  bring  the 
total  down  to  the  latest  available  date. 

A  public  hearing  was  had  on  October  24,  1921,  followed  by 
correspondence  and  filing  of  written  argument. 

«  

The  Present  Value, 

On  the  2nd  day  of  February,  1922,  the  supreme  court  of  ap- 
peals of  Virginia  handed  down  a  decision  remanding  for  re- 
hearing by  this  Commission  the  case  of  Petersburg  Gas  Co.  v. 
Petersburg,  —  Va.  — ,  P.U.R1922C,  172,  110  S.  E.  533,  whicli 
was  api)ealed  from  an  order  of  the  Commission  entered  on  the 
24th  day  of  !^^areh,  1921.  The  opinion,  by  Judge  Burks,  goes 
into  valuation  questions  at  considerable  length,  reviewing  and 
considering  many  decisions  from  other  jurisdictions.  In  the 
course  of  the  opinion  it  is  said: 

*^Several  methods  have  been  suggested  as  helpful  in  ascer- 
taining tJie  value  of  property  for  rate-making  purposes.  One  of 
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these  is  to  take  the  reproduction  cost,  less  observed  depreciation. 
As  a  general  rule,  and  where  the  utility  has  not  been  allowed  to 
earn  in  the  past  a  depreciation  reserve  greater  than  the  observed 
depreciation,  this  seems  to  be  the  fairest  method  and  the  one  best 
supported  by  authority,  and  as  the  state  Corporation  Commis- 
sion attempted  no  other,  and  apparently  adopted  this  method, 
in  part  at  least,  it  is  unnecessary  to  make  further  reference  to 
other  methods.  The  costs  of  labor  and  material  were  greatly 
inflated  by  the  World  War,  and  have  not  yet  receded  to  prewar 
rates,  nor  is  it  probable  that  they  will  so  recede  in  the  near 
future,  if  ever.  The  result  is  that  it  has  been  found  difficult  to 
determine  as  of  what  date  the  unit  of  prices  shall  be  fixed." 
The  court  says  further:  "But  there  is  fundamental  error  in 
taking  the  prewar  unit  of  prices  as  practically  the  sole  basis  for 
ascertaining  the  reproduction  value  of  the  property  of  the  gas 
company  for  rate-making  purposes." 

The  supreme  court  does  not  specify  any  date  at  which  unit 
prices  should  be  taken  in  determining  reproduction  value.  This 
question  has  been  acute  for  some  time.  During  the  World  War 
there  was  a  rapidly  advancing  price  level.  Beginning  the  latter 
part  of  1920  there  has  been  a  gradually  declining  price  level. 
Rates  of  public  utilities  based  on  reproduction  cost  at  the  peak 
price  period  in  1920  would,  we  venture  to  say,  have*  created 
widespread  public  unrest.  No  utility  in  Virginia  even  asked  for 
such  a  basis.  It  may  be  that  in  the  very  near  future  regulatory 
bodies  will  be  confronted  with  proposals  from  consumers  to  reduce 
rates  by  establishing  reproduction  values  on  a  unit  price  level 
very  much  lower  than  that  upon  which  large  sums  were  invested 
during  the  high  price  period  for  extensions  and  enlargements  of 
utility  property.  It  might  happen  that  a  valuation  then  reached 
on  the  strict  reproduction  theory  would  represent  sums  material- 
ly  less  than  the  amounts  honestly  and  prudently  invested  in  the 
public  service.  Perhaps,  then,  the  theory  of  reproduction  cost 
at  the  time  service  is  given  to  the  public  will  rise  like  Banquo's 
ghost  to  plague  the  dreams  of  utilities.  Commissions  and  courts. 
Of  the  cases  cited  in  Judge  Burks'  opinion,  the  decision  of 
the  supreme  court  of  Illinois  in  State  Public  Utilities  Commis- 
sion V.  Springfield  Gas  &  Electric  Co.  291  111.  209,  P.U.R. 
1920C,  640,  125  N.  E.  891,  receives  the  court's  full  approval, 
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the  question  under  consideration  being  "discussed  with  marked 
ability  and  a  very  full  citation  of  authority.'^  A  portion  of  this 
quotation  is  as  follows: 

"Appellee  contends  that  the  only  equitable  basis  for  determin- 
ing value  for  rate-making  purposes  is  the  cost  of  reproduction 
new,  less  depreciation.  This  contention  cannot  be  sustained. 
The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a  public  utility  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public,  and  in  order  to  as- 
certain that  value  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  present  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
the  particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters  for  consideration  and 
are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
case.  Smyth  v.  Ames,  supra  [169  U.  S.  466,  18  Sup.  Ct.  Kep. 
433,  42  L.  ed.  819] ;  San  Diego  Land  &  Town  Co.  v.  National 
City,  mpra  [174  U.  S.  739,  19  Sup.  Ct.  Rep.  804,  43  L.  ed. 
1154] ;  Stanislaus  v.  San  Joaquin  &  Kings  River  Canal  &  Irri- 
gation Co.  mpra  [192  U.  S.  201,  24  Sup.  Ct.  Rep.  241,  48  L. 
ed.  406] ;  Chicago  Union  Traction  Co.  v.  Chicago,  supra  [199 
111.  579,  65  K  E.  470] ;  Duluth  Street  R.  Co.  v.  Railroad  Com- 
mission, mpra  [161  Wis.  245,  152  N.  W.  887]. 

Summing  up  consideration  of  the  question  of  valuation  of  the 
Petersburg  Gas  Company,  Judge  Burks,  says : 

"The  subject  is  beset  with  difficulties  and  no  hard  and  fast 
rule  can  be  safely  laid  down  for  fixing  values  for  rate-making 
purposes.  Many  of  the  items  which  enter  into  the  determination 
of  values  are  mentioned  in  the  cases  we  have  cited,  and  the  Com- 
mission seems  to  have  given  the  subject  careful  consideration. 
It  has,  however,  emphasized  prewar  unit  of  valuation,  but  the 
reasoning  of  the  opinion  seems  to  indicate  that  it  has  not  given 
due  weight  to  the  present  costs  of  reproduction  and  the  probable 
costs  thereof  during  the  near  future,  or  for  the  time  during 
which  the  rate  fixed  will  probably  be  in  force,  and  hence  we  can- 
not presume  that  it  has.  These  are  important  items  to  be  con- 
sidered and  it  should  not  be  left  in  doubt  whether  or  not  they 
have  been  taken  into  consideration, '^ 
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The  Commissions  Plan, 

[1]  In  this  case,  the  Company  did  not  claim  a  value  based  on 
the  unit  prices  of  1920,  at  which  time  the  appraisal  was  made 
by  Stone  &  Webster,  but  used  a  siun  arrived  at  by  applying  to 
the  1920  property  an  average  between  the  1914  and  1920  unit 
prices. 

In  the  main  case,  the  Commission  endeavored  to  take  into  ac- 
oonnt  the  elevation  of  price  levels  since  prewar  days  by  appreciat- 
ing the  value  on  the  property  in  place  in  1914  by  3  per  cent 
per  annum,  and  adding  property  acquired  since  1914  at  actual 
cost  At  the  rehearing  the  Company  contended  that  if  this  method 
was  to  be  followed  the  appreciation  should  continue  down  to  the 
present  date,  thereby  adding  one  year,  and,  in  addition,  that  the 
appreciation  should  be  compounded  annually.  "In  other  words, 
any  one  year  was  3  per  cent  bigger  than  the  previous  year" 
(Witness  Blood,  page  19  of  stenographic  report). 

As  already  stated,  and  as  is  very  well  known,  price  levels  are 
descending.  Much  of  the  property  installed  by  the  Company  in 
war  and  postwar  days  could  now  be  reproduced  at  considerably 
less  than  the  original  cost.  An  average  of  the  1914  and  1922 
reproduction  costs  would  be  markedly  less  than  the  1914-1920 
average  claimed  by  the  Company  upon  the  original  case  as  the 
proper  rate  base.  Exhibit  Blood  8-A  shows  no  wide  margin  be- 
tween reproduction  costs  as  of  October,  1921,  and  the  amount 
which  would  be  reached  by  the  Commission's  method  of  appre- 
ciation is  compounded ;  and  the  cost  curve  is  lower  today  than  it 
was  last  October. 

To  be  more  exact,  the  Commission  begins  with  1920  property 
at  1914  prices  (less  1914  land)  as  shown  in  the  engineering  ap- 
praisal. We  deduct  the  additions  between  1914  and  1920  at 
1914  prices,  thereby  arriving  at  approximately  the  1914  ap- 
praisal on  1914  inventory.  As  in  the  main  case,  20  per  cent  is 
added  for  overhead  construction  costs.  This  1914  property  in- 
cluding overheads  is  appreciated  for  seven  years,  or  to  the  end 
of  1921,  at  3  per  cent  compounded.  There  must  then  be  includ- 
ed the  additions  from  1914  through  1921  at  actual  cost.  This 
property  is  then  depreciated  15  per  cent  and  the  land  is  readded 
at  1920  value.     The  going  value  is  then  ascertained  at  15  per 
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cent  and  there  must  be  a  further  addition  for  working  capital 
and  supplies. 

We  quote  from  a  report  made  to  the  Commission  in  this  case 
by  its  engineer,  Mr.  J.  W.  West,  Jr.,  as  follows: 

"It  would  appear  that  state  regulation  of  public  utilities  will 
best  succeed  when  it  most  nearly  duplicates  the  beneficial  eco- 
nomic conditions  accompanying  competition,  while  at  the  same 
time  avoiding  duplication  of  equipment  and  frequent  manipu- 
lation of  rates  so  prevalent  under  the  competitive  form  of  regu- 
lation. If  this  is  accepted  as  true,  the  method  of  valuing  prop- 
erty which  would  most  nearly  approach  the  rate  base  effective 
under  competition  during  a  similar  period  would  be  of  interest 
in  judging  the  correctness  of  the  valuation  allowed.  It  is  not 
probable  that  either  of  two  utilities  operating  in  the.  same  terri- 
tory during  the  war  period,  or  at  present,  would  have  raised 
their  rates  to  such  an  extent  as  to  earn  a  fair  return  on  the  repro- 
duction cost  then  or  upon  prices  at  the  present  time.  If  we 
assume  that  all  power  demands  were  being  satisfied,  it  is  prob- 
able that  the  maximum  rates  charged  would  have  been  based  on 
the  property  valuation  of  the  Company  whose  war  time  addition 
represented  the  greatest  portion  of  its  total  investment,  and 
whose  rate  base  was,  therefore,  greatest  per  unit.  Additional 
equipment  to  meet  increased  power  demands  would  have  becni 
made  at  greater  cost,  and  the  rate  base  today  of  either  or  both  of 
the  companies  would  reflect  the  greater  cost  of  these  additions. 
In  any  event,  with  no  scarcity  of  power  the  rate  bases,  and,  there- 
fore, the  rates,  of  all  the  companies  would  most  certainly  have 
reflected  the  extent  to  which  the  old  property  constituted  the  total 
investment. 

"Under  these  conditions,  the  rates  would  have  been  deter- 
mined by  the  value  of  service  to  the  consumer.     This  figure,  in 
turn,  would  have  approached  the  cost  of  service  from  that  Com- 
pany whose  investment  charges  per  imit  of  service  were  least, 
'assuming  other  conditions  equal. 

'^When  viewed  in  this  light,  the  Commission's  decision  as  to 
the  method  of  valuation  appears  correct,  and  the  justice  of  the 
account  allowed  becomes  a  matter  of  interpretation  6f  the  meth- 
od." 

As  well  said  by  Judge  Burks  in  the  Petersburg  Gas  Case, 
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mpra^  ''The  subject  is  beset  with  diflSculties,  and  no  bard  and 
fadt  rule  can  be  safely  laid  down  for  fixing  values  for  rate-mak- 
ing purposes."  The  Commission  believes  that  in  consideration 
of  all  the  facts,  the  method  outlined  above  gives  "due  weight  to 
the  present  cost  of  reproduction  and  the  probable  costs  thereof 
during  the  near  future/' 

Value  of  Water  Power. 

[2]  On  the  rehearing  the  Company  presented  evidence  as  to 
its  claim  for  an  amount  to  be  added  to  the  valuation  of  its  prop- 
erty for  the  value  of  its  water  power  and  water  rights.     (Ex- 
hibits Blood  2-A  and  3-A.)     This  was  calculated  by  taking  the 
cost  of  power  produced  by  water  in  the  James  and  Appomattox 
rivers  and  comparing  it  with  what  it  would  cost  to  generate  the 
same  amount  of  current  by  steam.    The  saving  thus  effected  was 
capitalized  by  witness  Blood  on  a  basis  of  8  per  cent  and  would, 
therefore,  have  represented  a  value  of  $3,543,750.     The  base 
of  the  calculation  by  which  this  sum  is  reached  is  the  cost  of 
steam  power  at  Norfolk  and  the  cost  of  water  power  at  Peters- 
burg.    The  exhibits  filed  in  this  connection  set  forth  an  annual 
saving  to  the  Company  of  $283,500,  based  upon  an  average  sav- 
ing of  $.007  per  kilowatt  hour  in  production  costs  on  an  annual 
liydro-electric  output  of  40,500,000  kilowatt  hours.     From  this 
is  deducted  the  value  of  the  hydro-electric  development.    As  ex- 
plained by  witness  Blood  (page  8  of  stenographic  report) : 

"Taking  the  capitalized  saving  of  $3,543,750  and  deducting 
from  that  the  appraisal  of  cost  to  reproduce,  1920,  oi  $3,403,641, 
it  would  give  the  value  of  the  water  powers  on  that  theory  at 
$140,000.  If,  however,  you  deduct  from  the  capitalized  saving 
the  appraisal  value  of  1914  of  the  hydroelectric  plant  ($1,781,- 
519)  it  would  give  the  value  of  the  water  powers  $1,762,000. 
Those  are  the  two  extremes,  of  course.  On  the  theory  of  counsel 
for  the  Virginia  company  and  using  the  average  of  1914  and 
1921,  deducting  that  from  the  capitalized  value,  you  would  get 
for  the  water  powers  $901,757."     (Parenthetical  figure  ours.) 

In  the  main  case,  the  company  made  no  claim  for  the  value 
of  these  water  powers  as  a  separate  item.  In  appraising  the  land 
these  values  were  taken  into  account,  although  it  is  apparent  that 
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the  gentlemen  who  made  the  appraisal  did  not  possess  technical 
knowledge  enabling  them  to  reach  an  amount  on  a  scientific 
basis. 

Witness  Sawyer,  by  estimating  the  usable  capacity  of  the 
James  and  Appomattox  river  plants  as  23,407  horse  power,  ar- 
rives at  a  value  of  $40  per  horse  power.  His  conclusions  are 
based  on  the  cost  of  labor,  fuel,  proximity  to  markets  and  sim- 
ilar factors.  Such  calculations  are  properly  usable  only  when  these 
factors  are  applied  to  that  portion  of  the  power  actually  developed 
and  actually  used  and  useful  in  the  public  service  which,  by  us- 
ing an  efficiency  of  80  per  cent  in  the  plants  in  question,  amounts 
to  about  14,500  horse  power.  By  adopting  the  claimed  figure 
on  the  river  flow  actually  developed  with  an  addition  of  say 
$10  per  horse  power  on  the  undeveloped  portion,  we  would  have 
approximately  $664,000  as  valuation  of  land  and  water  rights, 
as  against  the  total  value  per  witness  Sawyer  of  $926,280,  sub- 
ject, however,  to  certain  deductions  due  to  diversion,  etc.,  by 
which  he  brought  his  figure  down  to  about  $900,000. 

Mr.  Sawyer's  calculations  are  ably  and  painstakingly  worked 
out,  and  are  of  great  interest.  It  seems  to  the  Commission,  how- 
ever, that  Mr.  Blood's  method  is  the  more  satisfactory,  because 
upon  it  can  be  built  calculations  reflecting  the  actual  results,  as 
to  both  power  development  and  savings  in  operation,  of  the  par- 
ticular plant  under  consideration. 

The  AviUoTvties. 

[3]  Practical  unanimity  appears  in  the  opinion  of  regulatory 
bodies  with  reference  to  the  fair  value  of  water  rights.  The 
investors  are  entitled  to  a  return  upon  their  foresight  and  their 
enterprise  in  acquiring  and  developing  hydroelectric  resources, 
and  this  return  should  not  be  limited  to  original  cost,  but  the 
capitalized  savings  should  be  taken  into  account.  Otherwise, 
there  would  be  no  incentive  for  the  exercise  of  initiative  and 
vision,  and  potential  water  powers  would  remain  undeveloped. 
On  the  other  hand,  the  public  must  be  permitted  to  profit  in 
favorable  rates  resulting  from  the  existence  of  available  water. 
Otherwise,  the  public  would  not  share  in  the  benefits  reasonably 
to  be  expected  from  proximate  location  to  potential  power.  We 
repeat,  there  seems  to  be  little  or  no  difference  of  opinion  that 
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the  above  is  a  correct  conclusion — that  the  investor  and  the  pub- 
lic should  both  share  in  the  savings  effected  by  the  use  of  hydro- 
■electric  development 

The  Illinois  Public  Utilities  Commission  discusses  this  sub- 
ject in  Re  Montgomery  Hydroelectric  Co.  (P.U.R.1917C,  p. 
224)  as  follows: 

"The  fact  that  a  community  has  developed  in  the  vicinity  of 
a  wuccr  power  gives  the  water  power  its  value,  since  it  creates 
a  demand  for  the  service  whidi  the  water  power  may  develop, 
and  in  most  cases  it  is  doubtless  true  that  the  growth  of  commu- 
nities in  such  locations  has  been  largely  predicated  upon  the  ex- 
istence of  the  water  power.  Therefore,  it  might  be  unfair  and 
unreasonable  to  assume  that  a  commimity,  having  grown  up 
through  the  foresight  of  its  individual  citizens  in  locating  them.- 
selves  near  a  water-power  site,  should  at  some  later  date  be  penal- 
ized to  an  extent  which  would  place  it  upon  the  same  basis  as 
would  have  existed  had  the  water  power  not  been  there  located. 
This  feature  of  the  question  is  well  discussed  in  a  decision  of  the 
Railroad  Commission  of  Wisconsin,  in  Ross  v.  Burkhardt  Mill 
&  Electric  Power  Co.  as  follows:  Trom  a  purely  commercial 
point  of  view  this  method  (comparison  with  equivalent  steam 
plant)  of  estimating  the  value  of  water  power  rights  may,  in 
the  main,  be  sound.  But  it  is  not  so  clear  that  this  can  be  said 
for  it  when  the  question  is  r^arded  from  the  point  of  view  of 
public  policy.  This  method,  as  stated,  places  water  and  steam 
plants  on  the  same  basis.  By  doing  this  it  necessarily  'diverts 
all  the  advantages  that  may  accrue  from  such  water  powers 
from  the  public  to  the  private  owners.  In  other  words,  it  ap- 
pears to  deprive  a  locality  of  the  natural  advantages  it  might 
otherwise  derive  from  being  located  near  such  water  powers.  If 
water  rights  are  private  property  under  the  law,  then  all  the 
benefits  which  accrue  from  these  rights  would  probably  go  to 
their  private  owners.  If,  on  the  other  hand,  water  power  rights 
are  public  rights  rather  than  private  rights,  then  it  would  also 
seem  that  the  public  ought  to  share  in  any  benefits  that  may  be 
derived  from  such  rights.'  (5  Wis.  R.  C.  R.  147.)  This  opin- 
ion is  also  concurred  in  by  the  Vermont  Public  Service  Commis- 
sion in  Re  Montpelier  &  B.  Light  &  P.  Co.  in  which  this  method 
of  computing  water-power  values  is  discussed  as  follows:    *The 
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state  introduced  no  evidence  tending  to  dispute  the  accuracy  of 
the  computations  above  set  forth,  nor  did  it  introduce  evidence 
which  in  any  way  controverted  or  criticized  the  method  used  in 
arriving  at  this  valuation  of  $105,000.     The  Commission,  how- 
ever, entirely  disapproves  of  this  method  of  determining  the 
value  of  these  water  rights,  because  in  our  opinion,  it  creates  a 
value  which  may  be  largely  in  excess  of  the  actual  value  of  the 
rights,  and  because  this  method,  if  applied  to  rates,  would  en- 
tirely deprive  the  consumer  of  any  of  the  benefits  to  which  he  is 
entitled  by  reason  of  having  these  natural  resources  at  hand.    In 
other  words,  this  method  puts  a  consumer  of  current  generated 
by  coal  on  an  even  basis  as  to  rates  with  a  consumer  using  cur- 
rent from  a  hydroelectric  plant  without  regard  to  cost  of  produc- 
tion by  the  latter  method.     By  this  we  do  not  mean  that  the 
producer  should  be  deprived  of  all  benefit  accruing  by  reason  of 
low  cost  of  production  of  electricity  by  water  power,  but  we  do 
mean  that  this  benefit  should  inure  to  both  the  producer  and  the 
consumer  in  a  question  involving  the  fixing  of  rates.'      (Cf. 
P.U.R1916B,  976.)     The  New  Jersey  Board  of  Public  Util- 
ity Commissioners  was  evidently  of  similar  mind  in  passing  up- 
on the  case  in  Re  Ocean  County  Electric  Company,  from  which 
the  following  is  quoted:   *The  Board  is  inclined  to  be  conserva- 
tive in  allowing  value  for  the  water  power.     It  is  not  unusual 
to  arrive  at  the  value  of  water  powers  by  comparing  the  oper- 
ating cost  of  steam  plants  and  hydroelectric  plants  and  in  this 
way  arrive  at  the  saving  in  the  cost  of  production  in  one  plant 
as  compared  with  the  other.    The  amount  of  savings  capitalized 
on  a  reasonable  basis  would  represent  the  maximum  value  which 
the  water  power  could  have,  or,  in  other  words,  would  represent 
the  maximum  basis  which  would  justify  the  development  of  a 
water  power.    Projects,  such  as  this,  which  involve  the  harness- 
ing of  natural  resources,  should  be  capitalized  so  that  the  public 
secures  advantage,  and  the  promoters  should  be  allowed  such  sum 
for  the  collocation  of  the  w^ater  power  as  reasonably  represents 
a  return  for  vision  and  enterprise.     Of  such  values,  so  ascer- 
tained, the  promoters  cannot  alone  have  the  advantage.      The 
general  public  must  be  permitted  to  share  in  it.    Any  other  rule 
would  result  in  imposing  upon  the  public  the  necessity  of  pay- 
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ing  rates  upon  the  cost  of  the  more  expensive  method  of  power 
development  though  the  less  costly  method  was  employed.'  '^ 

Other  expressions  of  regulatory  bodies  follow: 

"The  further  question  confronts  us  as  to  whether  the  Company 
is  entitled  to  claim  all  of  this  saving.  In  previous  decisions,  the 
Commission  has  ruled  that  tjie  public  should  benefit  in  part  from 
the  saving.  .  .  .  The  Company  is  likewise  entitled  to  com- 
pensation for  a  portion  of  the  saving  else  it  will  not  hazard  its 
capital  in  developing  water  poi^er,  which  all  experience  shows 
is  far  less  certain  of  success  than  steam  power." — Nebraska 
State  Railway  Commission  in  Ke  Southern  Nebraska  Power  Co. 
(P.TJ.R.1921C,  p.  678). 

"While  the  Commission  has  considered  the  theory  presented 
by  respondents,  and  has  come  to  conclusions  based  thereon,  it 
specifically  disavows  acceptance  of  coal  saving  as  a  rule  for  the 
determination  of  water  rights  values.  Application  of  the  rule 
affords  valuable  indications  of  value,  but  final  decision  mur"- 
rest  on  reasonable  judgment  after  proper  consideration  of  all 
relevant  elements.  Unreserved  acceptance  of  the  coal  saving 
theory  might  ultimately  result  in  distinct  and  unjust  disadvan- 
tage to  all  patrons  as  establishing  a  precedent  on  which  might 
be  pressed  claims  of  investors  for  the  full  amount  of  saving  de- 
rived from  hydro  development.  If  all  advantages  of  a  natural 
resource  are  to  be  capitalized  against  the  public  there  would  be 
no  advantage  to  any  citizen  to  live  in  the  vicinity  of  a  valuable 
natural  resource." — Indiana  Public  Service  Commission  in  Re 
Southern  Indiana  Power  Co.  (Cited  in  P.U.R1921C,  p.  225.) 

"If  those  who  have  had  sufficient  foresight  to  acquire  water 
rights  in  view  of  what  ought  to  be  in  the  near  future  a  very  great 
development  of  hydroelectric  power  are  to  be  held  to  their  orig- 
inal investment  there  is  little  or  no  incentive  to  hydroelectric 
development  Wisconsin  once  pursued  this  policy  with  the  re- 
sult that  hydroelectric  development  ceased.  On  the  other  hand, 
if  water  rights  are  to  be  capitalized  at  their  highest  potential 
value  then  the  promoters  gain  forever  all  the  advantage  that 
should  arise  from  the  cheaper  production  of  electric  energy." — 
New  York  Public  Service  Commission  in  Re  New  York  State 
Gas  &  E.  Co.  (P.U.R.1921A,  p.  6691. 
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The  Commissiofis  Conclusion. 

While  the  operating  expenses  of  hydroelectric  plants,  which 
consume  no  fuel,  are  materially  lower  than  those  of  steam  plants 
of  similar  capacity,  they  cost  to  develop  several  times  as  much 
per  unit  of  capacity,  so  that  allowance  must  be  made  for  heavier 
fixed  charges  than  on  steam  installations.  Again,  as  pointed  out 
by  the  engineer,  a  steam  plant  may  be  installed  of  capacity  as 
needed  to  serve  the  public  and  may  be  added  to  later  as  the  de- 
mand increases,  so  that  the  fixed  charges  remain  reasonably 
relative  to  the  output  of  power.  On  the  other  hand,  when  water 
power  is  developed  the  original  investment  must  be  large  because 
the  equipment  and  structures  must  be  of  size  sufficient  to  care 
for  the  ultimate  capacity.  The  fixed  charges,  may,  therefore,  be 
heavy  in  the  years  prior  to  the  development  of  the  full  capacity. 

Operating  data  for  the  years  1914  and  1921,  comparing  steam 
plant  at  Norfolk  with  the  hydro  plant  at  Petersburg,  using  a 
basis  of  $4  per  net  ton  delivered  as  the  cost  of  coal  for  some  time 
in  the  future,  show  a  net  saving  in  the  hydro  plant  in  production 
charges  of  i  cent  per  kilowatt  hour.  A  cost  of  $4  per  ton  for 
coal  will,  so  far  as  can  now  be  foreseen,  not  be  excessive  for  a 
long  time  and  perhaps  never. 

In  the  able  brief  filed  in  this  case,  by  Mr.  R.  W.  Peatross,  city 
attorney  of  Norfolk,  and  concurred  in  by  the  other  respondents, 
he  says  truly  that  upon  the  basis  advanced  by  witness  Blood, 
*^he  should  have  asked  the  Commission  to  strike  out  the  values 
fixed  by  the  appraisers  and  consider  a  new  valuation,  on  a  new 
basis,  such  as  he  proposed.'^  This  is  in  accord  with  the  unan- 
imous decisions  elsewhere,  and  will  be  followed  in  this  case. 

We  arrive,  therefore,  at  the  following  calculation: 

Virginia  Railway  and  Power  Company,     Operating  Data. 

Bteam  and  Hydro  PUuita, 

1914.  1921. 

Norfolk— Output  kw.hr 44,302,0i)0  72,120,160 

.    Lbs.  coal  per  kw.  hr.  . .  2.96  at  $2.33  ton     2.5  at  $0.85  ton 

Fuel  cost  per  kw.  hr.  . .  0.003448  0.00875 

Total  cost  per  kw.  hr...  0.004420  0.01059 

Petersburg— Output  kw.  hr 9,749,300  9,056,300  Jan.-S^t. 

Total  cost  per  kw.  hr.  0.00119  0.00165 

Production  saving  per  kw.  hr.  . .  0.00333  0.00894 

It  will  be  noted  that  this  difference  in  production  cost  between 
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steam  and  water  has  remained  about  equal  to  the  fuel  cost  per 
kilowatt  hour  of  steam  power.  Assuming  that  this  will  continue, 
and  using  2.5  pounds  of  coal  per  kilowatt  hour  at  $4^  per  ton 
delivered  as  representing  approximate  normal  conditions  of  the 
future,  we  find :   Production  saving  per  kilowatt  hour  0.0050. 

Taking  fair  average  cost  of  additions  to  steam  plant  to  gener- 
ate the  present  amount  of  hydroelectric  power  at  $80  per  kilo- 
watt installed,  and  using  13  per  cent  capital  charges  (deprecia- 
tion and  return),  we  have,  at  58  per  cent  load  factor,  the  follow- 
ing results: 

Annual  steam  plant  fixed  charges  per  kw.  hr 0.00203 

Maximum  permissible  fixed  charges  per  kw.  hr.  water  output    0.00703 

Average  kw.  hr.  annual  hydro  output 44,000,000 

Total  gross  annual  savings   $300,320.00 

Capitalized  at  10  per  cent  gives  as  maximum  justifiable  invest- 

ment  in  hydro  plant  and  water  rights  $3,093,200.00 

Commission's  1920  valuation  of  hydro  plant  (no  lands  or  water 

rights  included)    $1,501,709.00 

Making,  as  the  maximum  justifiable  investment  in  lands  and 

water  rights  to  make  cost  of  water  power  same  as  steam 

power    $1,591,491.00 

It  Tvill  be  noted  that  because  the  hydro  plants  of  this  Com- 
pany are  remarkably  well  situated  with  regard  to  distribution 
of  their  product,  and  because  of  the  common  use  of  the  high 
tension  lines  between  Richmond  and  Petersburg  by  both  methods 
of  generation,  no  account  has  been  taken  of  transmission  line 
investment  charges  or  expenses.  It  will  further  be  seen  that 
we  have  assumed  the  capital  charges  to  be  substantially  the  same 
in  each  plant,  because  the  tendency  to  the  higher  fixed  charges 
per  kilowatt  hour  as  a  result  of  the  lower  load  factor  in  the  Rich- 
mond plant  is  offset  by  the  smaller  cost  of  development  per  kilo- 
watt ;  and  because  the  operating  expenses  at  the  Petersburg  plant, 
though  theoretically  lower  because  of  higher  load  factor,  are 
probably  not  so  in  fact  by  reason  of  the  larger  plant  and  joint 
use  of  labor  with  the  steam  plant  in  Richmond  notwithstanding 
the  lower  load  factor. 

Should  the  Commission  allow  a  valuation  for  water  power  and 
water  rights  to  the  full  sum  indicated  in  the  foregoing  table, 
$1,691,491,  the  public  would  get  no  benefit  from  proximity  to 
water.  For  reasons  fully  set  forth  above,  fortified  by  decisions 
in  other  jurisdictions,  there  should  be  a  division  between  the 
public  and  the  Company  of  the  savings  elTected. 
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The  Company^s  land  appraisals,  made  by  reputable  real  estate 
agents  in  Kichmond  and  Petersburg  and  in  evidence  without 
challenge  at  the  hearing  of  the  main  ease,  show  a  value  of  $581,- 
000  in  lands  used  for  hydroelectric  purposes.  As  already  stated, 
there  is  in  this  sum  an  indeterminable  amount  for  some  riparian 
rights. 

We  have  given  thought  to  capital  charges  on  possible  supple- 
mental steam  equipment  Since  a  reduction  in  the  system  de- 
mand regularly  takes  place  in  the  low  water  months,  it  does 
not  appear  that  additional  steam  equipment  is  required  to  care 
for  the  demand  during  low  water  months  above  that  required  in 
high  water  periods. 

Upon  all  the  facts  and  considerations  herein  presented  and 
discussed,  the  Commission  believes  that  a  correct  and  reason- 
able valuation  of  the  lands  and  water  rights  of  the  Virginia 
Eailway  &  Power  Company  is  $750,000,  which  is  approximately 
$170,000  in  excess  of  the  1920  value  of  lands,  in  which  some 
allowance  was  made  for  water  rights.  .  The  sum  of  $170,000 
will,  therefore  be  added  to  the  valuation.  This  amount  of  $760,- 
000,  which  approximately  divides  the  net  savings  between  the 
Company  and  the  public,  at  once  evidences  a  policy  of  encourage- 
ment in  development  of  the  hydro  resources  of  the  Ccwnmon- 
wealth  and  affords  a  final  net  saving  to  the  consumers,  at  $4 
coal  prices,  of  .0019  per  kilowatt  hour,  or  $85,000  per  annum, 
under  the  price  of  steam  power. 

Accrued  Depreciation. 

[4]  The  decision  of  the  supreme  court  of  appeals  in  the  Peters- 
burg Gas  Case,  suf/ra,  disposes  of  the  contention  of  the  Company, 
opposed  by  the  city  attorney  of  Norfolk  and  the  other  respond- 
ents, that  accrued  depreciation  should  not  be  deducted  from  the 
rate  base,  by  indicating  that  there  should  be  a  deduction  for  ob- 
served depreciation.  The  Commission  has  found  in  its  expe- 
rience with  valuations  that,  while  examination  of  the  property 
and  consideration  of  its  wear  is  the  most  satisfactory  method  of 
calculation,  it  is  not  always  a  possible  method  where  the  property 
is  of  such  character  or  so  placed  as  to  render  actual  observation 
impracticable.     There  are  difficulties  when  attempts  are  made 

to  apply  this  method  to  certain  property  which  may  not  be  ob- 
r.u.R.iol>2D. 


RE  VIRGINIA  RAILWAY  &  P.  00.  367 

served,  sucn  as  poles,  gas  and  water  mains,  and  lights  and  tele- 
phone wires  in  conduits. 

It  becomes  necessary,  therefore,  in  such  cases  to  apply  other 
methods  than  observed  depreciation  to  unobservable  property. 
Here,  again,  "no  hard  and  fast  rule  can  be  safely  laid  down." 
It  was  and  is  the  opinion  of  the  Ccwnmission's  engineer,  approved 
by  the  Commission,  upon  weighing  all  the  factors,  including 
the  present  operating  condition  of  the  property,  observed  wear, 
the  approximate  average  age  and  expectancy  of  life,  that  15 
per  cent  is  a  fair  deduction  from  the  valuation  for  accrued  de- 
preciation. 

Summary  of  Valuation. 

Upon  all  the  facts  set  forth  in  this  opinion,  the  Commission 
reaches  the  following  conclusion  as  to  the  valuation  of  the  light 
and  power  departments  of  the  Virginia  Eailway  &  Power  Com- 
pany. 

1914  Appraisal  of  directly  distributed  costs  on  1920  inventory, 
less  1914  land    $8,610,613.00 

Less  55.9  per  cent  of  $3,505,577.50,  cost  of  additions  1914  to 
1920,  being  deduction  of  these  additions  at  1914  prices  ....       1,959,617.82 

Making  1914  appraisal  of  directly  distributed  costs  on  1914 

property    $6,650,995.18 

Plus  20  per  cent  overhead  construction  costs 1,330,199.03 

1914  property  at  1914  prices,  including  overheads   $7,981,194.21 

Appreciation  22.983  per  cent  seven  years  at  3  per  cent  com- 
pounded      1,834,317.86 

Additions  at  cost  1914  to  end  of  1921 4,281,937.63 

$14,097,449.70 
Leas  15  per  cent  depreciation  2,114,01 7.45 

$11,982,832.25 
Add  1920  land  and  water  rights  1,411,357.00 

$13,304,180.25 

Plus  16  per  cent  going  value 2.009. 128..35) 

Plus  working  capital  and  supplies 610,081.00 

Flate  base,  December  31,  1921    $16,019,398.64 

The  Commission  finds,  tlierefore,  and  it  will  be  so  provided  in 
the  order  in  this  case,  that  the  fair  value  of  the  li<rht  and  power 
properties  of  the  Virginia  Railway  &  Power  Company  for  rate- 
making  purposes  as  of  December  31,  1921,  is  $16,019,398.64, 
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BE  WISCONSIN  TELEPHONE  COMPANY. 

[U-2487.] 

Depreciation  —  Reserve  —  Telephone  {companies  —  Segregation  for 
exchangee. 

1.  A  telephone  company  is  not  required  to  show  a  depreciation 
reserve  for  each  separate  exchange,  since  the  reserve  for  depreciation 
or  for  retirement  losses  is  a  corporate  affair  and  the  company,  rather 
than  the  exchange,  assumes  the  obligation  to  meet  the  retirement  losses 
and  to  make  necessary  replacements. 

Depreciation  —  JReserve  —  Reinvestment, 

2.  A  public  utility  company  may  properly  reinvest  a  depreciation 
reserve  in  its  plant  instead  of  retaining  its  identity  and  investing  it 
at  interest,  since  its  investment  in  securities  or  in  bank  accounts  would 
earn  for  the  company  normally  less  than  it  would  have  to  pay  for 
money  borrowed  for  extensions  and  additions  which  can  be  financed 
by  the  use  of  the  reserve  assets. 

Return  —  Reasonableness  as  a  whole  —  Separate  exchanges  —  Re^ 
tiretnent  of  property, 

3.  Separate  communities  served  by  a  large  telephone  company 
should  not  be  burdened  with  losses  due  to  the  retirement  of  property 
in  other  exchanges  but  a  depreciation  reserve  should  be  provided  to 
meet  the  retirement  losses  in  each  individual  exchange. 


Depreciation  —  Reserve  and  funds  —  Distinction, 

Discussion  of  the  difference  between  depreciation  reserve  and  de- 
preciation fund,  p.  371. 

[May  81,  1922.] 

Application  for  authority  to  increase  telephone  rates;  in- 
creased rates  authorized. 

By  the  Commission:  The  application  in  this  case  was  filed 
with  the  Commission  on  April  20,  1921.  In  its  application  the 
petitioner  states  that  owing  to  the  increase  in  the  cost  of  opera- 
tion the  revenues  under  the  present  rates  are  inadequate  to 
provide  properly  for  depreciation  and  to  allow  a  reasonable  re- 
turn upon  the  investment.  Authority  is  requested  to  discon- 
tinue the  present  rates  and  to  establish  increased  rates.  The 
following  table  sets  forth  the  more  important  of  present  and 

proposed  rates. 
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Present  Proposed 

Looal  Beroiee:                                                Vet  Rate,  Vet  Rate. 

Buainess,  one  partji  • $3.50  per  montb  $4.00  per  month 

Business,  two  party   2.50  per  month  3.50  per  month 

Business,  extension     •• 60  per  month  1.00  per  month 

Residence^  one  party  2.00  per  month  2.50  per  month 

Residence,  two  parfy   • 1.50  per  month  2.00  per  month 

Residence,  lour  party 1.75  per  month 

Residence,  extension    60  per  month  .75  per  month 

P.  B.  X.  (Business)  two  way  trunk    2.50  per  month  4.00  per  month 

P.  B.  X.  (Business)  receiving  trunk     2.00  per  month  discontinued 

P.  B.  X.  Stations 60  per  month  1.00  per  month 

RwraX  Service: 

Company  owned 1.25  per  month  2.00  per  month 

Switched 25  per  month  .75  per  month 

Hearing  in  the  case  was  held  in  Madison  on  July  18,  1921^ 
at  which  the  following  appearances  were  entered.  J.  F.  Krizek 
and  F.  M.  McEniry  for  the  applicant ;  Lockney  and  Lowry  for 
various  telephone  users;  Ed.  D.  Welsh  and  Mayor  Phillip  Kiehl 
for  the  city  of  Waukesha;  Charles  E.  Nelson  for  the  Manufac- 
turers Branch  of  the  Association  of  Commerce;  and  Charles  E. 
Quinn  and  William  Steinke  in  their  own  behalf. 

Subsequent  to  the  hearing  of  July  18,  1921,  the  Commis- 
sion made  an  appraisal  of  the  property  of  the  exchange  at 
Waukesha  and  on  April  26,  1922  a  second  hearing  was  held  at 
which  J.  F.  Krizek  and  F.  M.  McEniry  appeared  for  the  ap- 
plicant and  G.  H.  Daubner,  city  attorney,  appeared  for  the  city 
of  Waukesha, 

At  the  first  hearing  the  applicant  submitted  several  exhiliits 
dealing  with  the  classification  of  subscribers,  book  value  of  the 
property  and  plant,  operating  revenues  and  expenses  for  the 
year  ended  December  31,  1920  and  an  estimate  of  the  probable 
results  of  operation  under  the  proposed  rates  and  normal  oper- 
ating costs.  The  testimony  at  the  second  hearing  pertained 
chiefly  to  the  inventory  and  appraisal  of  the  exchange  property 
at  Waukesha  as  made  by  the  engineering  staff  of  the  Commis- 
sion. 

Property  and  Plant. 

At  the  time  of  the  first  hearing  the  applicant  requested  that 
the  book  value  of  the  property  as  of  December  31,  1920,  toerotli- 
er  with  an  allowance  for  additional  investment  necessary  to  re- 
store the  plant  to  normal  working  condition  and  an  allowance 
for  the  prorate  of  the  Milwaukee  general  investment  be  accepted 
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as  a  rate  base  for  purposes  of  this  case.  The  representatives 
of  the  city  of  Waukesha,  however,  objected  to  the  book  value 
of  the  plant  and  requested  that  the  Commission  make  an  ap- 
praisal of  the  property.  In  compliance  with  their  request  an 
appraisal  was  made  as  of  March  1,  1922,  the  summary  of  which 
is  as  follows: 

* 

Land  $1,216.00 

Distribution   system    134,060.00 

Kxchange  equipment  30,662.00 

General  equipment   3,306.00 

Paving    1,009.00 

Total  above  items $179,253.00 

Materials  and  supplies  3,171.00 

Total   $182,424.00 

As  the  above  appraisal  was  made  after  the  close  of  the  year 
1921  during  which  time  the  applicant  added  over  $30,000  of 
property  we  believe  that  the  only  additional  allowance  which 
we  need  consider  is  the  portion  of  the  Milwaukee  general  in- 
.  vestment  assignable  to  Waukesha.  This  investment  consists 
of  the  part  of  the  Milwaukee  general  office  building,  storehouse, 
and  materials  and  supplies  which  is  used  by  the  state  exchanges 
outside  of  the  city  of  Milwaukee  and  has  been  apportioned  by 
the  applicant  on  the  basis  of  the  plant  investment  at  each  ex- 
change. On  the  basis  of  this  apportionment,  which  we  believe 
is  reasonable,  the  Waukesha  exchange  is  charged  with  $13,581 
making  the  total  investment  upon  which  the  applicant  is  en- 
titled to  earn,  $197,005. 

Depreciation, 

One  of  the  principal  difficulties  which  the  city's  representative 
has  encountered  in  this  case  has  grown  out  of  an  apparent  mis- 
understanding of  the  nature,  purposes,  and  legitimate  uses  of 
the  reserve  for  depreciation  and  such  actual  funds  as  may  be 
retained  with  identity  separate  from  the  general  cash  funds  of 
the  utility. 

[1,  2]  First  of  all  there  seems  to  be  a  confusion  between  a 

depreciation  fund  and  a  depreciation  reserve.     A  depreciation 

reserve   represents   the    accumulated   amount   which    the    util« 

ity  has  reserved,  generally  out  of  its  earnings,  to  meet  the  loss 
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on  retirement  of  property  when  that  loss  occurs.  It  appears 
as  a  liability  account  on  the  balance  sheet  of  the  company 
and  is  offset  by  whatever  form  of  asset  the  reserve  earnings 
may  have  been  converted  into.  The  depreciation  fund  rep- 
resents cash  or  its  equivalent  in  securities,  and,  although  the 
wordinor  of  the  public  utility  law  contemplates  the  establish- 
ment of  a  fund,  it  permits  its  diversion  to  other  legiti- 
mate uses  so  that  there  is  nothing  in  the  law  which  seems  to 
contemplate  that  the  accrued  depreciation  shall  be  offset 
by  cash  or  securities.  If  assets  in  some  form  or  other  have 
really  been  retained  in  the  business  by  reserving  a  portion  of 
the  earnings  before  the  declaration  of  dividends  and  if  the 
amount  of  these  assets  is  sufficient  to  meet  the  accruing  liabil- 
ity for  loss  on  retirement  of  property,  the  absence  of  a  fund  is 
not  normally  of  serious  import.  In  fact,  in  most  cases  it  would 
be  poor  business  policy  to  retain  the  fund  since  more  advantage- 
ous use  of  the  assets  can  be  made  in  other  ways. 

The  city  attorney  also  is  apparently  misled  because  the  com- 
pany's balance  sheet  does  not  show  a  depreciation  reserve  for 
the  Waukesha  exchange  separately.  There  is  no  reason  that  we 
know  of  why  such  reserve  should  be  shown.  There  is  no  prin- 
ciple of  corporate  finance  with  which  we  are  familiar  which  re- 
quires that  the  reserve  for  depreciation  or  for  retirement  losses 
should  be  anything  other  than  a  corporate  affair.  The  corpora- 
tion assumes  the  liability  to  meet  the  retirement  losses  at  Wau- 
kesha and  to  make  necessary  replacements.  The  Waukesha  ex- 
change has  no  liability  and  cannot  have  any  since  it  is  not  an 
entity  which  can  function  by  itself.  Consequently,  the  com- 
pany is  doing  all  that  either  the  public  utility  law  or  the  ordi- 
nary principles  of  corporate  finance  require  if  it  carries  an  ade- 
quate reserve  on  the  books  of  the  corporation  itself. 

Because  of  the  misunderstanding  as  to  the  necessity  of  carry- 
ing  a  reserve  balance  for  each  exchange,  the  conclusion  has  ap- 
parently  been  reached  that  there  is  something  wrong  in  such 
use  as  may  have  been  made  on  other  portions  of  the  system  of 
sums  reserved  to  meet  retirement  losses  at  Waukesha.  However, 
the  retention  of  these  assets  in  the  corporate  business  is  a  recog- 
nition by  the  corporation  of  its  liability  to  meet  these  losses 
on  the  Waukesha  exchange  and,  unless  their  use  on  other  por- 
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tions  of  the  system  has  been  ill  advised  and  unwise,  the  ability 
to  meet  the  retirement  loss  at  Waukesha  is  not  impaired  by 
such  use  but  is  as  fully  protected  as  it  would  be  by  the  use  of 
such  assets  in  Waukesha  or  by  their  retenticm  in  a  fund. 

Criticism  was  made  by  the  city  attorney  of  the  fact  that  the 
company  was  not  able  to  state  whether  the  particular  funds 
which  might  be  considered  as  offsetting  the  accruing  liability 
for  retirement  loss  at  Waukesha  were  represented  by  invest- 
ments in  that  exchange  or  in  other  exchanges  or  in  toll  system. 
As  we  see  it,  there  is  nothing  to  criticise  here.  To  attempt  to 
identify  the  source  of  all  expenditures  as  would  be  required  to 
meet  this  criticism  is  practically  impossible  and  is  not  required 
by  any  recognized  principle  of  accounting.  Whether  a  par- 
ticular pole  installed  in  the  city  of  Milwaukee  was  paid  for  by 
cash  which  represents  an  asset  retained  in  the  business  to  meet 
the  retirement  loss  at  Waukesha  or  by  cash  obtained  from  the 
sale  of  securities  or  by  cash  obtained  from  other  sources  is  some- 
thing that  no  accounting  system  that  we  know  of  would  deter- 
mine and,  even  if  it  could  be  determined,  the  accounting  effort 
required  by  it  would  b§  one  of  the  most  extravagant  instances 
of  wastefulness  in  public  utility  operation  that  we  can  conceive 
of. 

The  question  has  been  raised  by  the  city  attorney  why  the 
fund,  which  fund  as  previously  explained  is  not  retained  with 
separate  identity,  is  not  invested  to  earn  interest.  The  prin- 
cipal reason  probably  is  that  such  investment  would  be  a  waste- 
ful use  of  the  fund  inasmuch  as  the  retention  of  the  identity 
of  the  fund  and  its  investment  in  securities  or  in  bank  accounts 
would  earn  for  the  company  normally  less  than  it  would  have 
to  pay  for  money  borrowed  for  extensions  and  additions  which, 
under  the  present  practice,  can  be  financed  by  the  use  of  re- 
served assets.  Actually  the  use  of  the  reserved  assets  or  funds, 
if  we  choose  to  call  them  that,  in  building  extensions  to  the 
property  is  equivalent  to  their  investment  at  a  rate  of  interest 
such'  as  that  property  earns  and  this  fact  Jias  been  given  full 
consideration  by  the  Commission,  first,  in  fijcing  the  amount 
of  the  rate  of  return  to  which  the  company  is  entitled  which 
takes  into  consideration  the  several  sources  from  which  its  cap- 
ital is  obtained,  and  second,  in  fixing  the  amount  which  must 
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be  charged  to  operating  expenses  for  depreciation  which  takes 
into  consideration  the  fact  that  an  interest  credit  to  the  reserve 
is  contemplated. 

[3]  There  remains,  as  we  read  the  statement  of  the  city  at- 
torney, one  question  still  unanswered  with  reference  to  this  re- 
serve. This  question  is  in  effect  whether  one  community  should 
be  burdened  with  losses  due  to  the  retirement  of  property  in 
other  communities.  In  some  states  rates  for  telephone  systems 
comparable  with  the  Wisconsin  Telephone  Company  have  been 
fixed  upon  the  state-wide  requirements  of  the  company.  This 
has  not  been  the  principle  upon  which  the  Wisconsin  Commis- 
6ion  has  proceeded  with  regard  to  exchange  rates.  It  follows 
that  this  Commission  does  not  believe  that  one  community  should 
be  burdened  with  losses  due  to  the  retirement  of  property  in 
another  and  we  have  never  fixed  exchange  rates  on  such  a  basis 
and  do  not  contemplate  so  fixing  them  in  this  case.  The  reserve 
provision  which  will  be  allowed  in  this  case  is  such  reserve  pro- 
vision as  in  our  judgment  is  required  to  meet  the  retirement 
losses  at  Waukesha.  If,  however,  there  is  a  balance  accumu- 
lated not  immediately  required  for  retirement  losses  in  that 
exchange  it  would  be  worse  than  useless  to  require  the  segrega- 
tion and  retention  of  those  assets  in  a  fund,  since  that  treatment 
would  prevent  their  most  economical  use  and  would  in  the  long 
run  require  the  company  to  obtain  money  from  other  sources 
at  a  higher  cost  than  the  compensation  which  it  could  obtain 
for  the  use  of  the  fund. 

After  careful  consideration  of  this  matter  we  conclude  that 
an  allowance  of  $10,000  per  year  will  be  reasonable. 

Operating  Revenues  and  Expenses. 

The  following  table  shows  the  details  of  the  operating  reve- 
nues and  expenses  of  the  Waukesha  exchange  for  the  years  end- 
ed December  31,  1920  and  December  31,  1921.  The  items  as 
set  forth  pertain  to  the  exchange  system  only  as  the  revenues 
and  expenses  incident  to  the  operation  of  the  toll  business  have 
been  excluded.     [Tables  omitted.] 

The  operating  expenses  as  shown  in  the  above  table  compare 
favorably  with  operating  expenses  of  similar  exchanges  of  the 
Wisconsin  Telephone  Company  and  independent  telephone  com- 
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panics  and  we  believe  can  be  accepted  as  fairly  representative 
of  recent  operating  conditions. 

It  will  be  noted  from  the  above  table  that  the  applicant  had 
$15,198.56  available  in  1920  and  $14,486.50  available  in  1921 
for  depreciation  and  return  upon  the  investment.  As  the  de- 
preciation requirement  in  1921  was  approximately  $10,000  there 
was  left  only  $4,486.50  for  return  on  the  investment  which  is 
less  than  a  2i  per  cent  return  and  is  unreasonably  low.  It  ap- 
pears therefore  that  the  applicant  is  entitled  to  some  increase 
in  rates.  In  order  to  determine  the  reasonableness  of  the  com- 
pany's proposed  rates  we  have  applied  the  rates  to  the  average 
distribution  of  service  during  the  year  1921  and  have  found 
that  the  net  revenue  would  have  been  increased  by  approxi- 
mately $16,600  which  would  have  made  the  return  on  the  in- 
vestment somewhat  excessive. 

After  careful  consideration  of  the  entire  matter  we  are  of 
the  opinion  that  the  present  rates  are  unreasonably  low  and  in- 
sufficient to  enable  the  applicant  to  furnish  adequate  service  and 
that  the  rates  hereinafter  provided  for  are  just  and  fair  and 
will  produce  a  reasonable  return  upon  the  investment. 

Note. — Depreciation. 

J.  Necessity  for  allfmnince,  374. 
II.  Computation,  37S. 
ill.  Rate  of  depreciation: 
a,  AutotnohileSf  376. 
h.  Gas,  376. 

c.  Street  railways,  376. 

d.  Telephones,  376. 

e.  Water,  377. 
IV.  Reserves,  377. 

J.  Necessity  for  allowance. 

In  Ee  Willits  Teleph.  &  Teleg.  Co.  Decision  No.  9957,  Application 
Nos.  5641,  7273,  Dec.  31,  1921,  the  California  Commission  held  that 
it  was  an  unsound  policy  for  a  telephone  company  to  make  no  provi- 
sion for  the  replacement  of  property  made  necessary  by  depreciation. 

In  Ee  Perry  Teleph.  Co.  No.  11610,  Jan.  23,  1922,  the  lUinoia 
Commission  said:  "A  public  utility  is  required  to  replace  the  vari- 
ous units  of  its  property  as  they  reach  the  end  of  their  useful  period. 
The  cost  of  such  replacement  is  not  a  direct  charge  to  operation  but 
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to  the  depreciation  account.  Funds  for  this  purpose  are  properly 
obtained  by  setting  aside  from  earnings  a  sufficient  sum  each  year 
to  maintain  the  integrity  of  the  investment.  This  annual  contribu- 
tion constitutes  the  depreciation  reserve/^  The  same  statement  was 
made  in  Ee  Fossland  Teleph  Co.  No.  10786  and  in  Ee  Mahomet 
Teleph.  Co.  No.  10202,  March  8,  1922. 

In  the  decision  rendered  by  the  Board  of  Arbitration  appointed  to 
determine  the  cost  less  depreciation  of  street  railway  property  about 
to  be  purchased  by  the  city  of  Detroit  under  the  terms  of  a  franchise, 
it  was  said :  "Depreciation  is  a  very  real  thing.  It  must  'be  taken 
into  account  in  the  case  of  every  utility  in  the  fixing  of  rates,  other- 
wise the  invested  capital  is  depleted  year  by  year.  Unless  private 
capital  can  be  kept  intact  it  will  inevitably  seek  other  fields  of  in- 
vestment. Unless  publicly  owned  properties  are  wholly  self-support- 
ing, then  they  must  cease  to  exist.^*  Journal  of  the  Common  Coun- 
cil, Jan.  10,  1922. 

The  Oregon  Commission  has  said  in  a  water  rate  case:  "The 
company  had  not  created  a  reserve  for  accrued  depreciation.  It  is 
imperative  that  a  reserve  be  created  and  an  allowance  for  depreciation 
be  set  aside  out  of  earnings.*'  Ee  Eockaway  Beach  Co.  P.  S.  C.  Or. 
Order  No.  839,  U-F-375,  June  5,  1922;  Ee  Garibaldi  Beach  Water 
Co.  P.  S.  C.  Or.  Order  No.  841,  U-F-377,  June  6,  1922. 

In  Ee  Prairie  Farm,  E.  &  D.  Co-op.  Teleph.  Co.  U-2450,  March 
13, 1922,  the  Wisconsin  Commission  stated  that  a  telephone  company 
should  provide  for  its  depreciation  requirements  ahead  of  its  div- 
idends. 

II.  Computation* 

In  Ee  Mountain  Water  Co.  Decision  No.  9513,  Application  Nos. 
6324,  6325,  September  14,  1921,  the  California  Commission  esti- 
mated a  replacement  annuity  of  a  water  utility  by  the  6  per  cent 
sinking  fund  method. 

In  the  decision  rendered  by  the  Board  of  Arbitration  appointed 
to  determine  the  cost  less  depreciation  of  street  railway  property 
about  to  be  purchased  by  the  city  of  Detroit  under  the  terms  of  a 
franchise,  in  determining  the  amount  of  accrued  depreciation  it  was 
said:  "As  the  arbitrators  have  assumed  that  the  cost  which  is 
meant  by  the  resolutions  is  actual  cost,  money  actually  disbursed, 
and  not  a  sum  or  price  which  may  have  been  a  current  price  at  the 
time  of  construction  but  which  w^as  not  actually  paid  for  materials 
purchased  at  that  time,  so  they  assume  that  the  depreciation  which 
is  to  be  found  is  that  which  has  actually  taken  place  as  determined 
by  an  investigation  of  the  property  itself,  and  not  some  theoretical 
figure,  computed  by  an  academic  and  hypothetical  'rule'  which  rests 
on  someone's  conjecture  as  to  the  probable  or  possible  life  of  the 
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property.  The  arbitrators  believe  that  the  use  of  the  so-called  life 
tables  is  the  most  extreme  form  of  hypothesis,  and  no  weight  has 
been  given  to  any  estimates  based  on  assumed  life.  The  amount  of 
depreciation  depends  upon  the  character  of  the  use,  the  extent  of 
the  use,  the  amount  of  money  spent  in  maintenance  and  the  quality 
of  that  maintenance.^'  Journal  of  the  Common  Council,  Jan.  10, 
1922. 

In  Ee  Southern  P.  Co.  XJ-F-341,  342,  357,  P.  S.  C.  Or.  Order 
No.  792,  Dec.  30,  1921,  the  Oregon  Commission  said,  regarding  a 
theory  that  permits  a  utility  to  calculate  depreciation  on  a  straight 
line  method  and  earn  on  an  undepreciated  value:  **This  method 
in  each  case  gives  the  company  the  highest  possible  amount;  is  in- 
equitable and  unfair,  and  a  practice  which  would  undoubtedly  be 
questioned  by  any  court  in  the  land." 

In  Re  Tennessee  Power  Co.  Dec.  19,  1921,  the  Tennessee  Com- 
mission held  that  a  2i  per  cent  annual  depreciation  of  the  depreci- 
able property  of  a  power  company  should  be  set  up  on  a  straight-line 
basis. 

In  Ee  Wisconsin  Teleph.  Co.  U-2485,  Nov.  30,  1921,  a  telephone 
Company  was  allowed  a  3  per  cent  annual  reserve,  on  the  sinking- 
fund  basis,  for  depreciation. 

I//.  Rate  of  depreeiatiofu 
a.  A'kUantohileB. 

In  Be  Golden  Eagle-Barker  Stage,  Decision  No.  9220,  Applica- 
tion No.  6470,  July  12,  1921,  the  California  Commission  held  that 
an  allowance  of  25  per  cent  for  depreciation  on  old  automobiles  was 
excessive. 

b.  Qqm. 

In  Hanover  ▼.  Conewago  Gas  Co.  Complaint  Docket  Nob.  3316, 
3379,  Jan.  16,  1922,  the  Pennsylvania  Commission  allowed  a  gas 
company  2  per  cent  of  the  rate  base  for  annual  renewals  and  replace- 
ments. 

e.  street  railtoays. 

In  Ee  Kansas  City,  Clay  County  &  St.  Joseph  Ey.  Co.  Case  No. 
2906,  April  2, 1921,  the  Missouri  Commission  allowed  an  interurban 
railway  3  per  cent  for  depreciation. 

d.  Telephones. 

In  Ee  Jetmore  Teleph.  Co.  Docket  Nos.  4266,  4206,  Dec.  17, 
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1921,  the  Kansas  Commission  allowed  a  telephone  company  an  an- 
nual depreciation  reserve  amounting  to  5  per  cent  on  the  fair  value 
of  the  plant. 

In  Be  Kansas  City  Long  Distance  Teleph.  Co.  No.  2917,  Jan.  5, 

1922,  the  Missouri  Cominission  allowed  a  telephone  company  an 
annual  depreciation  reserve  of  6  per  cent. 

In  Ee  Seymour-Shiocton  Teleph.  Co.  11-2576,  Dec.  31,  1921,  the 
Wisconsin  Commission  computed  depreciation  of  telephone  property 
at  6  per  cent. 

«.  Water, 

In  Be  Sterling  Water  Co.  No.  10605,  May  25,  1922,  the  Illinois 
Commission  allowed  a  water  utility  an  annual  depreciation  reserve 
of  1.57  per  cent  of  the  original  cost  of  the  depreciable  property  of 
the  plant. 

TF.  Reserves. 

In  Ee  Lenawee  County  Teleph.  Co.  D-327,  Feb.  28, 1922,  Commis- 
sioner Smith  of  the  Michigan  Conmiission,  in  discussing  the  finan- 
cial affairs  of  a  telephone  utility  seeking  permission  to  issue  stock, 
said:  ^This  cash  reserve  (depreciation  firnd)  of  the  telephone 
company  amounting  to  approximately  $75,000  is  not  the  property 
of  the  stockholders,  but  represents  money  paid  in  by  the  telephone 
using  public  to  offset  the  deterioration  and  depreciation  of  the  tele- 
phone property  caused  hy  years  of  service.  This  fund  is  in  effect  a 
trust  fund,  the  real  ownership  of  the  fund  being  in  the  telephone- 
using  public  of  Lenawee  county.  While  it  technically  stands  in  the 
name. of  the  Lenawee  County  Telephone  Company,  it  would  have 
no  right  to  appropriate  it  to  the  payment  of  dividends  to  stockhold- 
ers. It  represents  money  paid  by  the  telephone-using  public  to  the 
telephone  company  over  and  above  a  fair  and  reasonable  return  to 
the  stockholders  to  enable  the  telephone  company  to  keep  the  tele- 
phone plant  and  equipment  in  condition  so  that  it  can  give  adequate 
service  to  the  said  telephone-using  public.** 
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BE  EAST  BAY  WATER  COMPANY. 

[Decision  No.  9964,  Application  No.  7430.] 

Security  issues  ~  Purpose  *  Refunding  funded  debt  ~  Property 
value. 

There  is  no  objection  to  the  refxinding  of  funded  debt  through  the 
issue  of  stocky  provided  a  companT's  properties  are  reasonably  capital- 
ized. 

[January  4,  1922.] 

Application  for  authority  to  issue  cumulative  preferred 
stock;  stock  issue  authorized. 

Appearances:  McKee,  Tasheira  and  Wahrhaftig,  by  A.  Tas- 
heira,  for  applicant. 

Rowelly  Commissioner:  Applicant  asks  permission  to  issue 
$333,715.10,  par  value,  of  its  Class  "A"  6  per  cent  cumulative 
preferred  stock  to  reimburse  its  treasury  on  account  of  moneys 
used,  or  to  be  used,  for  sinking  fund  payments  and  to  pay  for 
additions  and  betterments. 

The  testimony  shows  that  Cyrus  Peirce  and  Company  have 
agreed  to  purchase  $300,000  par  value  (3,000  shares)  of  the 
stock  at  $77  per  share  and  accrued  dividends.  The  order  here- 
in will  authorize  the  sale  of  the  3,000  shares  at  the  price  men- 
tioned. The  remainder  of  the  stock  covered  in  this  application, 
namely  $33,715.10,  may  be  sold  only  at  such  minimum  price 
as  the  Commission  may  hereafter  determine  by  a  supplemental 
order. 

Under  its  unifying  and  refunding  mortgage,  applicant  can 
ask  the  trustee  to  certify  bonds  equal  in  face  amount  to  75  per 
cent  of  the  cost  of  additions  and  betterments,  provided  of  course, 
it  complies  with  the  conditions  mentioned  in  the  unifying  and 
refunding  mortgage.  Applicant  has  filed  a  statement  in  which 
it  reports  $547,171.87  of  actual  or  estimated  expenditures  for 
additions  and  betterments  from  January  1,  1921,  to  December 
31,  1921.  The  $547,171.87  includes  $80,000  of  estimated  ex- 
penditures for  December.  If  we  assume  that  25  per  cent  of 
the  1921  construction  expenditures  are  financed  through  the  is- 
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€ue  of  stock,  applicant  will  have  to  issue  stock  in  the  amount  of 
$136,792.96.  The  Commission  by  Decision  No.  9655  author- 
ized applicant  to  issue  $63,225.86  par  value  of  stock.  Deduct- 
ing the  $63,225.86  from  the  $136,792.96  leaves  a  balance  of 
$73,567.10,  which  amount  is  included  in  the  $333,715.10  of 
stock  covered  in  this  application. 

Applicant  has  not  submitted  any  detailed  information  regard- 
ing its  estimated  construction  expenditures  during  December, 
1921.  The  order  herein,  as  stated,  will  permit  of  the  sale  at  this 
time  of  only  $300,000  of  stock  applied  for.  The  remaining 
$33,715.10  par  value  of  stock  which  may  not  be  sold  except 
at  such  minimum  price  as  the  Conmiission  may  hereafter  deter- 
mine, represents  more  than  25  per  cent  of  the  company's  esti- 
mated December  construction  expenditures.  At  the  time  that 
applicant  requests  permission  to  sell  the  $33,715.10  par  value 
of  stock,  it  should  file  with  the  Commission  a  detailed  statement 
of  its  December  construction  expenditures  and  the  Commission 
will  thereafter  determine  the  purposes  for  which  the  company 
may  use  the  proceeds  obtained  from  the  sale  of  the  $33,715.10 
par  value  of  stock. 

Applicant  reports  sinking  fund  payments  as  follows: 

January  1,  1921  $132,019.00 

January  1,  1922  128,129.00 

Total  $260,148.00 

These  payments,  it  appears,  have  been  made  or  will  be  made 
pursuant  to  applicant's  deed  of  trust  executed  to  the  Union 
Trust  Company  of  San  Francisco  on  January  1,  1916,  and  its 
deed  of  trust  executed  to  the  Mercantile  Trust  Company  on  Sep- 
tember 1,  1921.  Under  ita  deeds  of  trust,  applicant  can  make 
the  sinking  fund  payments  either  in  cash  or  in  bonds.  The  rec- 
ord shows  that  of  the  $260,148,  $13,148  represents  cash  pay- 
ments and  $247,000  was  paid  in  bonds. 

In  effect,  applicant  asks  permission  to  substitute  Class  "A"  6 
per  cent  stock  for  5i  per  cent  first  mortgage  bonds  outstanding. 
There  is  no  objection  to  the  refunding  of  funded  debt  through 
the  issue  of  stock,  as  proposed  by  applicant,  provided  a  com- 
pany's properties  are  reasonably  capitalized.  If  the  capitaliza- 
tion is  in  excess  of  the  reasonable  value  of  the  properties,  sur- 
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plus  earnings  should  be  used  to  pay  funded  debt,  and  no  stock 
issued  to  reimburse  the  treasury  of  a  company  because  it  used 
such  earnings  to  meet  sinking  fund  payments.  I  find  that  ap- 
plicant's properties  are  capitalized  in  such  a  manner  that  the 
Commission  may  properly  permit  of  the  refunding  of  the  sink- 
ing fund  payments  as  requested. 


OAIilFORNIA  BAHiROAD  COMMISSION. 

BE  THOMAS  J.  EOUKKE,  at  al. 

[Decision  No.  10020,  Application  No.  7041.] 

Bat€9  ~  Potoera  of  Commission  *  Contractual  rights  ~  IrriffoU&n* 

Rates  for  irrigation  service  furnished  under  a  contract  and  deed 
of  land  by  a  company  operating  a  public  utility,  are  subject  to  regula- 
tion by  the  Commission. 

[January  30,  1922.] 

Application  by  the  owner  of  a  water  plant  to  adjust  and  es- 
tablish new  rates;  new  rate  schedule  authorized. 

Appearances:  Angus  Lindley,  for  applicant;  John  P.  Dunn, 
for  Paul  J.  Otto,  Protestant. 

By  the  Commission :  Thomas  J.  Rourke  and  Ella  M.  Rourke^ 
applicants  herein,  own  and  operate  a  small  water  system  located 
about  two  and  one-half  miles  south  of  Azusa,  Los  Angeles 
county,  and  supply  water  for  domestic  and  irrigation  use. 

Applicants  allege  in  effect  that  the  present  irrigation  rate 
does  not  produce  sufficient  revenue  to  cover  maintenance  and 
operating  expense,  and  that  no  rate  has  ever  been  established 
for  domestic  service. 

The  present  rates  were  established  by  this  Conmiission  in 
Decision  No.  8070,  dated  September  4,  1920,  in  Application 
No.  5436,  entitled :  "In  the  Matter  of  the  Application  of  Thomas 
J.  Rourke  and  Ella  M.  Rourke,  his  wife,  owners  of  a  water 
plant,  to  abandon  public  utility  service/*  They  apply  only  for 
consumers  in  a  Mexican  colony,  which  at  that  particular  time 
was  the  only  water  service  rendered  by  the  utility  other  than 
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the  irrigation  supply  to  Paixl  J.  Otto  and  to  the  applicants 
themselves.  It  is  now  proposed  to  establish  rates  for  all  service, 
including  a  rate  for  water  furnished  for  domestic  purposes. 

A  public  hearing  in  this  matter  was  held  at  Los  Angeles,  be- 
fore Examiner  Satterwhite,  of  which  all  interested  parties  were 
notified  and  given  an  opportunity  to  appear  and  to  be  heard. 

This  water  system  consists  of  a  16-inch  well  300  feet  deep,  a 
Xo.  28  Pomona  pump  operated  by  a  30-horsepower  gas  engine, 
1,650  feet  of  8-inch  concrete  pipe,  800  feet  of  2-inch  standard 
screw  pipe,  and  1,274  feet  of  1^-inch  standard  screw  pipe.  Wa- 
ter for  irrigation  use  and  for  the  Mexican  colony  is  pumped 
directly  into  the  distribution  mains,  while  the  water  for  domes- 
tic service  is  delivered  into  a  small  storage  tank,  from  which  it 
is  distributed  to  the  points  of  use.  Water  for  the  Mexican 
colony  is  delivered  into  cisterns  from  which  it  is  drawn  as  need- 
ed. A  test  of  the  pump  indicates  that  it  is  in  need  of  minor 
repairs;  that  its  present  capacity  is  about  25  miner's  inches  or 
43,700  cubic  feet  in  twenty-four  hours;  and  that  its  maximum 
capacity,  when  in  good  working  order,  is  approximately  38 
inches. 

Mr.  Paul  J.  Otto,  one  of  the  consumers  of  water  for  irriga- 
tion use,  made  claim  to  certain  contractual  rights  and  questioned 
the  Commission's  jurisdiction  in  establishing  a  rate  for  his  serv- 
ice. It  appears  that  the  applicants  herein,  on  October  22,  1917, 
entered  into  an  agreement  with  Mr.  Otto  whereby  he  was  grant- 
ed an  option  for  the  purchase  of  five  acres  of  land  immediately 
west  of  the  property  on  which  applicants'  water  system  is  lo- 
cated. This  agreement  carried  with  it  the  right  to  obtain  suffi- 
cient water  for  the  irrigation  of  the  tract,  to  be  delivered  in  irri- 
gation heads  of  not  more  than  50  inches  and  to  be  paid  for  at 
the  rate  of  2  cents  per  miner's  inch  per  hour.  On  February  12, 
1921,  the  applicants  herein  conveyed  the  property  to  Mr.  Otto 
by  grant  deed,  which  provided  for  the  delivery  of  water  in  the 
same  manner  as  set  out  in  the  option  agreement.  It  is  upon 
this  agreement  and  deed  that  Mr.  Otto  bases  his  claim  to  con- 
tractual rights,  and  questions  the  Commission's  jurisdiction.  It 
appears,  however,  that  previous  to  the  date  of  this  agreement 
applicants  stood  ready  to  furnish  and  did  furnish  water  for  com- 
pensation, whenever  called  upon  to  do  so,  to  all  property  owners 
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in  the  vicinity  who  desired  service  and  could  reasonably  be  sup- 
plied through  the  distribution  system.  It  is,  therefore,  evident 
that  applicants  were  operating  a  public  utility  previous  to  the 
date  of  the  agreement  entered  into  with  Mr.  Otto,  and  that  the 
rates  fixed  therein  are  subject  to  regulation  by  this  Commission. 

Mr.  F.  H.  Van  Hoesen,  one  of  the  Commission's  hydraulic 
engineers,  submitted  a  report  setting  forth  an  estimated  original 
cost  of  the  used  and  useful  portion  of  this  water  system  amount- 
ing to  $6,470.  His  estimate  of  reasonable  maintenance  and  op- 
erating expense  was  $1,450  per  year,  and  there  was  also  shown 
a  depreciation  annuity  of  $176,  computed  by  the  sinking  fund 
method.  Testimony  indicates  that  Mr.  Van  Hoesen's  estimate 
does  not  provide  for  a  few  items  of  reasonable  expense,  and 
that  a  fair  allowance  for  maintenance  and  operating  expense 
will  be  $1,600  per  year. 

The  total  annual  charges  based  upon  the  forgoing  items  are 
as  follows:    [Table  omitted.] 

The  total  number  of  hours  puDdped  from  October  1,  1920, 
to  September  80,  1921,  was  1067,  which  indicates  an  average 
cost  of  $2.15  per  hour. 

Mr.  Willis  S.  Jones,  on  behalf  of  Mr.  Otto,  submitted  a  re- 
port in  which  the  estimated  cost  of  operation  of  this  system  was 
fixed  at  $1.45  per  hour's  run  of  the  pump.  It  appears,  however, 
that  all  items  of  expense  have  not  been  included  in  Mr.  Jones' 
estimate. 

The  present  rate  schedule  provides  for  a  payment  of  $2.50 
per  hour  for  full  discharge  of  the  pump.  This  rate,  however, 
has  not  been  charged  for  water  furnished  to  the  applicants  or 
to  Mr.  Otto,  who  has  paid  at  the  rate  of  approximately  62  cents 
per  hour. 

The  operating  revenue  for  the  period  October  1,  1920,  to 
September  30,  1921,  not  including  194  hours  pumped  for  the 
applicants,  was  $1,071,  and  it  is  evident  that  a  revision  of  the 
rates  should  be  made.  The  schedule  set  out  in  the  accompany- 
ing order  is  designed  to  do  substantial  justice  to  both  the  con- 
sumers and  the  utility,  €ind  it  is  estimated  that  the  resulting 
revenues  will  approximately  equal  the  annual  chargea. 
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IlililNOIS  OOMMEMCfE  COMMISSION, 

W.  A.  TURNIPSEED  et  al. 

V. 

FIFEB  TELEPHONE  COMPANY. 

[No.  11613.] 

Public  utUities  —  What  conatitnteH  —  Muttial  telephone  cotnpaniee^ 
A  corporation  not  organized  for  profit,  furnishing  telephone  service 
to  its  stockholders,  owning  no  exchange  but  being  switched  by  a  tele- 
phone company  at  actual  cost,  which  cost  is  prorated  among  stock- 
holders and  added  to  a  maintenance  charge,  is  not  a  public  utility 
within  the  jurisdiction  of  the  Illinois  Commerce  Commission. 

(January  18,  1922.) 

Complaint  with  reference  to  telephone  rates;  complaint  dis- 
missed. 

By  the  Commission :  This  is  a  complaint  of  W.  A.  Turnip- 
seed  and  others  with  reference  to  rates  charged  by  the  Fifer 
Telephone  Company.  The  complaint  alleys  that  on  April  16, 
1917,  the  Fifer  Telephone  Company  was  directed  by  the  Public 
Utilities  Commission  to  file  its  schedule  of  rates;  that  in  con- 
formity to  such  order  the  rates  were  afterwards  filed  with  the 
Commission,  said  rates  being  $6  per  annum ;  that  no  chancre  in 
rates  has  ever  been  asked  for  by  said  corporation,  and  none  pub- 
lished and  approved  by  the  Public  Utilities  Commission;  that 
said  Fifer  Telephone  Company  has  ordered  a  rate  of  $12  per 
annum  for  the  year  1921,  without  the  approval  of  the  Commis- 
sion first  had  and  obtained,  and  that  such  rate  is  excessive  for 
services  rendered.     Respondent  filed  no  answer. 

This  matter  came  on  for  hearing  on  December  7,  1921.  It 
appears  from  the  record  in  this  case  that  the  Fifer  Telephone 
^Company  is  organized  as  a  corporation  not  for  profit.  The 
stockholders  of  the  company  are  the  various  users  of  telephone 
service  furnished  by  the  company,  and  include  approximately 
one  hundred  persons,  mostly  fanners  living  in  the  vicinity  of  " 
Gridley,  Illinois.  The  company  assesses  each  user  of  a  tele- 
phone $2  per  telephone  per  year  for  maintenance  of  the  lines 
of  the  company.  The  Fifer  Telephone  Company  owns  no  ex- 
change but  is  switched  by  the  Consolidated  Switchboard  Com- 
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pany,  a  corporation  organized  not  for  profit,  which  performs 
switching  services  for  a  number  of  such  companies  as  the  Fifer 
Telephone  Company.  The  charge  for  switching  is  fixed  each 
year  on  the  estimate  of  the  actual  cost  of  furnishing  such  switch- 
ing service.  This  amount  is  prorated  per  telephone  and  this 
charge  is  added  to  the  $2  maintenance  charge  by  the  Fifer  Tele- 
phone Company  ta  make  the  total  annual  charge  for  service. 
The  Consolidated  Switchboard  Company  fi^ed  the  cost  of  switch- 
ing for  the  year  1921  at  $10  per  telephone.  Thus,  the  total 
charge  to  stockholders  of  the  Fifer  Telephone  Company  per  tele- 
phone for  the  year  1921  was  $12. 

It  is  not  denied  that  subscribers  of  the  Fifer  Telephone  Com- 
pany were  charged  $12  per  telephone  for  the  year  1921.  This 
rate  was  not  posted  and  filed  with  the  Commission.  Respond- 
ent  moved  to  dismiss  the  complaint  on  the  ground  that  under  the 
provision  of  §  10  of  article  1  of  the  Illinois  Commerce  Commis- 
sion act,  the  Fifer  Telephone  Company  cannot  be  held  to  be  a 
public  utility.  That  section  excludes  from  the  definition  of  a 
public  utility  '^such  telephone  company  or  companies  as  are  or 
may  hereafter  be  purely  mutual  concerns,  having  no  rates  or 
charges  for  services,  but  paying  the  operating  expenses  by  assess- 
ment upon  the  members  of  such  company  or  companies  and  no 
other  person  or  persons." 

From  the  record  in  this  case  the  Commission  finds  that  the 
Fifer  Telephone  Company  is  not  a  public  utility  under  the  law 
and  that  the  complaint  should  be  dismissed. 

It  is  therefore  ordered  that  the  complaint  herein  be,  and  the 
same  is,  hereby  dismissed. 
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MONTANA  PUBLIC  SERVICE  COMMISSION. 

BE  GEEAT  FALLS  GAS  COMPANY. 

[Docket  No.  791,  Report  and  Order  No.  1338.] 

Bates  -•  Pincers  of  Commiaaions  ~  Franchises, 

1.  The  Montana  Commission  has  power  to  change  rates  named  in 
franchises  or  contracts  executed  prior  to  March  4,  1913. 

Valuation  —  Time  of  inventory ^^  Weight  of  evidence. 

2.  A  valuation  of  public  utility  property  made  over  three  years 
before  a  rate  proceeding  should  be  disregarded  as  not  responsive  to  the 
time  of  inquiry. 

Valuation  —  Utility  as  a  whole  —  Disconnected  inventories, 

3.  A  valuation  must  be  of  a  utility  as  a  whole  in  active  function 
and  not  of  its  bare  parts  without  regard  to  their  relation  to  the  whole, 
and  it  is  not  enough  to  string  various  inventories  together. 

Valuation  —  Reproduction  cost  —  Price  level. 

4.  Average  prices  over  a  period  of  five  years  are  preferable  in  a 
reproduction  cost  valua-tion  to  prices  synchronized  with  the  date  of  the 
valuation. 

Valuation  —  Reproduction  cost  as  measure  of  value  —  Depreciation, 

5.  Present  reproduction  cost  must  be  a  dominant  factor  in  deter- 
mining a  rate  base  when  value  is  to  be  determined  and  not  cost,  but 
consideration  must  be  given  to  accrued  depreciation. 

Valuation  ^  Accrued  depreciation  ^  Failure  to  accumulate  reserve, 

6.  Actual  depreciation  must  be  deducted  from  the  rate  base  when 
rat€s  have  been  sufiScient  to  furnish  a  liberal  depreciation  allowance 

.  although  that  allowance  has  not  in  fact  been  set  aside. 

Valuation  ~  Overheads  ~  Reproduction  cost  —  Taxes  during  eon' 
struction, 

7.  An  allowance  of  15  per  cent  affords  ample  provision  for  over- 
heads in  a  valuation  based  largely  upon  reproduction  cost  but  1  per 
cent  should  be  deducted  for  taxes  during  construction  when  it  appears 
that  between  the  time  of  commencing  construction  and  the  time  when 
operation  would  begin  no  tax  lien  would  attach* 

Depreciation  »  Basis  —  Overheads. 

8.  Accrued  depreciation  should  be  calculated  upon  a  rate  base  in- 
eluding  overhead  allowances  when  the  physical  basis  from  which  the 
overheads  are  computed  has  been  appreciated  by  the  cost  of  reproduc- 
tion new  process  and  the  overheads  allowed  are  likewise  appreciated. 

Valuation  —  Worlcing  capital  —  Payrolls  —  Materials  and  supplies, 

9.  A  public  utility  was  allowed  one  twelfth  of  the  actual  operating 
payroll  excluding  construction  and  miscellaneous  payrolls  for  working 
capital  in  addition  to  an  allowance  for  materials  and  supplies,  it  ap- 
pearing that  the  utility  was*a  solvent  going  concern,  having  thirty  days 
for  settlement  of  its  obligations  and  having  the  right  to  exact  deposits 
from  gas  customers. 
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Valuation  «  Bond  discount  —  Amortization  »  Operating  expenses, 

10.  Bond  discount  which  has  been  amortized  and  extinguished 
should  be  eliminated  fronfi  the  rate  base  and  from  annual  charges. 

VaZuaHon  —  Going  value  —  Cost  of  establishing  business. 

11.  A  gas  utility  was  allowed  as  a  part  of  its  rate  base  $10  per 
consumer  as  representative  of  any  possible  imcompensated  value  for 
their  attachment  to  the  business,  although  the  ordinary  costs  of  estab- 
lishing business  such  as  advertising,  soliciting,  free  appliances,  etc.,  had 
been  absorbed  annually  in  operating  expenses  and  discharged. 

Betum  —  Oas  ^  Amount  ^  Attraction  of  capital. 

12.  A  gas  utility  was  allowed  a  return  of  not  less  than  7  nor  more 
than  8  per  cent  on  its  rate  base  as  a  rate  of  return  adequate  to  attract 
capital  for  improvements  and  extensions  of  its  service. 

IRetum  ^  Operating  expenses  —  Oas  unaccounted  for* 

13.  Expense  of  gas  manufacture  must  be  computed  on  the  hsM&A  id 
units  actually  sold  and  not  on  units  produced  when  losses  are  not  due 
to  the  manufacturer's  negligence. 

Depreciation  —  Basis  —  Annual  allovmnce. 

14.  In  estimating  the  annual  allowance  for  depreciation,  oyerheada 
should  be  eliminated. 

Depreciation  —  Oas  ^  Amount, 

15.  A  gas  utility  was  allowed  for  annual  depreciation  2  per  cent 
of  the  depreciable  property. 

Bates  »  Minimum  charge  —  Prepayment  meters  —  Oas, 

I  16.  Prepay  meters  should  bear  a  minimum  gas  charge  as  well  as 

regular  meters. 


Return  ~  Reasonableness  —  Healthy  public  service. 

Discussion  of  a  return  sufficient  to  insure  healthy  public  aervio* 
rather  than  provide  bare  sustenance,  p.  389. 

Valtuition  »  Land. 

Discussion  of  the  valuation  of  land  belonging  to  a  gaa  company, 
p.  408. 

Betum  »  Operating  expenses  —  Oas  »  Coal  strike. 

Discussion  of  the  effect  of  a  coal  strike  upon  estimates  of  future 
operating  expenses  of  a  gas  company,  p.  433. 

Operating  expenses  —  Coal  gas. 

Discussion  of  the  cost  of  coal  gas  production,  p.  434. 

Apportionment  —  Oas  company  —  Steam  expense. 

Discussion  of  the  apportionment  of  steam  expenses  of  a  gaa  com- 
pany, p.  435. 

Betum  —  Gross  revenues  —  <7as  ^  Residtuil  credits. 

Discussion  of  revenues  from  coke,  tar,  and  ammonia  produced  as 
a  by-product  in  the  manufacture  of  gas,  p.  436. 

Return  ^  Operating  expenses  ^  Water  —  Oas. 

Discussion  of  the  expenses  of  water  gas  production,  p.  437. 

[May  9,  1922.] 
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En  banc  Application  for  an  increase  in  rates  for  gas  serv- 
ice; application  denied  except  as  to  a  minimum  charge  which 
is  increased  from  50  cents  per  month  to  $1  per  month  for  all 
meters. 

Appearances :  Drew,  MoMahon  &  McMahon  by  Walter  Drew, 
for  the  applicant;  A.  J.  Luick,  E.  T.  Foster,  W.  A.  Bertke, 
Engineering  Counsel,  for  the  applicant;  J.  H.  Corcoran,  H.  R^ 
Eickemeyer,  for  the  patrons;  J.  H.  Bonner,  Chief  Engineer, 
E.  G.  Toomey,  Counsel,  for  the  Commission. 

Before:   The  Commission,  en  banc,  ii^  Great  Falls.  *  ' 

By  the  Commission:  Anticipating  an  application  by  the 
Great  Falls  Gas  Company  for  a  general  rate  increase,  certain 
consumers  and  other  citizens  of  Great  Falls  filed  complaint 
against  that  utility  on  August  13,  1921,  the  object  of  which  was 
to  secure  an  order  of  this  Commission  directing  the  restoration 
of  those  rates  for  gas  service  which  are  named  in  the  franchise 
under  which  the  company  now  operates.  Such  rates  were  de- 
parted from,  by  our  order,  on  August  1,  1918,  after  appropriate 
investigation  and  hearing  on  application  of  the  company  (11 
Mont  E.  R  &  P.  S,  C.  R.  160). 

On  August  29,  1921,  the  Great  Falls  Gas  Company  filed  its- 
formal  application  for  concurrence  of  the  Comiriission  in  a  pro- 
posed schedule  of  rates  and  for  the  ascertainment  and  deter- 
mination by  the  Commission  of  the  fair  value  of  petitioner's 
property,  used  and  useful  for  the  convenience  of  the  public. 
Paragraphs  three  and  four  of  the  application  are  as  follows: 

"That  the  said  rates  and  schedules  of  rates  prescribed  by  said 
order  of  the  Cpmmission,  and  since,  and  now  followed,  enforced 
and  complied  with  by  your  petitioner,  are  and  each  of  them  is, 
and  at  all  times  since  the  date  of  said  order,  has  been  inadequate 
and  unjust  to  this  petitioner,  and  unreasonable  in  that  the  said 
rates  and  schedules  of  rates  have  operated  and  still  operate  to 
deny  the  petitioner  and  to  prevent  your  petitioner  from  obtain- 
ing for  services  rendered  by  it  to  and  for  the  public  sufficient 
revenue  to  cover  your  petitioner's  necessary  operating  expense, 
including  depreciation,  and  a  reasonable  return  upon  the  fair 
value  of  the  property  of  your  petitioner,  used  and  useful  for 
the  convenience  of  the  public. 
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"That  your  petitioner  has  never  made  an  excessive  return 
and  has  never  made  a  reasonable  return  upon  the  fair  value  of 
its  property,  used  and  useful  for  the  convenience  of  the  public; 
that  your  petitioner  has  never  been  able  to  set  up  or  provide  for 
out  of  earnings,  a  proper  reserve  fund  to  cover  the  depreciation 
on  the  petitioner's  said  property;  that  the  city  and  community 
of  Great  Falls  is  a  growing,  prosperous  and  substantial  city  and 
community  and  that  the  future  growth,  prosperity  and  develop- 
ment of  said  city  and  community  will  require  your  petitioner 
to  make  extensions,  additions,  and  betterments  in  and  to  its 
gas  plant  and  system,  in  order  that  your  petitioner's  service  to 
the  public  may  be  eflSciently  maintained  and  be  reasonably  ade- 
quate at  all  times  to  meet  the  growing  needs  and  demands  of  the 
public  for  said  service;  that  said  additions,  extensions,  and  bet- 
terments require  and  will  require  new  and  additional  capital, 
now  and  from  time  to  time;  that  the  owners  of  capital  who 
might  furnish  the  same  for  said  purpose,  cannot  be  required  to 
do  so  by  your  petitioner  or  by  any  mandate  of  Government,  and 
can  only  be  induced  to  furnish  said  capital  by  offering  and  as- 
suring to  them  a  fair  rate  of  return,  coupled  with  such  assurance, 
for  the  payment  thereof  and  for  the  repayment  of  the  principal 
when  due,  as  can  be  given  only  by  a  history  of  earnings  satis- 
factory and  convincing  to  the  investor;  that  by  reason  of  the 
inadequate  earnings  of  your  petitioner  in  the  past,  and,  in  par- 
ticular, by  reason  of  the  inadequate  earnings  permitted  and 
allowed  your  petitioner,  now  and  since  the  effective  date  there- 
of, under  the  rates  and  schedules  of  rates  prescribed  by  this 
Commission  in  its  said  order  of  July  31,  1918,  your  petitioner's 
credit  and  financial  standing,  as  an  applicant  or  bidder  for  new 
capital,  have  been  and  are  seriously  impaired,  so  that  the  pub- 
lic will  not  invest  in  or  purchase  your  petitioner's  bonds,  notes, 
or  other  securities  at  any  reasonable  or  practicable  prices  or  at 
reasonable  or  practicable  rates  of  return,  all  of  which  has  worked 
and,  unless  corrected  and  remedied  with  the  concurrence  of  this 
Commission,  will  continue  to  work  great  and  irreparable  injury 
to  your  petitioner,  to  the  public  served  by  your  petitioner  and 
to  the  public  interests  involved." 

Present  rates  alleged  deficient  and  rates  proposed  as  reason- 
ably compensatory  follow:    [Rate  schedules  omitted,] 
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^Ho^ing  submission  of  the  case  by  all  interested  at  the  con- 

^^oxx      of  the  hearing  on  September  3,  1921,  the  Commission  ' 

*^C5.^>ji  giving  the  testimony  that  careful  study  which  is  de- 

^^fe<i  of  a  record  at  once  voluminous  and  of  highly  technical 

^"^^^^«      The  Commission's  engineer  and  auditor  have  been 

^^3?^^d  in  field  and  book  investigations  subsequent  to  the  hear- 

,  i^     ^     ^^  result  of  this  study  and  during  its  continuance.    Their 

r  ^  ^^     >result  in  additional  evidence. 
.J      So  far  as  the  effort  to  gain  restoration  of  franchise  rates 
jjj^^^^^'^^tiised  on  the  proposition  that  we  may  not  disturb  rates 
l^-j  ^^     in  franchises  or  contracts  executed  prior  to  March  4, 
i,^^   >    it  is  without  merit  in  law  (State  ex  rel.  Billings  v.  Bill- 
lU,^     ^olas  Co.  55  Mont.  102,  P.U.R1918F,  768,  173  Pac  799 ; 
''^^^    ^^^elena  v.  Helena  Light  &  R.  Co.  62  Mont.  — ^  —  Pac. 
*^^^^<iided  April  4,  1922 ;  in  view  of  the  opinion  in  the  latter 
X  ^^^^-fc  ^*  is  idle  now  to  pretend  that  Helena  Light  &  R.  Co.  v. 
^wx^^m  Pacific  E.  Co.  57  Mont.  93,  186  Pac.  702,  casts  any 
•     >>^V>^    on  the  Billings  case).     If  franchise  rates  are  asserted  as 
^^i^onable  rates  the  effort  is  equally  devoid  of  merit  for  such 
^^\/e&j  promulgated  in  1909,  rest  on  price  levels  and  economic 
reasons  too  remote  and  unlike  our  own  to  warrant  serious  con- 
Bideration  now.    Indeed,  protesting  consumers  made  no  attempt 
to  show  their  fitness  to  our  day.    The  system  of  stating  rates  in 
franchises,  grants  or  contracts  is  obsolete,  for  it  lacks  ability  to 
accomodate  itself  to  changing  price  levels.    The  system  attempts 
the  impossible  in  its  effort  to  bind  the  future  to  conditions  of 
the  present     Such  franchise  rates  as  survive  today  are  merely 
reminders  of  a  time  when  the  functions  of  public  service  cor- 
porations were  less  clearly  comprehended  both  by  those  who  op- 
erated them  and  those  who  essayed  their  active  regulation. 

Our  duty  is  to  find  a  reasonable  rate.  This  desideratum,  not 
alone  because  it  is  profit  which  concerns  stockholders  of  the  com- 
pany and  which  we  may  be  coerced  to  grant,  but  because  at- 
tainment thereof  is  indispensable  to  that  efficient  public  service 
tipon  which  the  welfare  and  happiness  of  so  many  depend.  In 
consequence  our  attitude  differs  from  that  of  a  court.  **It  does 
not  try  to  do  justice  between  the  company  and  the  public,  but 
only  to  see  whether  the  actual  rate  can,  by  any  possibility,  still 
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be  a  fair  rate."  Consolidated  Gas  Co.  v.  Newton,  267  Fed.  231, 
/  269,  P.TJ.R.1920F,  483.  We  are  not  to  labor  to  avoid  confisca- 
tion; rather  to  promote  that  healthy  function  which  induces 
capital  to  invest  in  public  enterprises  and  which  insures  con- 
sumers satisfactory  product,  consistently  served  within  the  lim- 
itations of  a  reasonable  toll.  The  principles  we  are  to  follow, 
in  the  main,  are  found  in  opinions  of  the  Supreme  Court  of  the 
United  States  from  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct. 
Rep.  418,  42  L.  ed.  819,  to  Consolidated  Gas  Co.  v.  Newton 
(March  6,  1922)  —  U.  S.  — ,  P.U.R1922B,  752,  and  Galves- 
ton Electric  Co.  v.  Galveston  (1922)  —  U.  S.  — ,  P.U.R.1922D, 
159,  These  principles  are  so  familiar  now  as  to  render  unnec- 
essary their  restatement  at  large.  We  shall  notice  them,  in  pre- 
cise application,  as  that  becomes  necessary  hereafter.  It  is  to 
be  n(>ted,  however,  that  the  cases  afford  little  comfort  by  way  of 
definitions  And  formulae  that  relieve  labor  or  charter  a  certain 
course.  While  we  are  to  ascertain  the  "fair  value"  of  the  prop- 
erty being  used,  the  court  has  never  attempted  a  definition  of 
"fair  value,"  or  directed  a  method  for  finding  it  (if,  indeed, 
either  thing  is  possible  of  realization).  What  the  court  has 
done  is  to  observe  and  reject  what  is  not  fair  value,  at  the  most 
to  indicate  some  of  the  items  of  its  content.  Even  these  indi- 
cations are  in  the  nature  of  warnings  to  exploit  the  field  for  items 
whose  propriety  seems  sufficiently  recognized  to  admit  them 
into  the  group  of  facts  whereon  judgment  is  to  be  exercised. 
Against  the  shifting  and  uncertain  guides  put  forth  by  the  court 
of  last  resort  (not  to  mention  the  morass  of  decisions  of  in- 
ferior judicial  tribunals  and  the  wilderness  of  Commission  prece- 
dent) there  is  generally  presented  a  mass  of  technical  facts, 
considerations  of  economics  and  social  equities  challenging  order- 
ly arrangement  and  fair  deduction.  The  instant  case  is  no  ex- 
ception in  consequence  whereof  we  have  been  eagerly  solicitous 
to  guard  against  error  to  the  prejudice  of  either  interest,  b\it 
we  are  frank  to  confess  the  influence  of  desire  to  insure  healthv 
public  service  rather  than  provide  bare  sustenance.  As  long  as 
the  community  is  to  be  served  by  a  private  corporation,  it  must 
render  that  tribute  which  is  fair  within  present  American  con- 
ceptions. 
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Investigation  to  establish  the  fair  value  of  petitioner's  prop- 
erty used  and  useful  for  the  convenience  of  the  public  has  taken 
the  conventional  course  of  an  engineering  inventcwry  and  ap- 
praisal. For  the  company,  the  work  was  prosecuted  by  Foster 
and  Luick;  independently  of  the  company  by  Bonner,  our  engi- 
neer. We  think  that  all  efforts  show  some  haste,  but,  conceding 
as  we  must,  the  capacities  of  the  engineers  for  the  work,  and 
their  experience,  we  have  not  gone  into  matters  affecting  their 
individual  engineering  judgments  and  lying  behind  the  more 
or  less  accepted  theories  on  which  they  proceeded. 

To  visualize  differences,  the  several  valuations  constructed 
on  the  theories  noted  in  the  captions  over  them  and  by  the  engi- 
neers noted,  follow:    [Tables  omitted.] 

The  absence  of  certain  intangibles  from  Bonner^s  valuation 
is  not  to  be  taken  as  signifying  his  rejection  of  them;  His  al- 
lowance of  $500  for  cost  of  securing  the  franchise  is  wholly 
arbitrary.  Working  capital  appearing  in  his  table,  above,  is  in 
reality,  store  department  materials  and  supplies  and  his  report 
leaves  that  element  and  "interest  during  construction"  "to  the 
judgment  of  the  Commission."  Bonner's  report  omits  any  con- 
sideration of  bond  discount  The  only  overhead  allowances  are 
2  per  cent  on  buildings,  2  per  cent  on  gas-making  machinery, 
and  4  per  cent  on  distribution  system  for  "omissions  and  waste," 
and  7i  per  cent  on  buildings,  7^  per  cent  on  gas-making  ma- 
chinery and  7^  per  cent  on  distribution  system,  all  on  cost  of 
reproduction  basis,  for  "engineering."  The  matter  of  going 
concern  value,  Bonner  thinks  a  "question  for  the  judgment  of 
the  Commission  and  therefore  not  to  be  included  in  the  engineer- 
ing report^'  Bonner's  methods  in  this  respect  accord  with  prac- 
tice approved  in  previous  cases. 

[2,  3]  None  of  the  foregoing  estimates  of  value  is  pressed 
upon  us  by  their  authors  with  any  claims  for  finality ;  they  are 
all  proffered  as  judgments  to  be  employed  as  guides  to  our  judg- 
ment We  are  compelled,  we  think,  to  disregard  the  Bonner 
valuation  for  the  reason  that  it  is  not  responsive  to  the  time  of 
inquiry,  having  been  made  as  of  April  1,  1919,  over  three  years 
ago.  ^What  the  company  is.  entitled  to  demand,  in  order  that 
it  may  have  just  compensation,  is  a  fair  return  upon  the  reason- 
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able  Talne  of  the  property  at  the  time  it  is  being  used  by  the 
public."  San  Diego  Land  &  Town  Go.  v.  National  City,  174 
U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct  Rep.  804  (which  is  just 
another  way  of  saying  "at  the  present  time^')  and  see  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  TJ.  S.  439,  47  X.  ed.  892,  23 
Sup.  Ct.  Rep.  671,  and  Spring  Valley  Water  Works  t.  San 
Francisco,  124  Fed.  574 ;  "upon  the  then  value  of  the  property 
actually  used,"  Stanislaus  Co.  v.  San  Joaquin  &  K.  River  Canal 
&  Irrig  Co.  192  U.  S.  201,  24  Sup.  Ct.  Rep.  241,  48  L,  ed. 
406.  "The  value  of  the  property  is  to  be  determined  as  of  the 
time  when  the  inquiry  is  made  regarding  the  rates."  Wilcox 
V.  Consolidated  Gas  Co.  212  XT.  S.  19,  53  L.  ed.  382,  48  L.R.A. 
(KS.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034.  Of 
course  January  1,  1921,  is  some  sixteen  months  behind  us,  but 
rate  inquiries  cannot  be  commenced  and  concluded  in  a  day, 
and  time  flies  while  review  progresses,  hence  some  date  must  be 
selected  for  convenience  and  cer^inty.  That  date  which  is 
nearest  the  time  the  matter  is  submitted  for  decision,  and  at  the 
same  time  allows  full  opportunity  to  all  concerned  to  inventory 
and  present  carefully  constructed  valuations  should  satisfy  the 
principle  which  guards  against  confiscation,  temporary  or  per- 
manent. Again,  Bonner^s  valuation  was  made  in  a  lull  between 
formal  rate  inquiries  and  CQinmenced  before  the  1918  rates  had 
been  tried  a  year  (Re  Great  Falls  Gas  Co.  11  Mont.  R.  R.  & 
P.  S.  C.  Rep.  160)  scarcely  >time  enough  for  a  rational  test.  The 
times  of  Bonner's  eflForts  were  not  of  his  selection,  but  of  our 
own.  It  is  not  enough  to  string  various  inventories  together.  A 
valuation  must  be  of  the  utility  as  a  whole,  ii^  active  function, 
and  not  of  its  bare  parts  without  regard  to  their  relation  to  the 
whole. 

[4]  Omitting  Bonner's  valuation  brings  us  face  to  face  with 
necessity  for  choosing  between  the  price  point  of  January  1, 
1921,  and  the  price  level  found  as  an  average  during  the  period 
1916-1920,  for  either  theory  of  valuation,  i.  a,  cost  of  repro- 
duction January  1,  1921,  or  cost  of  reproduction  less  deprecia- 
tion, as  of  January  1,  1921,  must  move  forward  on  a  determined 
price  level,  or  it  becomes  meaningless.  The  difficulty  is  wheth- 
er prices  are  to  be  synchronized  with  the  date.     We  conclude 
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against  synchronization,  persuaded  by  these  considerations:  (a) 
The  matter  is  decidedly  a  practical  one,  resting  no  more  on  the 
speculation  of  experts  than  on  an  inborn  desirfe  for  a  return  to 
the  imagined  solace  of  lower  prices.  Those  prices  ought  to 
be  taken  which,  in  the  instant  case  are  identified  with  the  reali- 
ties of  the  existing  situation  and  which  will  make  for  relative 
rate  composure  instead  of  barometrical  fluctuations.  The  ex- 
isting realities  form  the  underlying  basis  on  which  our  rate 
structure  is  raised;  they  constitute  the  platform  of  prophecy. 
Rate  composure  is  a  matter  of  policy  dictated  by  regard  for  the 
stability  of  capital,  the  peace  of  the  consumer,  necessity  for  an 
adequate  trial  period  for  rates,  and  elimination  of  costly  adjust- 
ments before  Commissions  and  courts,  (b)  Realities  here  and 
now,  however,  are  (or  at  least  seem)  so  shifting  and  transitory 
as  to  defy  analysis ;  certainly  the  inferences  they  offer  carry  no 
conviction  of  enduranca  Since  1918,  prices  have  soared  and 
fallen ;  constant  agitation  and  more  or  less  violent  changes  mark 
the  quotations.  Causes  are  so  patent  as  to  render  their  recita- 
tion a  work  of  supererogation.  Notwithstanding  the  unstable 
solution  presented  by  the  facts  we  are  duty  bound  to  attempt 
precipitation  of  "fair  value"  therefrom.  The  present  is  all  that 
is  vouchsafed  to  man.  (c)  Prices  of  January  1,  1921,  ruling 
the  commodities  that  enter  the  "rate  base''  had  undergone  some 
material  diminution  by  October,  1921,  when  this  proceeding 
was  submitted.  Indeed  one  of  the  obtrusive  facts  of  that  year 
was  the  price  decline  which,  commencing  in  the  spring  (felt 
perhaps  six  months  earlier  on  the  eastern  markets  than  in  Mon- 
tana) became  precipitate  in  the  autumn  (a  precipitate  drop 
since  November,  1920,  Luick  says)  and  we  think  it  has  been 
shown  now  that  the  wave  which  rose  before  January  1,  1921,  is 
receding.  "The  decline  in  prices  of  conmiodities  in  general  has 
been  so  continuous  and  so  marked  that  the  court  will  take  ju- 
dicial notice  of  the  same."  Winona  v,  Wisconsin-Minnesota 
Light  &  Power  Co.  276  Fed.  996,  P.U.R.1922C,  461.  And  see 
Galveston  Electric  Company  v.  Galveston,  —  TJ.  S.  — ,  P.U.R. 
1922D,  159.  Its  rescission  may  not  be  rapid  and  former  low 
levels  will  probably  not  be  reached  for  years,  if  at  alL  The 
noteworthy  thing,  however,  is  the  reverse  tendency,  exhibited 
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in  the  case  of  this  utility  by  a  reduction  in  price  of  steam  coal 
$3.50  to  $3.25  per  ton,  decrease  of  a  cent  per  gallon  in  cost  of 
oil,  8  cents  to  7  cents,  elimination  of  a  3  per  cent  transportation 
tax,  and  a  wage  decrease  of  about  $1,700  per  annum.  These 
things  at  least  convince  us  that  prices  expressed  at  a  given  mo- 
ment of  time  in  a  period  of  acute  price  agitation  furnish  no  real 
footing  for  a  valuation;  it  is  bad  enough  to  be  compelled  to  re- 
gard a  whole  period  of  such  prices.  But  certainly  an  isolated 
price  expression  of  the  moment,  not  known  to  have  weathered 
trial  for  a  year  at  least  is  the  merest  straw.  The  same  reasoning 
would  determine  the  value  of  a  given  stock  by  a  single  quotation 
in  the  day's  business,  (d)  On  the  other  hand,  it  would  be  as 
vicious  for  U9  to  select  the  lowest  prices  appearing  in  the  period 
from  January,  1921  to  May,  1922,  because  the  tendency  is  down. 
Tendencies  are  one  thing,  values  quite  another.  An  average 
over  a  period  of  years  is  the  only  device  that  admits  all  relevant 
realities.  The  period  1916-1920  contains  price  elements  created 
and  influenced  by  the  Great  War,  and  while  they  may  not  recur, 
looking  at  long  stretches  of  time,  save  under  similar  conditions, 
they  are  still  extant.  Hostilities  have  ceased  but  prices  do  not 
subside  with  the  sheathing  of  battle  flags.  What  tempering 
these  war  prices  require  by  deflation  since  January,  1921,  is 
supplied,  we  feel,  by  the  inclusion  of  the  years  1916  and  1917. 
So  we  reject  prices  of  a  single  day  for  prices  averaged  over  the 
period  1916-1920.  This  course  recognizes  the  weakness  of  the 
first  method  and  at  the  same  time  views  the  present  level  of 
prices  as  one  which  is  to  obtain  long  enough  for  a  composing 
rate  adjustment.  The  realities  and  relevant  considerations  of 
policy  are  thus  satisfied,  (e)  If  authority  is  wanted  for  rejec- 
tion of  January  1,  1921  prices,  and  resort  to  the  five-year  avei^ 
age,  we  are  content  to  rest  on  Consolidated  Gas  Co.  v.  Newton, 
267  Fed.  231,  P.XJ.R1920F,  483,  affirmed  March  6,  1922,  — 
U,  S,  — ,  P.U.R1922B,  752.  While  Learned 'Hand,  D.  J. 
rejected  prices  averaged  over  ten  years  prior  to  1919,  because 
"the  experience  of  the  first  of  the  seven  of  the  ten  years  is  of 
little  present  value,"  he  thought  "the  average  of  the  last  three 
years  (1918,  1919  to  August  1,  1920)  is  the  proper  basis.''  The 
Supreme  Court  did  not  exploit  this  question  of  "war  prices," 
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much  to  the  disappointment  of  public  utility  students,  but  its 
blanket  approval  of  Hand's  conclusions  must  be  taken  to  cover 
the  use  of  averages.  Nor  have  we  seen  the  principle  of  Justice 
Hughes'  reasoning  in  Brooklyn  Borough  Gas  Co,  v.  Public 
Service  Commission  subsequently  questioned. 

"It  will  be  observed  that  Mr.  Shattuck's  estimate  includes  an 
allowance  for  'working  capital'  of  $96,175  and  for  'going  value' 
of  $489,939.  Before  adding  these  and  other  percentage  items, 
as  stated,  his  cost  of  reproduction  (new),  land  excluded,  amount- 
ed to  $1,858,453.  He  allowed  for  'observed  depreciation'  Uhe 
dum  of  $9,821,  While  this  estimate  was  made  as  of  December 
31,  1916,  it  is  manifest  that  it  is  not  in  fact  an  estimate  of  the 
cost  of  reproduction  as  of  that  date.  Mr.  Shattuck  was  of  the 
opinion  that,  in  view  of  the  extremely  high  prices  then  prevail- 
ing, it  would  not  be  proper  to  take  the  actual  cost  of  reproduction 
as  of  that  time,  and  for  this  reason  he  made  an  estimate  based 
upon  the  average  cost  of  various  parts  of  the  plant  spread  over 
a  period  of  five  years  ending  December  31,  1916.  As  plain- 
tiff's counsel  says,  the  high  cost  of  material  and  the  scarcity  of 
labor  rendered  the  end  of  1916  'a  prohibitive  time  to  build  pub- 
lic utilities  of  this  sort,'  and  Mr.  Shattuck  'showed  his  fairness 
by  adopting  a  spread-out  of  five  years  in  obtaining  his  costs.' 

"While  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  reproduction  of  its  property  at  a  particular  time  re- 
gardless of  circumstances.  To  base  rates  upon  a  plant  valua- 
tion simply  representing  a  hypothetical  cost  of  reproduction  at 
a  time  of  abnormally  high  prices  due  to  exceptional  conditions 
would  be  manifestly  unfair  to  the  public,  and  likewise  to  base 
rates  upon  an  estimated  cost  of  reproduction  far  lower  than  the 
actual  bona  fide  and  prudent  investment  because  of  abnormally 
low  prices  would  be  unfair  to  the  company.  This  question  of 
taking  the  hypothetical  reproduction  cost  under  abnormal  con- 
ditions as  a  rate  base  should,  of  course,  not  be  confused  with  the 
necessity  of  recognizing  actual  costs  of  operation  even  though 
abnormal.     A  public  service  corporation  is  entitled  to  be  rea- 
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sonably  compensated  for  its  service,  and  the  actual  cost  of  its 
operations  must  always  be  taken  into  consideration  in  deter- 
mining whether  or  not  it  receives  a  fair  compensation  above 
that  cost.  But  it  is  a  different  thing,  after  cost  has  been  de- 
frayed, and  the  question  is  as  to  the  compensation  to  be  allowed 
in  excess  of  cost,  to  take  as  the  basis  for  a  compensatory  return 
an  asserted  plant  value,  far  above  the  actual  investment,  which 
is  reached  merely  by  expert  estimates  of  a  cost  of  reproduction 
under  abnormal  conditions.  This  would  result  in  allowing  a 
public  service  corporation  to  take  advantage  of  a  public  calam- 
ity by  increasing  its  rates  above  what  would  be  a  liberal  return 
not  only  on  actual  investment,  but  upon  a  normal  reproduction 
cost,  in  the  view  that  unless  it  could  make  an  essentially  exorbi- 
tant demand  upon  the  public  it  would  be  deprived  of  its  proper- 
ty without  due  process  of  law.  The  enforcement  of  the  consti- 
tutional guaranty  does  not  require  the  application  of  any  artifi- 
cial formula.  It  has  constantly  been  pointed  out  that  the  rate 
base  must  be  what  is  called  Hhe  fair  value  of  the  property,'  and 
that  as  to  this  there  must  be  a  reasonable  judgment  based  on  a 
proper  consideration  of  all  relevant  facts  (Smyth  v.  Ames,  ICO 
U.  S.  466,  646,  547,  42  L.  ed.  819,  849,  18  Sup.  Ct.  Rep.  418; 
San  Diego  Land  &  Town  Co.  v,  National  City,  174  U.  S.  739, 
757,  43  L.  ed.  1154,  1161,  19  Sup.  Ct.  Rep.  804;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  446,  47  L.  ed.  892, 
896,  23  Sup.  Ct  Rep.  571;  Willcox  v.  Consolidated  Gas  Co. 
212  TJ.  S.  19,  41,  53  L.  ed.  382,  395,  48  L.RA.(N.S.)  1134, 
29  Sup.  Ct,  Rep.  192,  15  Ann.  Cas.  1034;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  434,  57  L.  ed.  1511, 
1555,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  People  ex  rel.  Kings  County  Light  Co.  v.  Willcox, 
210  N.  Y.  479,  485,  495,  51  L.R.A,(KS.)  1,  104  N.  E.  911. 
As  was  said  by  the  court  of  appeals  in  the  case  last  cited :  *The 
cost  of  reproduction  less  accrued  depreciation  rule  seems  to  be 
the  one  generally  employed  in  rate  cases.  But  it  is  merely  a 
rule  of  convenience  and  must  be  applied  with  reason.'  Mr. 
Shattuck  properly  shrank  from  predicating  the  validity  of  rates 
on  a  hypothetical  cost  of  reproduction  on  December  31,  1916, 
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and  it  is  also  to  be  observed  that  he  did  not  take  the  cost  of  re- 
production as  of  any  particular  time.  His  endeavor  was  to  get 
at  a  basis  for  rate  making  by  seeking  'a  fair  reproduction  value 
based  on  a  period  of  five  years^  and  thus  to  avoid  what  he  re- 
garded as  an  abnormal  reproduction  cost."  Brooklyn  Borough 
Gas  Co.  v.  Public  Service  Commission  (N.  Y.)  P.U.R1918F, 
335. 

(f)  Luicfc's  judgment  on  prices  supports  the  conclusion  to 
employ  the  five-year  average.  He  finds  objection  to  cost  of  re- 
production as  of  January  1,  1921,  as  a  rate  base  "for  a  rate  to 
be  made  for  a  period  mto  the  future,"  and  elucidates  as  follows : 

"That  figure  would  be  somewhat  too  high.  There  has  been 
a  decrease  in  prices  since  January  1,  1921,  and  it  is  my  judg- 
ment that  over  a  period  of  from  three  to  five  years,  there  will 
be  a  further  decrease  in  prices.  At  present  there  appears  to 
be  a  tendency  to  stabilize  prices  at  the  present  level,  but  I  think 
there  will  be  a  gradual  decrease,  say,  beginning  six  months  from 
now,  from  the  present  level  down  to  a  somewhat  lower  level. 
Consequently,  if  the  value  to  be  fixed  as  a  rate  base  in  this  mat- 
ter is  to  apply  for  rates  to  be  fixed  for  a  period  of  Several  years, 
it  will  be  my  judgment  that  the  figure  which  I  have  given  as  to 
cost  of  reproduction  as  of  January  1,  1921,  would  be  somewhat 
too  high*  ,  •*  . .         , 

"I  believe  that  for  a  period  into  the  future  the  cost  of  repro- 
duction as  arrived  at  by  me,  by  taking  five-year  average  prices, 
for  the  years  1916  to  1920,  inclusive,  might  be  a  good  guide 
for  that  period.  Considering  prices  current  as  of  January  1, 
1921,  and  the  five-year  average  prices  as  shown  here,  it  would 
be  my  judgment  that  the  fair  value  of  this  property  for  rate- 
making  purposes  for  a  period  of  from  three  to  five  years,  would 
be  $650,000,''  apparently  somewhere  between  the  two  price 
levels. 

Of  course  we  are  doing  nothing  imless  we  are  making  rates 
"for  the  future,"  and,  we  hope,  without  necessity  for  immediate 
reappraisement  And  counsel  thinks  the  five-year  basis  "of 
^alue,  even  as  disparaged  by  Mr.  Luick,  because  in  his  testimony 
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he  has  conceded  that  a  rate  base  should  be  somewhere  between 
the  five-year  value  and  the  value  or  basis  of  January  1,  1921." 
[5]  Our  determination  to  apply  the  five-year  average  prices, 
1916^1920,  to  an  inventory  as  of  January  1,  1921,  implies 
adoption  of  the  cost  of  reproduction  theory  as  a  guide.  As  long 
as  value  is  to  be  determined,  and  not  cost  ("never  was  it  held 
that  the  cost  of  a  thing  is  the  test  of  its  value,"  Cleveland,  C. 
C.  &  St.  L.  R.  V.  Backus,  154  U.  S.  439,  14  Sup.  Ct.  Rep. 
1122,  38  L.  ed.  1041)  and  as  long  as  that  value  must  be  present 
value  we  see  no  escape  from  the  dominant  influence  of  present 
reproduction  cost.  Since  the  war  period  commenced  the  cases 
are  embroiled  in  hopeless  conflict — what  line  of  demarcation  is 
distinguishable  separates  courts  and  Comnlissions.  "The  con- 
clusion of  this  review  of  recent  cases  is  that  the  Commissions 
working  at  first  hand  with  the  practical  problems  of  valuation 
generally  lean  more  and  more  decidedly  toward  filing  value — 
so-called — of  public  utilities  on  prudent  investment  largely,  and 
in  not  a  few  cases,  wholly.  The  courts  on  the  other  hand  still 
wallow  in  the  imcertainties  of  the  rule,  which  is  scarcely  a  rule 
at  all,  of  Smyth  v.  Ames,  supra,  making  value  a  question  of 
judgment.  In  the  cases  judgments  continue  to  vary  as  widely 
as  ever."  19  Mich.  Law  Review,  849,  852.  One  of  the  clear- 
est Commission  expressions  is  found  in  the  report  of  the  Indi- 
ana PubliQ  Service  Commission  in  Re  Laporte  Gas  &  E.  Co. 
P.U.R.1921A,  824,  while  the  opposing  view  of  the  courts  ap- 
pears in  Consolidated  Gas  Co.  v.  Newton,  supra,  and,  somewhat 
modified,  in  the  Galveston  case.  The  Wisconsin  Commission 
has  adopted  the  so-called  "split  inventory"  method  which  con- 
sists in  applying  to  the  elements  of  property  existing  prior  to 
the  war  a  prewar  average  cost  and,  to  the  elements  installed  or 
acquired  later,  an  estimate  of  the  actual  cost.  The  aim  is  to 
obtain  as  nearly  as  possible  a  proper  investment  cost.  La  Crosse 
V.  Wisconsin-Minnesota  L.  &  P.  Co.  P.U.R1922B,  113.  What- 
ever may  be  our  inclinations  we  are  conscious  of  the  force  of 
the  14th  Amendment,  that  the  courts  are  the  ultimate  arbiters 
thereunder,  and  while  we  may  think  their  methods  crude  and 
uncertain,  their  conclusions  are  law.     Even  in  an  old  plant  ^p- 
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preciation  must  be  given  its  weight.  However,  we  are  dealing 
not  with  a  putative  plant,  but  with  the  present  plant  of  the 
Great  Falls  Gas  Company  and  cost  of  reproduction  new  must 
yield  to  reality.  Stockholders  are  entitled  to  a  fair  niurn  on 
the  fair  value  of  the  property  now  used,  property  of  varying 
age,  capacity  and  serviceability,  facts  which  bring  us  to  a' con- 
sideration of 

Depreciatioiu 

[6]  If  possible,  this  subject  presents  more  difficulty  than  that 
of  prices,  but  here  necessity  for  original  consideration  of  the 
problem  is  largely  obviated  by  the  attitude  of  the  company  it- 
self. Notwithstanding  its  protests  against  any  deduction  for 
accrued  depreciation  the  fact  remains  that  in  its  valuations  on 
each  price  basis  it  has  made  deductions  in  value  corresponding 
with  what  it  considered  the  condition  per  cent  of  the  property 
on  January  1,  1921,  deductions  ranging  from  10  to  22  per  cent. 
Actions  speak  louder  than  words.  In  this  instance  the  company's 
action  accords  with  what  the  members  of  this  Conunission  per- 
sonally observed  to  be  the  fact,  i.  e.,  with  reference  to  all  prop- 
erty save  that  underground  the  Commission  observed  a  very 
marked  condition  of  depreciation.  This  was  particularly  im- 
pressive upon  inspection  of  buildings,  structures,  and  plant 
equipment,  from  the  broken  and  missing  flooring  (timber  or 
stone)  imderfoot  to  the  metal  roof  over  the  boiler  plant,  coal 
gas  and  water  gas  buildings,  which  gaped  with  holes  admitting 
snow  and  rain,  and  sheets  of  which,  long  since  broken  from  their 
moorings,  flapped  in  the  wind. 

Luick  puts  this  proposition  in  speaking  of  his  cost  of  repro- 
duction estimate  at  January  1,  1921,  prices,  "the  question  of 
depreciation  is,  of  course,  a  factor,  and  if  the  company  had  been 
able  to  earn  a  sufficient  and  adequate  return  and  in  addition  to 
set  aside  a  proper  allowance  for  depreciation,  then,  in  my  judg- 
ment, there  should  have  been  deducted,  or  should  be  deducted 
from  the  cost  of  reproduction  the  amount  shown  here  as  a  dif^ 
ference  between  the  cost  of  reproduction  and  the  cost  of  repro- 
duction new,  less  depreciation;  or,  in  other  words,  the  accnied 
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That  Bum,  however,  amounting  to  $83,542, 
J  opinion  be  a  fair  deduction,  hecause  of  the. fact 
ly  has  not  berai  able  to  set  aside  any  such  amount 
ion  reserve  account,  and,  therefore,  I  believe  that 
ioD  that  should  be  made  from  the  cost  of  repro- 
pioperty  is  the  amount  which  the  compaDy  has 
;t  aside  in  the  depreciation  reserve,  and  which 
otal  amount  which  the  consumers  have  paid  back 

as  far  as  the  investment  in  the  proper^  is  con- 

;  for  the  moment  the  question  of  whether,  earn- 
cieat  to  set  aside  an  adequate  allowance  for  de- 
not  such  an  allowance  plus  a  fair  return,  it  is  the 
to  build  up  ft  depreciation  reserve  before  using 
return  or  other  purposes,  we  think  it  reasonably 
ise  of  this  company  that  rates  have-  provided  a 
reciation  allowance  since  the  year  ended  June 
ih  includee  practically  the  whole  period  of  our 

^,  comes  to  this,  that  while  rates  have  been  and 
ate  to  furnish  a  liberal  depreciation  allowance, 
has  not,  in  fact  been  set  aside.  Gross  income 
|uate  to  furnish,  among  other  things,  a  deprecta- 
has  beeoi  distributed  as  follows  according  to  the 
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The  di'fference  between  gross  income  and  the  total  of  all  de- 
ductions made,  including  actual  deductions  for  depreciation,  is 
$61,423.90,  a  sum  which  should  have  been  devoted  to  depre- 
ciation reserve. 

The  fact  that  from  60  to  70  per  cent  of  the  utility's  property 
was  installed  before  1914,  the  plain  evidence  of  depreciation 
furnished  our  eyes,  the  light  maintenance  exhibited  by  the  re- 
ports, the  distribution  of  sums  adequate  for  depreciation  in 
other  channels  ("it  is  true  that  we  have  paid  dividends  when 
such  funds  might  have  been  used  or  might  have  been  set  aside 
in  a  depreciation  reserve'')  and  the  admission  that  since  1916, 
at  least,  "a  considerable  amount  of  money  has  been  put  back 
into  the  property  out  of  earnings,"  earnings  which  would  have 
supplied  depreciation,  persuade  us  that  it  would  be  most  un- 
just, in  this  particular  case,  not  to  deduct  for  palpable  depre- 
ciation. We  think  that  it  is  the  investor's  duty  to  employ  rate 
earnings  to  the  preservation  of  the  plant  before  embarking  them 
in  additions  and  extensions.  But  from  this  record  it  is  im- 
possible to  escape  the  conviction  that  the  effort  in  the  case  of 
this  utility  has  ever  been  to  extend,  to  add,  and  to  enlarge,  rath- 
er than  to  preserve  so  that  not  only  true  gross*  income  but  gross 
income  properly  the  subject  of  use  for  depreciation  has  been 
employed  as  capital.  Clearly  rates  are  not  to  furnish  capital. 
"It  was  obligatory  upon  the  complainant  to  show  that  no  part 
of  the  money  raised  to  pay  for  depreciation  was  added  to  cap- 
ital, upon  which  a  return  was  to  be  made  to  stockholders  in  the 
way  of  dividends  for  the  future.  It  cannot  be  left  to  conjecture, 
but  the  burden  rests  with  the  complainant  to  show  it.  It  cer- 
tainly was  not  proper  for  the  complainant  to  take  the  money, 
or  any  portion  of  it,  which  it  received  as  a  result  of  the  rates 
under  which  it  was  operating,  and  so  to  use  it,  or  any  part  of  it, 
as  to  permit  the  company  to  add  to  its  capital  account,  upon 
which  it  was  paying  dividends  to  shareholders.  If  that  were  al- 
lowable, it  would  be  collecting  money  to  pay  for  depreciation 
of  the  property,  and,  having  collected  it,  to  use  it  in  another  way,  ' 
upon  which  the  complainant  would  obtain  a  return  and  dis- 
tribute it  to  its  stockholders.  That  it  was  right  to  raise  more 
money  to  pay  for  depreciation  than  was  actually  disbursed  for 
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the  particular  year  there  can  be  no  doubt,  for  a  reserve  is  neces- 
sary in  any  business  of  this  kind,  and  so  it  might  accumulate, 
but  to  raise  more  than  money  enough  for  the  purpose  and  place 
the  balance  to  the  credit  of  capital  upon  which  to  pay  dividends 
cannot  be  proper  treatment.  .  .  .  We  are  not  considering 
a  case  where  there  are  surplus  earnings  after  providing  for  a 
depreciation  fund,  and  the  surplus  is  invested  in  extensions  and 
additions.  We  can  deal  with  such  a  case  when  it  arises.  ,  .  . 
But  the  burden,  as  we  have  said,  rests  with  the  con^plainant  to 
prove  its  case,  and  it  has  not  performed  its  obligation  when  this 
fact  as  to  the  disposition  of  the  so-called  depreciation  fund  is 
left  so  wholly  in  doubt.  What  is  the  amount  reserved  for  pay- 
ments for  depreciation?  What,  if  any  of  it,  has  been  carried 
into  capital?  How  much  of  the  floating  debt  would  carry  in- 
terest which  might  be  charged  as  against  the  amount  of  the  de- 
preciation fund  actually  used  for  extensions  and  additions  and 
charged  to  capital.  All  these  are  questions  not  answered  by 
the  evidence  in  the  case,  and  which  should  be  made  as  clear  as 
possible  before  an  attempt  ought  to  be  made  to  answer  the  ques- 
tion as  to  rates.  The  whole  case  should,  therefore,  be  opened, 
80  that  both  sides  can,  on  a  new  trial,  bring  out  all  the  material 
facts  upon  which  a  decision  can  finally  be  based."  Louisiana 
Railroad  Commission  v.  Cumberland  Teleph.  &  Teleg.  Co.  212 
U.  S.  414,  29  Sup.  Ot  Eep.  357,  53  L.  ed.  577.  And  actual 
depreciation  is  to  be  deducted,  "The  witness's  valuation  of  the 
tangible  property  was  somewhat  reduced  by  the  Master,  but  the 
reductions  were  not  based  upon  the  theory  of  depreciation,  but 
upon  a  difference  of  opinion  as  to  the  reproduction  cost.  The 
cost  of  reproduction  is  not  always  a  fair  measure  of  the  present 
value  of  a  plant  which  has  been  in  use  for  many  years.  The 
items  composing  the  plant  depreciate  in  value  from  year  to  year 
in  a  varying  degree.  Some  pieces  of  property,  like  real  estate, 
for  instance,  depreciate  not  at  all,  and  sometimes  on  the  other 
hand,  appreciate,  in  value.  But  the  reservoirs,  the  mains,  the 
surface  pipes,  structures  upon  real  estate,  stand  pipes,  pumps, 
boilers,  meters,  tools  and  appliances  of  every  kind  begin  to  de- 
preciate with  more  or  less  rapidity  from  the  moment  of  their 
first  use.    It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
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depreciation  of  a  plant  whose  component  parts  are  of  diilerent 
ages  with  different  expectations  of  life.  But  it  is  dear  that 
some  substantial  allowance  for  depreciation  ought  to  have  been 
made  in  this  case.  ...  It  is  enough  to  say  that  there  should 
have  been  a  considerable  diminution,  sufficient  at  least  to  raise 
the  net  income  found  by  the  court  above  6  per  cent  upon  the 
whole  valuation  thus  diminished."  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  10,  29  Sup.  Ct.  Rep.  148,  53  L.  ed. 
371.    And  the  deduction  is  to  rest  on  fact 

"The  Master  allowed  the  cost-of-reproduction-new  without 
deduction  for  depreciation.  It  was  not  denied  that  there  was 
depreciation  in  fact.  As  the  Master  said,  'everything  on  and 
above  the  road-bed  depreciates  from  wear  and  weather  stress. 
The  life  of  a  tie  is  from  eight  to  ten  years  only.  Structures  be- 
come antiquated,  inadequate,  and  more  or  less  dilapidated.  Bal- 
last requires  renewal,  tools  and  machinery  wear  out,  cars,  loco- 
motives and  equipment,  as  time  goes  on,  are  worn  out  or  dis- 
carded for  newer  types.'  But  it  was  found  that  this  deprecia- 
tion was  more  than  offset  by  appreciation;  that  'the  road-bed 
was  constantly  increasing  in  value ;'  That  it  ^becomes  solidified, 
embankments  and  slopes  or  excavations  become  settled  and  stable 
and  so  the  better  resist  the  effects  of  rains  and  frost;'  that  it 
^becomes  adjusted  to  surface  drainage,  and  the  adjustment  is 
made  permanent  by  concrete  structures  and  riprap;'  and  that 
in  other  ways  a  road-bed  long  in  use  'is  far  more  valuable  than 
one  newly  constructed.'  It  was  said  that  'a  large  part  of  the 
depreciation  is  taken  care  of  by  constant  repairs,  renewals,  ad- 
ditions, and  replacements,  a  sufficient  sum  being  annually  set 
aside  and  devoted  to  this  purpose,  so  that  this,  with  the  solidi- 
fication of  road-bed  and  adaptation  to  the  needs  of  the  country 
and  of  the  public  served,  together  with  working  capital  •  .  . 
fully  offsets  all  depreciation  and  renders  the  physical  proper- 
ties of  the  road  not  less  valuable  than  their  cost-of-reproduction- 
new.'  And  in  a  further  statement  upon  the  point,  the  Tcnowl- 
edge  derived  from  experience'  and  'readiness-to-serve'  were  men- 
tioned as  additional  offsets. 

"We  cannot  approve  this  disposition  of  the  matter  of  depre- 
ciation.   It  appears  that  the  Master  allowed  in  the  cost  of  the 

P.U.R.1922D. 


RE  GREAT  FALLS  GAS  COMPANY.  405 

xeproduction,  the  sum  of  $1,613,612  for  adaptation  and  solidi- 
fication of  road-bed,  this  being  included  in  the  item  of  grading 
and  being  the  estimate  of  the  engineer  of  the  state  Commission 
of  the  proper  amount  to  be  allowed.    It  is  also  to  be  noted  that 
the  depreciation  in  question  is  not  that  which  has  been  overcome 
by  repairs  and  replacements,  but  is  the  actual  existing  deprecia- 
tion in  the  plant  as  compared  with  the  new  one.    It  would  seem 
to  be  inevitable  that  in  many  parts  of  the  plant  there  should 
be  such  depreciation,  as  for  example,  in  old  structures  and 
equipment  remaining  on  hand.    And  when  an  estimate  of  value 
is  made  on  the  basis  of  reproduction-new,  the  extent  of  existing 
depreciation  should  be  shown  and  deducted.     This  apparently 
was  done  in  the  statement  submitted  by  this  company  to  the 
Interstate  Conmierce  Commission  in  the  Spokane  Rate  Case  in 
connection  with  an  estimate  of  the  cost  of  reproduction  of  the 
entire  system  as  of  March,  1907.     (See  15  I.  C.  C.  R  395,  396.) 
In  the  present  case,  it  appears  that  the  engineer  of  the  state 
Commission  estimated  the  depreciation  in  the  properly  at  be- 
tween eight  and  nine  million  dollars.    If  there  are  items  enter- 
ing into  the  estimate  of  cost  which  should  be  credited  with  ap- 
preciation, this  also  should  appear,  so  that  instead  of  a  broad 
comparison  there  should  be  specific  findings  showing  the  items 
which  enter  into  the  account  of  physical  valuation  on  both  sides. 
"It  must  be  remembered  that  we  are  concerned  with  a  charge 
of  confiscation  of  property  by  the  denial  of  a  fair  return  for  its 
use;  and  to  determine  the  truth  of  the  charge  there  is  sought 
to  be  ascertained  the  present  value  of  the  property.     The  reali- 
zation of  the  benefits  of  property  must  always  depend  in  large 
degree  on  the  ability  and  sagacity  of  those  who  employ  it,  but 
the  appraisement  is  of  an  instrument  of  public  service,  as*  prop- 
erty, not  of  the  skill  of  the  users.    And  when  particular  physical 
items  are  estimated  as  worth  so  much  new,  if  in  fact  they  be 
depreciated,  this  amount  should  be  found  and  allowed  for.     If 
this  is  not  done,  the  physical  valuation  is  manifestly  incomplete. 
And  it  must  be  regarded  as  incomplete  in  this  case.''     Minne- 
sota Rate  Cases,  230  U.  S.  352,  at  456-458,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)  1151,  88  Sup.  Ot  Eep.  729,  Ann.  Cas.  1916A,, 
18. 
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To  the  suggestion  that,  because  the  plant  is  rendering  good 
service,  no  deduction  should  be  made  for  depreciation,  we  think 
it  enough  to  quote  the  answer,  found  in  People  ex  rel.  King's 
County  Lighting  Co.  v.  Willcox,  156  App.  Div.  603,  616,  141 
N.  Y.  Supp.  677,  when,  after  quoting  a  portion  of  the  opinion 
in  the  Ejioxville  Case,  supra,  the  court  said:  "Thi;*  quotation 
completely  answers  the  contention  on  the  part  of  the  relator 
that  no  allowance  should  be  made  for  depreciation,  because  the 
evidence  is  that  the  efficiency  of  the  relator's  plant  continued  to 
be  equal  to  100  per  cent;  since  it  is  manifest  that  deterioration 
to  some  extent  must  precede  the  loss  of  efficiency,  and  the  mere 
fact  that  the  efficiency  remains  stable  does  not  necessarily  con- 
travene the  other  fact  that  deterioration  has  set  in."  The  prop- 
erty may  be  100  per  cent  efficient  for  operating  purposes,  but 
not  be  at  anything  like  100  per  cent  as  representing  what  the 
securities  outstanding  were  put  out  for  or  what  the  properties, 
as  shown  by  the  balance  sheet,  have  cost  the  investors.  Securities 
authorized  by  the  Commission  should  be  protected  by  the  rates 
fixed  by  the  Commission,  provided  the  property  has  been  kept  up 
in  efficiency  and  in  value  and  a  sufficient  depreciation  reserve  has 
been  maintained  to  be  applied  when  the  time  comes  for  that 
purpose.  The  various  buildings  and  apparatus  which  are  used 
in  the  service  of  a  public  utility  corporation  have  been  designed 
to  work  and  to  last  in  their  working  as  long  as  possible.  The 
value  of  such  items  in  any  operating  property  is  the  ability  of 
the  items  to  give  their  service  and  if  the  power  to  give  service 
is  partly  exhausted  and  the  items  are  on  the  way  to  the  point 
whore  severally  they  have  to  be  discarded  and  replaced  by  new, 
there  is  a  lessened  power  to  serve  in  the  plant  represented  at  least 
by  what  the  necessary  replacement  iteVns  not  yet  put  in  will  cost. 
There  is  no  reason  why  this  partial  exhaustion  of  capital  or 
value  should  not  be  r^axded  in  determining  the  value  of  the 
property  and  the  rate  of  return  which  the  consumer  is  to  be 
called  upon  to  pay  to  the  investor  for  the  use  of  the  latter's 
property  estimated  upon  the  basis  of  the  cost  of  that  property 
less  such  depreciation.  The  reserve  for  amortization  of  cap- 
ital, that  is  to  say,  for  such  depreciation,  is  required  to  be  ahown 
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by  the  Commission's  uniform  system  of  accounts.  This  reserve, 
set  up  by  the  company  itself,  is  the  company's  own  admission 
of  an  accrued  depreciation  and  as  far  as  it  will  go  should  be  de- 
ducted from  fixed  capital  shown  by  the  books  in  endeavoring 
to  determine  the  value  of  the  properties  less  the  depreciation, 
which  has  come  about  in  the  course  of  operation.  There  may  be 
no  such  reserve  provided  by  the  company;  but  whether  or  not 
there  is  such  reserve  there  is  such  depreciation  in  fact  and  to 
the  extent  that  the  property  has  fallen  away  in  its  ability  to  con- 
tinue to  give  service  without  replacement  of  worn-out  parts  it 
has  ceased  to  be  used  in  the  public  service  and  the  consumer  of 
its  service  should  not  be  called  upon  to  pay  a  return  to  the  own- 
er  foT  the  use  of  property  which  is  not  then  or  there  in  the  plant. 
One  may  call  this  partial  exhaustion  theoretical,  if  he  likes.  It 
is  true  the  exhaustion  is  not  complete  so  that  work  stops,  but 
it  is  real  all  the  same.  There  are  those  who  use  the  word  "theo- 
retical" and  the'words  ^'theoretical  depreciation"  in  this  connec- 
tion in  order  that  we  may  be  made  to  believe  that  the  thing  is 
mythical  and  does  not  exist  at  all,  but  there  is  nothing  that  is 
less  mythical  than  the  partial  exhaustion  of  the  power  to  work 
and  ultimate  death. 

And  again  "even  the  scissors  grinder  who  may  be  unfamiliar 
with  economic  sophistri^  knows  that  a  stone  worn  to  one-half 
its  original  diameter  is  not  worth  full  price.  One  may  argue 
that  it  has  had  good  care,  that  the  bearings  have  been  well  lubri- 
cated, that  it  will  sharpen  shears  as  efficiently  as  a  new  stone, 
and  that  the  purchaser  will  be  able  to  replace  it  when  it  is  worn 
out,  but  he  can  convince  no^  grinder  that  it  is  worth  as  much 
as  a  new  stone.  There  is  no  magic  about  street  railway  opera- 
tion that  differentiates  cars,  track,  buildings,  etc.,  from  ordinary 
property  and  every  one  knows  that  practically  all  mechanical 
devices  decrease  in  value  with  age."  Re  Metropolitan  Street 
R.  Co.  3  P.  S.  C.  (1st  Dist.  N.  Y.)  113,  150.  After  all,  "the 
apprais«nent  is  of  an  instrument  of  public  service,  as  property, 
not  of  the  skill  of  the  users,"  per  Hughes,  Justice,  in  the  Min- 
nesota Rate  Cases,  supra. 

The  forgoing  determinations  &t  once  imply  the  consequence 
of  proceeding  upon  a  valuation  constructed  on  the  cost-of-repro- 
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duction-new  less  depreciation  theory,  at  average  prices,  1916- 
1920,  i.  e.  the  alternative  proposal  of  the  company.  It  remains 
to  ascertain  whether  the  application  of  the  theory  to  the  fact 
by  the  company,  results  fairly,  for,  after  all,  the  application  of 
the  theory  will  not  "justify  the  acceptance  of  results  which  de- 
pend upon  mere  conjecture."  Minnesota  Rate  Cases,  supra. 
We  notice  the  items,  seriatim: 

Land:  The  plant  of  the  company  is  located  on  a  triangular 
tract  of  ground,  at  the  intersection  of  Ninth  street  and  Ninth 
avenue,  and,  consisted  in  1919,  of  Lots  1  to  14,  Block  77  and 
Lots  3  to  14,  Block  78 — 186,053  square  feet — an  admirable  lo- 
cation in  that  the  ground  adjoins  the  right  of  way  of  two  rail- 
roads, whereby  the  handling  of  coal  and  shipment  of  by-products 
are  greatly  facilitated.  All  of  the  engineers  disclaim  any  knowl- 
edge of  real  estate  values  in  and  about  Great  Falls*  A  real 
estate  dealer  put  the  value  of  the  land  in  Blocks  77  and  78,  at 
$22,200  in  November,  1920.  The  record,  however,  supplies  a 
fair  check  as  to  values.  In  1921  the  company  purchased  frac- 
tional Lots  8,  9,  10,  and  11  in  Block  32,  thereby  gaining  title 
to  all  of  the  triangular  tract  bounded  by  the  Great  Northern 
Railway  right  of  way  on  the  north,  Ninth  avenue  on  the  south 
«nd  the  Tenth  street  bridge  approach  on  the  ieast.  This  transfer 
covered  11,9^7  square  feet  and  the  company  paid  $1,200,  ap- 
proximately ten  cents  per  square  foot.  The  same  figure  applied 
to  the  larger  area  of  186,053  square  feet  results  in  a  value  of 
$18,606.30  or  a  total  for  the  whole  tract  of  $19,805.30.  Bear- 
ing in  mind  that  all  of  this  tract  is  not  now  used  in  the  public 
service  or  reasonably  necessary  therefor  under  existing  condi- 
tions, that  its  future  employment  is  not  imminent,  that  Luick 
admits  his  addition  of  20  per  cent  to  land  for  overhead  values 
"is  probably  rather  high,"  that  there  is  not  a  scintilla  of  fact  to 
rest  this,  or  any,  additional  percentage  allowance  upon,  and 
that  the  rule  of  "present  market  value  as  to  land"  seems  ap- 
proved for  this  class  of  cases  (Denver  v.  Denver  Union  Water 
Co.  246  U.  S.  178,  62  L.  ed.  649,  P.U.R1918C,  640,  38  Sup. 
Ct.  Eep.  278)  we  shall  allow  $20,000  for  the  land,  against  the 
company's  claim  for  $28,080. 
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'oZ  Property  Other  Than  Land, 

Reproduction  of  the  physical  units  other  than  land  figured 

B't    IL  9  i  6-1920  prices  on  an  inventory  as  of  January  1,  1921,  is 

i^^^Jxxded  under  the  heads  of  Transmission  and  Distribution, 

^^^IL,'7'99;  Buildings  and  Miscellaneous  Structures,   $24,773; 

'^^^:rx-fc:    Equipment,  $167,668;  General  Equipment,  $8,512.   This 

^^37^^    includes,  in  each  instance,  an  allowance  designated  "Items 

<>f  -^^  conditional  Cost  20  per  cent"  being  a  straight  20  per  cent 

addition  to  the  value  of  the  physical  units.     This  addition  is 

expl^fc^ioied  by  Luick  as  follows:    "The  items  of  additional  cost 

0^  ^^^Ix^t  is  frequently  known  as  overhead  charges  r^resent  costs 

whL^^l:^   would  actually  be  incurred  in  reproducing  the  property 

as  ci^if      January  1,  1921,  or  for  that  matter,  costs  which  wer6 

actvx^iJ^ly  incurred  when  the  property  was  originally  built,  not 

Tie<^^^ warily  in  the  amounts  shown,  but  nevertheless  costs  which 

'^'^''^^^      actually  incurred  to  some  extent.    These  costs  are  not  in- 

*^^^^^^d  in  the  figures  on  various  physical  units  because  they  are 

not  £guTes  that  can  be  readily  allocated  to  particular  pieces  of 

eguipnaent,  to  particular  buildings,  or  to  mains^  services  and 

iweters;  in  other  words,  they  are  general  costs  which  apply  to 

*^e  piiysical  property,  and  consequently  I  have  applied  them  in 

^^3   \va.y.     I  should  perhaps  state  that  in  th6  costs  of  physical 

^^^s,     leaving  out  the  land,  that  they  include  only  the  cost  of 

a.t<»x-i3^1  and  labor  actually  incurred — ^which  would  be  actually 

^^^^"^od  in  reproducing  the  property  under  the  basis  assumed, 

oost;^  actually  incurred  in  originally  building  the  property 

^*^'^^*"  in  the  amounts  as  shown.    Consequently,  to  the  costs  of 


^^i^l  and  labor  there  must  be  added  an  item  to  cover  other 
^^     "^^hich  I  divided  into  five  classifications,  as  follows: 

^>->^st,  the  legal,  organization,  and  general  expenses;  second, 
^^^^ring  and  superintendence ;  third,  contingencies  and  omis- 
^    ^^^  >     fourth,  interest  during  construction;  and  fifth,  taxes  dur- 
Jj^g  ^^^^Xistruction. 


of  these  items,  by  their  very  nature,  are  general  costs 

.    *     ^«  I  said  before,  cannot  be  distrij)uted  or  allocated  to  par- 

^-^^  buildings  or  particular  items,  but  they  are  a  part  of  the 

pTT -fc.."^^"^^^  would  be  necessarily  incurred  in  reproducing  the 
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property,  or  actually  incurred  in  the  original  building  of  the 
property,  and  consequently  must  be  taken  into  account. 

"Thus,  in  the  Class  1,  namely,  legal,  organization  and  general 
expenses^  there  would  be  covered  the  general  inspection  of  the 
territory  to  be  served,  a  general  situation  to  determine  whether 
or  not  it  would  be  feasible,  for  instance,  to  build  a  gas  plant  in 
Great  Falls,  and  whether  or  not  it  might  be  profitable,  an  in- 
vestigation of  laws  covering  such  matters,  an  investigation  of 
franchise  possibilities.  That  work  would  be  undertaken  by  the 
entrepreneur,  the  man  who  conceived  the  idea  of  putting  a  gas 
plant  in  Great  Falls.  That  would  be  followed  by  a  preliminary 
engineering  report,  assuming  that  this  man  were  not  himself 
an  engineer,  in  order  to  determine  from  an  engineering  stand- 
point whether  the  project  were  feasible  or  not;  also  what  type 
of  plant  might  be  desirable,  what  was  the  investment  required, 
and  the  probable  business  to  be  secured. 

"Under  the  same  class  there  is  included  the  expense  of  incor- 
poration and  the  expense  of  forming  the  business,  legal,  engineer- 
ing and  office  organizations;  also  the  retainer  of  the  firm  of  at- 
torneys to  look  after  the  legal  affairs  of  the  company. 

"Then  under  this  Class  1  there  would  be  also  included  the 
optioning  of  real  estate,  office  rent,  while  the  plant  was  being 
constructed,  salaries  of  executive  officers,  such  as  office  clerks, 
such  as  would  be  required,  cost  of  stockholders'  and  directors' 
meetings,  expense  of  traveling  for  such  directors  as  do  not  live 
in  the  city,  the  expense  of  heating  and  lighting  the  office,  jani- 
tor service,  telephone  service,  stationery  and  sundry  supplies, 
and  other  items  of  this  character. 

"Under  Class  2,  that  is  engineering  expense,  there  would  be 
included  the  salaries  and  expenses  of  the  engineering  and  super- 
intending force.  I  might  say  here  by  way  of  explanation  that 
I  have  assumed  that  only  the  buildings  would  be  built  under 
contract  and  that  the  company  itself  would  develop  a  construc- 
tion organization  which  would  install  the  equipment,  with  the 
exception  of  such  equipment  as  might  be  installed  and  directed 
by  the  contractor,  such  as  holders,  and  that  the  company  itself 
would  lay  all  mains,  install  all  services  and  install  all  meters. 

"Under  engineering  and  superintendence  there  would  be  in- 

P.U.R.1922D. 


RE  GREAT  FALLS  GAS  COMPANY.  411 

eluded  the  cost  of  preparing  detailed  plans  and  specifications, 
of  compiling  bids,  letting  of  contracts,  and  the  superintending 
tand  adjusting  of  contract  work;  also  the  investigating  of  real 
fstate,  for  the  purpose  of  determining  the  necessary  depth  of 
foundations,  and  the  best  location  of  the  various  buildings  and 
pieces  of  equipment.  That  naturally  would  include  surveys  and 
other  engineering  work  of  that  character. 

"Under  Class  Xo.  3,  or  that  of  contingencies  and  omissions, 
I  included  such  costs  as  will  be  incurred  in  practically  every  en- 
terprise, or  every  piece  of  construction  work  that  is  undertaken 
and  which  cannot  be  foreseen  by  ordinary  and  prudent  investi- 
gation in  advance  of  its  occurrence.  There  is  also  included  some 
allowance  for  omissions  in  the  inventory,  although  in  this  case, 
because  of  the  care  taken,  I  do  not  believe  that  this  item  would 
be  at  all  considerable. 

'Tji  the  matter  of  contingencies,  however,  I  might  say  that  it 
is  usually  the  experience  in  construction  that  regardless  of  what 
care  may  be  exercised  in  advance  of  the  construction  there  are 
some  contingencies  which  develop  and  which  add  considerably 
to  the  cost  of  doing  the  work.  It  might  be  found,  v  for  instance, 
that  even  though  soil  investigations  have  been  made,  when  it 
comes  to  erecting  a  holder  the  subsoil  is  not  strong  enough  to 
support  the  holder,  and  it  may  be  necessary  to  drive  piles.  We 
had  that  experience  with  a  half  a  million  foot  gas  holder  which 
we  erected  for  the  Oshkosh  Gas  Light  Company  at  Oshkosh, 
Wisconsin.  In  another  case  we  erected  an  electric  light  plant. 
We  had  figured  by  driving  sheet  piling  for  a  distance  of  200 
feet  along  the  river's  edge  we  would  be  able  to  do  all  of  our  ex- 
cavating without  pumping.  We  found,  however,  that  the  soil 
around  that  site  was  composed  largely  of  cinders  through  which 
the  water  seeped  at  a  very  rapid  rate;  so  that  we  had  to  drive 
sheet  piling  around  the  entire  plant  site.  That  added  materially 
to  the  estimated  cost  of  reproducing  that  plant,  and  it  is  items 
of  this  character  which  are  continually  encountered  in  construc- 
tion work. 

"In  the  same  way  there  are  delays  due  to  storms.  We  may, 
for  instance  be  running  a  main  out  on  a  certain  street,  have 
your  crews  ready  to  work,  and  possibly  are  working  when  a 

P.U.R.1922D. 


412  MONTANA  PUBLIC  SERVICE  COMMISSION.     . 

sudden  and  severe  storm  comes  up,  which  makes  the  abandon- 
ment of  work  for  that  day  necessary.  That  of  course  adds  con- 
siderably to  the  cost  of  laying  that  main. 

"I  might  go  on  indefinitely  and  enumerate  items  of  this  kind. 
I  think  that  every  engineer  who  has  had  any  experience  in  con- 
struction work  has  met  with  such  costs  and  realizes  that  they  are 
unavoidable. 

"Under  Class  4,  that  is^  interest  during  construction,  that 
practically  explains  itself;  in  other  words,  it  is  merely  an  allow- 
ance to  cover  the  carrying  charges  of  money  which  is  invested 
in  the  plant  before  the  plant  goes  into  operation,  and  while  it 
is  in  process  of  construction. 

"The  same  is  true  of  Class  5,  or  taxes  during  construction." 

The  precise  percentages  applied  are  as  follows:  l^al,  organi- 
zation, and  general  expense,  3  per  cent ;  engineering  and  super- 
intendence, 7  per  cent;  contingencies  and  omissions  4  per  cent; 
interest  during  construction,  5  per  cent;  taxes  during  construc- 
tion, 1  per  cent,  or  a  total  of  20  per  cent.  After  careful  and 
somewhat  prolonged  consideration  of  these  allowances  for  over- 
heads, we  are  satisfied  that  acceptance  of  them  at  their  face 
would  result  in  an  expansion  of  values  not  at  all  representative 
of  the  particular  instrument  of  service  whose  value  is  here  to  be 
taken.  The  considerations  which  oppose  and  overcome,  to  some 
extent,  the  company's  proposal  are  these:  (a)  Even  if  the  cost- 
of -reproduction-new  theory  were  to  be  followed  in  this  case  with 
a  fidelity  which  excluded  the  actual  plant  before  our  eyes  and 
substituted  a  fictitious  plant  presently  to  be  created,  we  are  sat- 
isfied that  a  contemporaneous  allowance  of  20  per  cent  for  over- 
heads is,  as  a  matter  or  percentage,  excessiva  We  have  given 
the  question  of  overhead  allowances  careful  study  in  a  rather 
large  number  of  cases  during  a  period  of  nearly  ten  years,  most 
of  which,  witnessing  considerable  public  utility  development, 
has  elapsed  during  a  reign  of  high  prices.  From  this  study  and 
observation  we  are  convinced  that  an  allowance,  in  general,  of 
about  15  per  cent  affords  ample  provision  for  overheads,  and  in 
this  particular  case  the  record  fails  to  suggest  any  valid  reason 
against  adherence  to  the  latter  figure,  (b)  The  danger  of  pro- 
ceeding on  the  single  track  of  cost-of-reprodnction-new  is  point- 
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edly  emphasized  when  a  valuation  of  overheads  it  attempted. 
In  the  valuation  of  physical  units,  per  se,  actual  and  more  or 
less  standard  pieces  of  property  in  being  catalogued,  handled 
^nd  sold  in  the  markets  past  or  present,  afford  a  sheet  anchor 
of  fact  which  prevents  drifting  on  a  sea  of  speculation.  What 
prices  may  be  applied  are  for  the  most  part,  actual,  or  should 
be  themselves  actual.  If  not,  the  units  to  which  they  are  applied 
restrain  guess  work,  or  at  least  render  correction  a  compara- 
tivply  simple  matter.  These  costs  the  investor,  ordinarily,  has 
no  control  over,  and  users  of  the  property  wil}  have  to  pay  at 
least  what  the  investor  would  be  required  to  pay.  When  repro- 
duction of  overheads  is  reached,  however,  there  is  no  concrete 
basis  presented  for  estimate  by  the  application  oT  such  rough 
factors  as  percentages.  The  whole  matter  of  creation,  aftCT  de- 
termining on  the  bare  physical  units,  is  a  prophecy  depending 
on  such  shifting  matters  as  future  natural  phenomena,  labor 
capacities,  etc.  Realizing  this  fact,  engineers  have  evolved  from 
long  practice  certain  standards  for  overheads  expressed  in  per- 
centages of  the  only  certain  factor,  i.  e.,  cost  of  physical  units, 
resting  on  the  law  of  average.  These  percentages  generally  beg 
the  whole  question,  however,  for  they  involve  assumptions  which 
the  instant  case  may  or  may  not  accommodate.  The  fundamen- 
tal fallacy  is  that  variations  in  production  are  so  extreme  as  to 
preclude  the  theory  of  averages  which  assumes  variations,  cer- 
tain or  nearly  certain,  in  a  given  type  of  production.  The  only 
safe  course  is  to  look  at  what  has  occurred  in  the  instant  case, 
with  reference  to  each  particular  overhead  instead  of  endeavor- 
ing to  divine  the  future,  and  that  has  not  been  done  here,  or  if 
it  has,  the  record  is  silent  on  the  point,  (c)  Another  deficiency 
exhibited  in  the  treatment  of  overheads  in  this  case  is  the  rough 
method  of  applying  percentages.  Percentages  are  rough  factors, 
per  se,  and  hence  their  bases  should  be  strictly  identified.  It  is 
testified  that  if  the  allowance  for  overheads,  on  land  for  ex- 
ample, were  decreased  from  20  per  cent  to  15  per  cent,  because 
the  former  figure  is  "rather  high"  as  applied  to  land  alone,  it 
would  be  necessary  to  increase  the  allowances  on  other  items, 
and  again  that  if  excessive  discrepancies  on  some  items  were 
lopped  off,  additions  would  have  to  be  made  for  deficiencies  on 
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other  items.  "Instead  of  broad  comparisons  there  should  be  spe- 
cific findings  showing  the  items  which  enter  into  the  account  of 
physical  valuation  on  both  sides."  (Minnesota  Rate  C^ses,  su- 
pra.) The  whole  matter  is  too  uncertain,  at  best,  to  attempt  the 
serious  task  of  stating  fair  rates  on  individual  notions  of  rough 
equities,  especially,  where,  as  here,  no  basis  is  vouchsafed  to  us 
whereon  we  may  test  the  propriety  of  the  individual  judgment 
(d)  When  the  actual  accrued  overheads  in  the  case  of  the  Great 
Falls  Gas  Company  are  observed  for  the  purpose  of  predicating 
reproductions  at  present  prices,  it  is  found  that  present  repro- 
duction of  the  property  as  an  entity  is  totally  at  variance  with 
the  facts.  Going  back  to  1914  construction  expenditures  are 
shown  as  follows:  1914,  $6,946;  1915,  $31,105;  1916,  $35,029; 
1917,  $50,922;  1918,  $8,458;  1919,  $22,667;  1920,  $23,407; 
1921,  $24,613.91,  a  total  of  $203,147  in  round  numbers  against 
a  figure  of  $289,601  for  all  physical  property  on  January  1, 
1914.  From  May  1,  1916,  to  December  31,  1921,  construction 
expenditures  amounting  to  $150,003.79,  appear  in  some  nine- 
teen different  authorizations.  Before  January  1,  1914,  mains 
installed  totalled  59,260  feet  and  there  has  been  added,  yearly, 
1914,  695  feet;  1915,  22,504  feet;  1916,  7,956  feet;  1917, 
8,754  feet;  1918,  2,409  feet;  1919,  8,942  feet;  1020,  428 
feet;  1921,  18,575  feet,  or  a  total  of  74,122  feet.  Tables  show- 
ing yearly  additions  of  consumers  and  number  of  meters  and 
appliances  attached  are  in  keeping  with  thesef  facts,  and  all  of 
them  clearly  indicate  a  strong  year  to  year  growth  in  business 
which  the  company  met  by  responsive  piece-meal  construction 
of  mains  and  services  and  like  installation  of  meters  and  appli- 
ances. There  is  no  suggestion  that  this  construction  required  re- 
tention of  special  engineers,  or  any  extraordinary  outlays.  On 
the  contrary  we  know  that  since  1913  these  additions  have  been 
installed  by  the  regular  staff,  and  part  of  the  expense  thereof, 
charged  to  and  borne  by  operating  expenses  of  the  particular 
year.  Such  construction  makes  for  the  elimination  of  over- 
heads. As  stated  by  the  Wisconsin  Commission  in  Ke  Wiscon- 
sin-Minnesota Light  &  P.  Co.  P.U.R.1920D,  428:  "The  allow- 
ance of  15  per  cent  in  connection  with  the  valuation  designed  to 
represent  the  actual  investment  may  be  high  because  in  the.ac- 
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tual  construction  of  the  property  over  a  period  of  years,  much 
of  the  property  having  been  constructed  after  the  plant  was  put 
in  operation,  there  was  a  large  proportion  of  the  inventory  on 
which  little  or  no  general  overhead  expense  was  incurred  except 
as  it  was  included  either  in  the  direct  costs  as  charged  to  the 
construction  jobs  for  specific  items  or  in  the  operating  expenses 
of  the  utility.  There  is  very  little  in  the  way  of  engineering  and 
supervision  involved  in  the  purchase  and  installation  of  gas  me- 
ters, and  frequently  no  interest  during  construction.  These 
.  meters,  as  added  to  the  system  from  time  to  time,  are  purchased 
by  the  operating  management  as  needed  and  almost  immediately 
put  into  service — some  of  them  probably  even  before  the  )3ill 
for  them  is  paid.  The  situation  is  much  the  same  as  to  service 
connections.  These  are  installed  as  called  for  by  new  customers 
and  are  in  service  within  a  few  days  from  the  date  of  issuance 
of  the  order  for  the  work.  In  many  cases  they  are  probably  in 
service  even  before  the  wages  of  the  men,  who  put  them  in,  are 
paid.  No  interest  during  construction  is  involved  and  very  little 
in  the  way  of  engineering.  Even  the  extensions  of  gas  mains 
are  in  much  the  same  class.'' 

Whatever  may  be  the  necessity  for  allowances  for  piece-meal 
construction  in  some  cases  this  is  not  one  of  them  for  such  a 
course  has  operated  in  this  case  to  diminish  customary  over- 
heads of  reproduction,  (e)  The  various  bases  to  which  these 
overhead  percentages  have  been  applied  are  constructed,  gener- 
ally, by  adding  these  items;  unit  f,  o.  b.  point  of  shipment  plus 
freight  to  Great  Falls  plus  cost  of  erection  or  installation  plus 
an  allowance  for  "general  expense"  of  5  per  cent  of  the  first 
three  factors.  This  allowance  is  said  to  be  for  "time  keeping 
and  cost  keeping,  insurance,  adaptation  expenses,  with  such 
cost  of  testing  out  a  unit  to  find  out  whether  it  is  in  working  con- 
dition, and  items  of  that  character."  Clearly  this  5  per  cent 
addition  takes  care  of  some  of  the  overhead  involved  in  engineer- 
ing and  supervision,  for  example,  cost  of  testing  out  a  unit,  and 
omissions  and  waste  shade  into  "adaptation  expenses."  When 
it  is  remembered,  too,  that  taxes  during  construction  have  been 
figured  at  1  per  cent  on  a  base  which  includes  many  items  on 
which  taxes  fire  never  computed,  omissions  and  waste  at  4  pei; 
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cent,  on  a  base  which  includes  cost  keeping,  time  keeping  and 
insurance,  and  that  there  are  other  kindred  liberalizations,  cus- 
ternary  overheads  have  been  more  than  well  supplied  here. 

From  all  of  the  foregoing  considerations  we  have  determined 
that  an  allowance  of  14  per  cent  is  fairer  for  overheads,  than  an 
allowance  of  20  per  cent  This  we  arrive  at  by  adhering  to  our 
experience  standard  of  15  per  cent,  less  1  per  cent  for  taxes  dur- 
ing construction.  The  latter  item  is  eliminated  l;)ecause,  giving 
full  play  to  the  assumption  of  present  reproduction,  there  would 
be  no  taxes  during  construction.  Construction  would  ordinarily 
be  commenced  in  the  spring,  scarcely  before  the  first  Monday 
in  March  in  Montana  and  by  the  succeeding  March,  as  Luick 
says,  "you  ought  to  have  some  parts  of  the  plant  in  operation." 
*nrou  could  put  the  water  gas  set  in  operation  in  that  time  and 
have  sufficient  gas  for  any  amount  of  consumption  you  would 
have  so  early  in  the  history  of  the  company/'  This  being- true, 
and  the  tax  lien  becoming  fixed  on  the  first  Monday  in  March, 
the  first  tax  lien  would  not  attach  until  March  of  the  second  year 
when  the  property  was  in  function  and  payment  of  taxes  in  the 
following  November  would  properly  come  from  the  operating 
revenues  of  the  first  year.  There  is  no  claim  for  taxes  other 
than  taxes  during  construction.  Adding  14  per  cent  to  the  cost 
of  reproduction  new  of  the  physical  property  other  than  land, 
we  reach  these  figures:  Transmission  and  Distribution,  $201,- 
409,  plus  14  per  cent  thereof,  $28,209,  total  $229,708;  Build- 
ings and  Miscellaneous  Structure,  $20,644,  plus  14  per  cent 
thereof,  $2,890,  total  $23,534;  Plant  Equipment,  $139,723, 
plus  14  per  cent  thereof,  $19,561,  total  $159,284;  General 
Equipment,  $7,093,  plus  14  per  cent  thereof,  $993,  total  $8,086, 
or  a  total  cost  new  for  the  foregoing  classes  of  property  of  $420,- 
612. 

[8]  It  remains,  now,  to  deduct  for  depreciation  in  accord  with 
our  determination,  supra,  and  the  first  matter  to  be  settled  is 
whether  the  overheads  added  in,  are  now  to  be  deducted  before 
applying  the  percentages  based  on  condition.  We  think  they 
should  not  be  deducted.  The  physical  basee  from  which  the 
overhead  allowances  are  computed  having  been  appreciated  by 
the  cost  of  reproduction-new-process,  at  1916-1920  prices,   it 
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follows  that  all  the  overheads  allowed  are  likewise  appreciated. 
"Or,  putting  it  otherwise,  for  the  purpose  of  this  calculation,  the 
synthetic  process  is  employed,  and  the  overheads  are  not  treated 
as  distinct  items,  but  as  parts  of  a  complete  whole,  and  while  I 
do  not  find  that  the  items  of  overhead,  such  as  interest  during 
construction,  have  appreciated  in  cost,  ot  that,  viewed  as  items 
apart  from  the  physical  property,  there  should  be  any  appre- 
ciation applied  to  them,  I  do  find  that,  when  the  base  which  is 
used  to  find  the  amount  of  these  items  by  the  application  of  per- 
centage is  increased,  the  sum  of  these  items  must  necessarily 
itself  increase."  Galveston  Electric  Co.  v.  Galveston,  272  Fed. 
147,  P.U.R.1921D,  547.  If  there  is  anything  to  depreciation 
at  all  these  overheads,  as  part  of  the  concept  of  value  wear  away 
with  the  other  values  and  are  bound  to  be  incurred  again  on  the 
reproduction  theory.  /While  some  Commissions  figure  deprecia- 
tion deductions  on  a  so-called  depreciable  base,  i.  e.,  physical 
property,  on  the  assumption  that  overheads  do  not  depreciate, 
or  that  they  will  not  be  again  incurred,  we  think  there  is  no  dis- 
tinctioji  in  fact  whereon  to  justify  this  dirferenco  in  practice. 
Overheads  are  not  alone  incurred  in  assembling,  constructing 
and  installing  a  public  utility  as  an  instrument  of  service.  They 
have  equally  been  incurred  in  the  production  of  the  individual 
physical  units  which  are  fabricated  into  the  system  entity,  in 
the  bricks,  the  boiler  and  the  mains,  and  as  these  units  deprecia- 
ted in  terms  of  value,  the  constituents  of  value,  material,  labor, 
and  creative  overheads  are  scaled  down.  The  integration  of  the 
whole  plant  and  the  creation  of  its  separate  units' involve,  essen- 
tially, similar  processes  which  the  concept  of  value  recognizes 
as  it  makes  allowance  not  only  for  the  sand  in  the  brick  or  the 
iron  in  the  boiler,  but  for  the  creative  energy  and  organization 
that  aided  in  producing  the  brick  and  boiler.  On  the  cost  of 
reproduction  theory,  the  general  overheads  incurred  in  creating 
the  plant  are  to  be  treated  in  the  same  manner  as  the  overheads 
which  entered  the  separate  units,  so  far  as  depreciation  is  con- 
cerned. While  the  reasons  therefor  do  not  appear  in  the  opinion 
it  is  noted  that  Booth  D.  J.  deducted  accrued  depreciation  from 
the  total  of  physical  property  less  land  plus  an  overhead  allow- 
ance of  15  per  cent  in  Winona  v.  Wisconsin-Minnesota  Light  & 
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Power  Co.  276  Fed.  996,  P.U.R.1922C,  461.  We  shall  employ 
the  same  percentages  used  by  the  company.  Transmission  and 
Distribution,  $229,708  less  10  per  cent  thereof,  $22,970,  $206,- 
738;  Buildings  and  Miscellaneous  Structures,  $23,534,  less  22 
per  cent  thereof,  $5,177,  $18,357;  Plant  Equipment,  $159,284, 
less  18  per  cent  thereof,  $28,671,  $130,613;  General  Equip- 
ment, $8,086,  less  16  per  cent  thereof,  $1,293,  $6,793,  or  a  total 
cost  of  reproduction  new,  less  depreciation  of  $362,501  for  the 
items  named  to  which  must  be  added  land,  $20,000,  making  a 
total  for  the  physical  property  of  $382,501.  The  total  deduo- 
tion  for.  accrued  depreciation  comes  to  $58,111,  substantially 
less  than  depreciation  earned,  but  not  set  aside  as  shown  above. 
There  remains  for  consideration  in  the  rate  base,  the  items  of 
working  capital^  cost  of  financing,  and  going  value. 

Working  Capital. 

[9]   *'An  established  utility  is  required  in  carrying  on  its 
business  to  tie  up  a  certain  amount  in  material  and  supplies 
and  to  keep  on  hand  a  certain  amount  of  cash  for  the  payment 
of  employees  and  the  regular  discharge  of  accounts  payable. 
This  amount  represents  an  essential  capital  investment,  usually 
termed  ^working  capital,'  and  it  is,  therefore,  proper  to  make 
allowance  for  this  purpose. '^    In  Re  Helena  Light  &  R.  Co.  13 
M.  U.  R.  191,  P.U.R.1920D,  668.    The  allowance  is  not  to  de- 
pend on  generalities  or  what  may  be  necessary  for  other  plants. 
In  Consolidated  Gas  Co.  v.  New  York,  157  Fed.  849,  the  neces- 
sity for  paiticular  inquiry  into  the  affairs  of  the  particular  plant 
is  empha.s.  ..il,  Hough,  D.  J.,  concluding,  "unless  these  matters, 
and  perhaps  others,  be  looked  into,  no  comparison  can  be  drawn 
between  one  business  and  another,  or  even  between  those  of  the 
same  general  nature.''     The  company's  claim  is  for  $35,000, 
which  Luick  arrived  at  by  "taking  the  total  of  the  manufactur- 
ing materials  on  hand,  as  estimated  by  me,  or  rather  as  the  neces- 
sary amount  for  a  thirty  days'  supply,  taking  an  average  of  the 
merchandise  stock  on  hand  for  the  last  five  years,  pipe  and  fit- 
tings stock  as  of  January  1,  1921,  10  per  cent  of  the  gross  revenue 
as  the  cash  requirements,"  this  process  resulting  in  a  total  of 

$40,540.70.     Apparently  this  seemed  excessive  for  Luick  testi- 
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fies  that  he  ^'used  a  more  conservative  figure  in  arriving"  at 
his  "estimate,"  and,  accordingly  struck  ofiF  $5,540.70  and  in- 
cluded "as  a  fair  value  for  working  capital,"  the  sum  of  $35,- 
000.    We  are  willing  to  follow  Luick's  judgment  on  gas  manu- 
facturing materials  required  for  a  normal  operation,  since  ex'- 
amination  of  recent  plant  history  discloses  that  his  amounts, 
though  freely  liberalized  on  past  high  prices  to  nearly  a  sixty- 
day  supply,  bear  a  fair  relation  to  the  amounts  of  materials 
consumed  in  and  which  should  be  on  hand  for  normal  opera- 
tion  of  about  that  period.    The  items  are:  299.3  tons  of  gas  coal 
at  $10,523,  $2,412.92 ;  131.31  tons  of  coke  at  $10,  $1,393.10 ; 
71.92  tons  of  steam  coal  at  $3.23,  $232.30;  7,204  gallons  gas 
oil  at  $8,906  per  gallon,  $641.59,  and  not  to  err  against  the 
company,  $624.78  for  residuals,  total  $5,304.69,  or,  say,  $5,400. 
To  this  is  added  $15,000  in  round  numbers  for  pipe  and  fittings, 
plus  about  $12,000  for  cash.     We  cannot  approve  these  addi- 
tions for  they  bear  no  sensible  relation  to  the  plant  before  us. 
There  may  have  been  $15,000  worth  of  pipe  and  fittings  on  hand 
January  1,  1921,  but  if  so,  the  quantity  was  far  in  excess  of  a 
working  supply  for  ordinary  needs,  if  past  experience  is  any 
criterion  at  all,  and  must  have  been  assembled  for  permanent 
capital  additions.    The  sum  of  $15,000  is  quite  enough  for  both 
pipe  and  fittings  and  merchandise  stock.     Having  provided  for 
the  manufacturing  materials  and  requisite  stock,  it  remains  to 
take  care  of  cash  requirements.     Luick  says  that  a  sum  which 
is  the  equivalent  jof  forty-five  days'  operating  expenses  ought  to 
be  set  up  because  the  company  usually  has  about  forty-five  days* 
worth  of  gas  service  outstanding  for  which  it  has  not  received 
compensation,  and  the  expenses  of  which  have  been  met.     The 
sum  his  theory  produces  is  $11,245.30,  not  one-eighth  of  the  an- 
nual expenses  as  forty-five  days  is  to  three  hundred  and  sixty 
days,  but  10  per  cent-  of  the  gross  revenue  for  he  says  "as  it  hap- 
pens in  ordinary  practice  one-eighth  of  the  operating  expenses 
for  the  year  is  practically  equivalent  to  10  per  cent  of  the  gross 
revenue."     The  theory  is  too  wide  a  departure  from  the  facts. 
In  the  first  place  ordinary  commercial  mechanism  allows  the 
Great  Falls  Gas  Company,  a  solvent  going  concern,  thirty  days 
for  settlement  of  its  obligations,  and  Rule  31  of  our  Rules  and 
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Regulations  for  Gas  Service  (14  M.  U.  R.  612)  permits  the 
-company  for  its  own  protection  to  exact  a  deposit  from  gas  cus- 
tomers who  do  not  own  "the  property  served  with  gas''  estimated 
on  the  amount  of  a  forty-five  days'  bill,  a  practice  now  followed. 
Again,  the  prompt  paying  customer  is  overlooked.  These  fac- 
tors militate  against  necessity  for  a  blanket  insurance.  But  the 
significant  fact,  however,  is  that  forty-five  days'  operating  ex- 
penses must  include  items  for  which  allowances  have  already  been 
made  under  this  head,  i.  e.,  materials  are  part  of  operating  ex- 
penses. At  the  least  we  should  not  be  invited  to  duplicate  in- 
surances. All  that  remains  in  substance  is  to  allow  one-twelfth 
of  the  actual  operating  payroll,  excluding  construction  and  mis- 
cellaneous payrolls,  and  this,  on  the  basis  of  the  actual  payroll 
for  the  year  ended  March  31,  1921,  $31,509.55  would  be  about 
$2,625.  Accordingly,  we  allow  $23,000  for  working  capital, 
against  the  company's  claim  for  $35,000,  thereby  satisfying,  as 
nearly,  as  we  now  can,  the  rule  that  "this  item  ought  to  be  a 
practical  conception  and  concretely  established  from  the  com- 
pany's books."  Winona  v.  Wisconsin-Mimjiesota  Light  &  P.  CJo. 
—  Fed.  — ,  P.U.R.1921A,  146. 

Cost  of  Financing. 

[10]  The  liature  of  the  company's  claim  under  this  head  ad- 
mits of  explanation  only  in  the  language  of  the  record,  and  an 
excerpt  therefrom  follows : 

"In  speaking  of  the  cost  of  financing,  which  is  frequently  re- 
ferred to  as  bond  discount,  and  I  believe  that  some  confusion 
has  arisen  in  this  regard,  bond  discount  should  properly  be  divid- 
ed into  two  classes.  First  of  all,  true  discount,  which  is  the 
difference  in  dollars  between  the  amount  paid  for  the  security 
by  the  ultimate  purchaser  and  its  par  value.  Assuming,  for  in- 
stance, that  this  company  sold  6  per  cent  first  mortgage  bonds 
at  95  to  the  ultimate  purchaser.  The  true  discount  in  that  case 
would  be  $5,  ox  5  per  cent.  I  do  not  include  that  portion  in 
my  allowance  for  cost  of  financing,  because  that  is  merely  an 
adjustment  of  interest  rate;  in  other  words,  we  will  say  a  com- 
pany such  as  the  People's  Gas  Light  and  Coke  Company,  might 
be  able  to  market  6  per  cent  first  mortgage  bonds  at  par  value 
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1th  a  direct  yield  of  6  per  cent ;  a  smaller  company,  snch 

Great  Falls  Gas  Company,  in  order  to  compete  with 

or  with  the  People's  Gas  Light  and  Coke  Company  for 

would  have  to  oflFer  a  somewhat  higher  yield,  which 

be  taken  care  of  by  selling  the  security  at  something  less 

»ar.     So  that  in  the  example  I  have  taken,  if  the  security 

the  ultimate  purchaser  at  95,  the  interest  yield  would  be 

'Cr  cent,  not  allowing  anything  for  the  accrual  in  value  of 

•Old  over  its  life. 

I  have  said,  this  portion  of  what  is  ordinarily  termed 
^discount  is  an  adjustment  of  the  interest  rate,  and  to  my 
should  not  be  capitalized  but  should  be  amortized  over  the 
the  bond.     However,  if  a  company,  such  as  the  Great 
<}as  Company  sold  its  6  per  cent  first  mortgage  bonds,  or 
rferred  stock,  or  its  construction  notes  at  the  figure  named, 
\i  amount  which  this  company  would  realize  from  the  sale 
ih  securities  might  range  as  low  as  $85  to  $90  per  share; 
ler  words,  in  addition  to  its  discount  of  $5,  there  is  the  ac- 
y^^  cost  and  expense  of  marketing  the  securities,  which  repre- 
g^ts  the  charge  of  the  broker  who  does  the  marketing,  who  has 
a  market  and  has  the  organization  necessary  to  sell  such  secu- 
rities. 

"That  is  an  actual  cost,  which  would  be  reincurred  if  this 
property  would  be  reproduced,  and  must  have  been  incurred  in 
some  amount  or  other  when  this  property  was  originally  built. 
It  is  impossible  to  sell  securities  without  incurring  some  expense. 
"Assuming  that  the  company  had  or  received  for  each  bond 
of  $100  par  value  $85,  the  brokerage  fee  in  that  case  would  be 
$10,  or  10  per  cent,  and  that  expense  is  what  I  include  under 
my  allowance  for  cost  of  financing. 

"It  is  frequently  argued  that  in  taking  that  allowance  or 
brokerage  expense,  the  company  receives  all  that  it  is  entitled 
to  when  that  expense  is  amortized  over  the  life  of  the  security ; 
in  other  words,  if  the  bonds  were  twenty-year  bonds,  and  this 
brokerage  were  $10,  or  10  per  cent,  if  it  is  allowed  to  set  aside 
\  per  cent  per  year  for  ten  years,  or  twenty  years  rather,  it  is 
assumed  that  the  company  receives  all  that  it  is  entitled  to,  but 
that  is  not  correct,  because  the  cost  of  securing  money  is  a  direct 
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out-of-pocket  expense,  just  as  the  cost  of  a  boiler,  of  a  gas  holder, 
of  a  bench  or  a  water  gas  machine.  If  the  company  buys  a  water 
gas  machine,  no  one  argues  lust  because  it  is  allowed  to  set  up  a 
rpreciation  reserve  iZ,  which  is  so  computed  as  to  return  to 
the  company  at  the  end  of  the  life  of  such  unit  the  first  cost  of 
the  same,  the  company  has  been  fairly  used.  Every  one  admits 
and  every  one  thinks  that  the  company  is  entitled  to  a  fair  re- 
turn upon  the  value  of  this  unit,  in  addition  to  setting  aside  a 
fund  sufficiently  large  so  that  at  the  expiration  of  the  life  of  the 
unit  it  will  have  on  hand  enough  money  to  replace  the  unit. 

"In  the  same  way,  where  actual,  honest  expense  is  incurred 
in  selling  securities,  it  is  not  sufficient,  therefore,  to  return  to 
the  company  over  a  period  of  ten  or  twenty  or  thirty  years  the 
sum  total  of  the  expense  which  was  thus  incurred,  but  there 
must  also  be  returned  to  it,  or  be  given  to  it  a  fair  return  upon 
such  amount  while  it  is  outstanding  and  until  it  has  beed  re- 
turned to  the  investor. 

"That  is  why  I  believe  that  this  element  which  I  have  in- 
cluded in  the  cost  of  financing  is  a  proper  charge  to  capital  ac- 
count and  is  properly  includable  in  the  value  of  the  property  on 
a  cost  of  reproduction  basis. 

"With  this  explanation  in  mind,  I  will  enumerate  some  of  the 
expenses  which  were  incurred.  First  of  all,  there  would  be  the 
brokerage  fee^  the  profit  of  the  broker  who  markets  the  bonds  or 
sells  the  preferred  stock  or  the  construction  notes.  Then  there 
would  be  the  expense  of  the  broker  which  he  incurs  in  selling 
these  securities  that  might  be  included  in  his  charge,  assuming 
that  he  makes  a  flat  charge  for  selling  the  securities ;  or  it  might 
be  a  separate  item,  assuming  that  he  fixes  the  profit  which  he 
requires  for  selling  the  securities  and  adds  to  it  the  expense 
which  he  actually  incurs. 

"In  addition  there  will  be  the  cost  of  independent  engineering 
and  accounti'ng  reports.  When  securities  are  sold  on  utility 
properties  it  is  usually  necessary,  and  it  is  standard  practice, 
to  engage  a  consulting  engineer  who  will  look  over  the  property 
and  report  to  the  broker  or  banker  concerning  the  advisability 
of  selling  the  security  for  the  conapany.  That  expense  is  in- 
curred at  the  instance  of  the  banker  or  broker  but  is^  always 
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"^  to  the  utility  company  which  is  attempting  to  sell  the 
ities,  and  necessarily  it  is  a  fairly  considerable  expense. 
1  the  same  way,  where  a  company  has  started  operation,  in- 
ident  accounting  reports  are  required,  and  they  again  are 
lUSt  be  paid  for  by  the  company  which  issues  the  securities, 
though  the  banker  or  broker  may  request  them, 
furthermore,  the  legal  expense  incurred  in  investigating 
deeds  of  trust,  preparing  and  drawing  up  mortgages,  and 
of  that  kind  are  all  included  in  this  allowance.     The 
rf  printing  and  engraving  the  bonds  or  certificates  of  stock 
may  be  issued,  while  perhaps  not  a  large  element  in  the 
allowance  which  I  have  made,  is  nevertheless  included,  and 
«st  of  documentary  stamps,  and  smaller  items  of  that  char- 
are  also  included. 

'he  second  element  in  this  allowance  is  the  reward  of  the 

who  conceives  the  enterprise  and  who  puts  it  into  being, 

tio  brings  it  into  being.    A  man  who  has  the  foresight,  initia- 

-«uid  ability  to  conceive  the  idea  of  furnishing  a  community 

gas  service,  for  instance,  and  who  has  sufficient  credit  and 

<jial  standing  to  enable  him  to  go  through  with  the  project, 

necessarily  be  a  man  of  high  ability  and  integrity,  and  one 

in  the  ordinary  course  of  business,  could  command  a  very 

salary,  or  who  devoting  his  time  in  other  lines  would  make 

large  profits  or  returns. 

such  a  man,  therefore,  devotes  his  time  for  a  period  of 
^^*^oxiths  or  twelve  months  or  eighteen  months,  depending  up- 
size  of  the  community,  to  promoting  and  organizing  a 
company,  arranging  for  the  financing,  and  following  up 
^^  <iox>.8tructioii  and  finally  seeing  to  it  that  the  company  is  put 
"^^^^  <=>I>eration,  he  certainly  is  entitled  to  some  reward^  for  his 
^  ^^^**t^  commensurate  with  the  risks  which  he  takes.  There  is 
^       ^^^>xl)t  that  he  has  added  something  to  the  betterment  of  the 

nity,  and  in  that  way  the  community  has  a  service  which 

^^^ox-wise  would  not  have.    Since  he  rendered  a  service  to  the 

■^^'Ojiity  he  is  entitled  to  a  reward  for  it,  and  since  he  has 

^^    to  it  by  constructing,  we  will  say,  a  gas  plant  and  bring- 

T>  ^  ^  .into  being,  he  has  added  a  value  to  the  plant  over  and  above 
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the  actual  value  of  the  physical  property  and  which  has  nothing 
whatever  to  do  with  the  value  of  the  business  itself. 

"That  reward  is  I  think  an  element  of  value  which  should  be 
added  and  I  have  included  that  in  my  allowance  for  cost  of  financ- 
ing. 

"Considering  our  own  experience  in  marketing  our  securities, 
not  only  those  of  the  Great  Falls  Gas  Company  but  also  those  of 
other  companies  with  which  we  are  connected,  I  believe  that  as 
of  January  first,  or  as  a  matter  of  fact  as  of  the  present  time, 
an  allowance  of  10  per  cent  for  this  cost  is  extremely  conserva- 
tive. We  find  that  on  an  average  it  costs  considerably  more 
than  that.  As  a  matter  of  fact,  for  the  past  six  months  at  least 
it  has  been  absolutely  impossible  for  us  to  market  certain  of  our 
securities,  and  such  as  we  have  been  able  to  sell  have  been  sold 
at  figures  and  at  a  cost,  rather,  which  greatly  exceeded  the  10 
per  cent  which  I  have  here  allowed. 

"In  order  to  enable  you  to  get  a  clear  understanding  of  the 
figures  I  will  explain  that  the  allowance  of  10  per  cent  is  not 
10  per  cent  of  the  total  of  the  items  previously  enumerated  on 
page  1  of  Exhibit  2.  It  is  assumed  that  the  total  amount  of 
money  that  would  be  provided  would  be  100  per  cent,  and  that 
the  cost  of  financing  would  be  10  per  cent  of  100  per  cent,  and 
the  cost  of  the  physical  property,  and  other  items  would,  there- 
fore, be  the  other  90  per  cent.  In  order  to  arrive  at  the  dollars 
which  I  have  used  as  the  cost  of  financing,  therefore,  I  have  taken 
the  cost  of  the  physical  property,  including  the  allowance  for 
working  capital,  and  divided  by  90  in  order  to  get  the  100  per 
cent,  or  the  total  amount  of  money  which  would  have  to  be  pro- 
vided, and  then  10  per  cent  of  that  total  amount  is  the  amount 
which  I  have  used  as  my  allowance  for  cost  of  financing." 

This  is  the  language  of  conjecture.  Nor  will  closest  scrutiny 
of  it  uncover  any  assumption  based  upon  or  closely  related  to  the 
facts  in  the  case  of  the  Great  Falls  Gas  Company.  Without 
some  relation  between  assumptions  and  the  utility  now  before 
fis,  we  are  not  justified  in  making  the  allowance  claimed  by  the 
company  or  any  allowance  predicated  on  these  hypotheses.  The 
situation  appears  to  be  the  same  as  in  Winona  v.  Wisconsin-Min- 
nesota Light  &  P.  Co.  276  Fed.  996,  P.U.R1922C,  461.    There 
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the  court  declined  any  allowance  for  cost  of  financing,  Booth, 
D.  J.  saying: 

"I  have  eliminated  entirely  the  item  of  cost  of  financing.  Not 
but  what  such  an  item  is  proper  in  cases  where  the  evidence 
shows  such  expense  was  incurred,  but  I  have  been  unable  to  find 
any  such  evidence  in  the  present  record.  There  is  evidence  as 
to  what  the  cost  of  financing  would  be  in  a  reproduction  of  the 
present  plant  on  the  different  bases  proposed  but  in  my  judg- 
ment this  is  not  enough.  The  reproduction  method  may  theoret- 
ically call  for  such  an  item  as  cost  of  financing,  but  in  making 
a  reasonable  valuation  for  rate-making  purposes,  I  do  not  think 
that  items  which  are  theoretical  only,  so  far  as  the  case  in  hand 
is  concerned,  should  have  any  place.  In  my  judgment  the  cost 
of  financing  stands  on  the  same  basis  as  a  theoretical  replace- 
ment of  ^pavement  which  has  never  in  fact  been  disturbed.  The 
exclusion  of  the  latter  item  was  approved  in  the  case  of  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  172,  P.U.R. 
1915D,  577,  35  Sup.  Ct.  Rep.  811,  59  L.  ed.  1244. 

"It  might  be  said  that  the  foregoing  criticism  on  cost  of  financ- 
ing would  apply  equally  to  some  of  the  items  included  in  ^over- 
heads.' To  some  extent  this  is  true,  and  I  should  feel  much  bet- 
ter satisfied  if  the  evidence  had  shown  that  all  of  the  items  of  ex- 
pense included  in  overheads  had  been  actually  incurred  in  the 
construction  of  the  Winona  plant  and  placed  in  capital  account. 

"There  is  this  to  be  said,  however,  that  it  is  practically  certain 
from  the  very  nature  of  the  items  included  in  overheads  that 
expense  items  of  such  nature  were  actually  incurred,  whereas 
in  respect  to  the  item,  cost  of  financing,  it  seems  practically  cer- 
tain in  my  mind  that  in  the  construction  of  this  small  plant  at 
Winona  no  tfuch  item  of  expense  was  actually,  incurred." 

And  in  Galveston  Electric  Co.  v.  Galveston,  —  U.  S.  — , 
P.ir.R.1922D,  159,  the  court  found  no  error  for  refusing  "to 
include  in  base  value  an  allowance  for  hypothetical  broker's 
fees." 

Subsequent  to  the  hearing  and  pursuant  to  request  made,  the 
company  furnished  a  statement  of  stock  and  bond  operations 
from  which  it  appears  that  or  about  November  30,  1918,  an  is- 
sue of  $350,000  worth  of  common  stock  was  authorized.    Of  this 
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stock  the  exhibit  states:  "We  have  no  information  relative  to 
the  akiount  realized  from  the  sale  of  the  original  issue  of  $350,- 
000  common  stock.  On  June  23,  1921^  the  authorized  common 
stock  was  increased  to  $700,000  and  the  original  issue  was  called 
in  and  exchanged  par  for  par."  The  same  statement  shows 
that  on  November  30,  1913,  an  issue  of  7  per  cent  of  cumulative 
preferred  stock  was  authorized,  and  sale,  apparently,  followed. 
Of  this  stock,  the  exhibit  says:  *We  have  no  information  rela- 
tive to  the  amount  realized  from  the  sale  of  the  original  issue 
of  $150,000,  7  per  cent  preferred  stock.  On  June  22,  1921,  the 
authorized  preferred  stock  was  increased  to  $700,000  and  the 
original  issue  was  called  in  and  exchanged  par  for  par."  The 
company  has  never  asserted  that  the  common  stock  possessed 
any  value  save  that  represented  by  attached  business,  and  since, 
it  was  a  bonus  issue  to  preferred  stock  purchasers  (11  Mont.  E. 
R.  &  P.  S.  C.  R.  160)  it  is  fair  to  assume  that  no  discounts 
were  incurred  in  its  disposal.  At  any  rate,  the  foregoing  record 
will  not  admit  of  any  inference  as  to  the  cost  of  stock  financing. 

A  statement  of  bond  operations  shows  that  from  January  1, 
1916,  through  December  31,  1921,  bond  sales  totalling  $319,000 
were  effected,  of  which  $200,000  were  in  the  form  of  6  per  cent 
First  Mortgage  Gold  Bonds  dated  May  1,  1916,  due  May  1, 
1936,  and  the  remainder,  apparently,  were  issued  pursuant  to 
the  terms  of  a  standing  trust  indenture.  Part  of  the  proceeds 
from  the  $200,000  issue  was  used  to  refund  $140,000  face 
amount  of  negotiable  coupon  gold  notes  due  July  1,  1916.  Dis- 
count on  the  $319,000  total  of  bonds  is  put,  by  the  same  state- 
ment at  $35,612.50,  leaving  $275,887.50  as  cash  realized.  The 
first  ten  bond  items,  issued  from  January  1,  1916,  to  April  29, 
1918,  ranging  from  $200,000  to  $3,000  were  discoimted  at  10 
per  cent ;  the  remaining  nine  bond  items  ranging  from  $12,500 
to  $2,000,  save  one,  discounted  at  9.6  per  cent  were  discounted 
at  from  12.5  per  cent  to  25  per  cent.  Discounts  actually  shown, 
$35,612.50,  are  $13,452.50,  less  than  the  claim  for  $49,065  on 
cost  or  reproduction  new  less  depreciation  at  1916-1920  prices. 

The  excessive  discounts  lately  reflected  in  the  more  recent 
bond  certificates  of  this  company  are  due,  we  are  convinced, 
not  to  any  lack  of  credit  but  rather  to  a  system  of  financing  es- 
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tabli^ed  b7  interests  holding  and  operating  the  Great  Falls 
utility  along  with  others  in  various  parts  of  the  couptry.  But, 
however,  this  may  be,  the  size  of  the  discounts  well  illustrates 
the  injustice  of  saddling  bond  discount  on  the  consumer.  The 
greater  the  discount  whether  from  lack  of  credit  or  the  cupidity 
of  holding  interests,  the  greater  the  perpetual  exaction  from  the 
patron,  notwithstanding  the  fact  that  such  a  charge  is  not  re- 
flected in  the  permanent  means  of  production  as  property  dedi- 
cated to  public  use. 

In  accord  with  past  practice  on  our  part,  practice  seemingly 
approved  by  most  courts  and  Commissions  (In  Ee  Helena  Light 
&  Railway  Compny,  13  M.  U.  R.  191,  210;  Galveston  Electric 
Co.  V.  Galveston,  supra)  actual  bond  discount  is  to  be  amortized 
over  the  period  of  the  bonds.  In  this  case,  however,  it  is  plain 
from  a  glance  at  the  company's  analysis  of  earnings  and  operat- 
ing expenses  1914  to  1920,  that  all  accrued  bond  discount  has 
been  extinguished.  Hence,  we  eliminate  the  item  from  the  rate 
base,  and  hereafter^  from  annual  charges. 

Ooing  Value. 

[11]  The  company  makes  claim  for  $90,000  as  a  fair  allowance 
for  going  value  and  this  sum  is  fixed  irrespective  of  the  various 
methods  of  valuation  employed,  with  their  varying  results.  In 
Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  P.TJ.R. 
1916D,  577,  59  L.  ed.  1244,  35  Sup.  Ct.  Rep.  811,  the  Supreme 
Court  of  the  United  States  said:  "That  there  is  an  element  of 
value  in  an  assembled  and  established  plant,  doing  business  and 
earning  money,  over  one  not  thus  advanced,  is  self-evident.  This 
element  of  value  is  a  property  right  and  should  be  considered 
in  determining  the  value  of  the  property  upon  which  the  owner 
has  a  right  to  make  a  fair  return  when  the  same  is  privately 
owned,  although  dedicated  to  a  public  use."  Under  the  impetus 
of  that  decision  courts  and  Commissions  have,  almost  without 
exception,  made  allowances  for  going  value, — but,  notwithstand- 
ing the  courts  characterization  of  the  element  as  "self-evident," 
we  venture  the  assertion  that  there  is  not  a  case  in  the  books 
which  discloses  a  satisfactory  method  for  measuring  going  value. 
In  this  case  the  company's  engineer  says :   "There  is  no  method 

P.UJR.1922D. 


/ 


428  MONTANA  PUBLIC  SERVICE  COMMISSION. 

by  which  this  amount  can  be  definitely  defined  and  no  computa- 
tions by  which  it  can  be  accurately  arrived  at."  Some  students 
are  disposed  to  eliminate  the  item  on  the  theory  that  absence  of 
means  of  measurement  justified  rejection  of  the  element  in  this 
world  of  dollars  and  cents.  But  failure  of  an  obvi6us  fact  to 
accommodate  itself  to  some  standard  of  measurement  improvised 
by  humans  is  no  reason  at  all  for  ignoring  the  fact. 

The  only  guide  the  court  has  advanced  is  that  "each  case  must 
be  controlled  by  its  own  circumstances."  Des  Moines  Ga^  Co. 
V.  Des  Moines,  supra.    Luick  applied  four  methods  as  follows: 

"(1)  The  first  of  these  methods  is  known  as  the  gross  revenue 
method.  It  is  assumed  that  the  going  value  was  equivalent  to 
the  annual  gross  revenue  of  the  company,  on  the  basis  of  the 
service  that  the  average  utility  is  rendering,  and  the  average  cost 
of  attaching  $1  of  annual  revenue  is  $1;  so  that  the  average 
utility  wiU  spend  $1  for  the  business  that  it  can  create  and  con- 
tinue to  hold  such  business.  Allowance  on  this  method,  $112,- 
453.02. 

"(2)  The  second  method  is  known  as  the  cost  of  securing  a 
consumer.  This  is  based  upon  the  fact  that  it  will  take  on  the 
average  an  expenditure  of  about  $30  to  attach  a  new  consumer 
to  the  system.  Some  of  this  expense  may  be  in  advertising,  some 
in  soliciting,  some  in  appliance  demonstration,  some  in  free  ap- 
pliances, some  in  running  services  free  of  charge,  and  in  innum- 
erable ways  costs  are  incurred  which,  divided  up  and  averaged, 
would  in  my  judgment  fairly  amount  to  $30  per  consumer.  I 
have  not  in  this  case,  but  I  have  in  other  cases  analyzed  new 
business  costs,  not  only  those  that  were  included  under  the  head 
of  new  business  expense,  but  other  costs  of  the  company  that  I 
have  enumerated,  and  find  from  these  analyses  that  $30  per  con- 
sumer is  a  fair  and  conservative  figure.  Allowance  on  this 
metliod,  3,129  consumers,  $93,870. 

^*(3)  The  next  method  is  what  I  call  the  percentage  of  physi- 
cal properly  method.  It  has  its  justification  in  the  fact  that 
with  proper  and  fair  rates,  which,  of  course,  means  a  proper  and 
adequate  return ;  the  going  value  of  a  utility  company  will  vary 
practically  with  the  amount  invested  in  the  property,  or  with  the 
amount  of  the  cost  of  the  physical  property.  There  is,  of  course, 
a  great  deal  of  variation  in  the  amounts  thus  allowed.    Analyz- 
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ing  the  decisions  of  courts  and  Commissions,  taking  the  allow- 
ance for  going  value  and  dividing  it  by  the  cost  of  the  physical 
property,  I  have  found  percentages  ranging  from  6i  per  cent 
to  as  high  as  33^  per  cent.  In  my  judgment  6^  per  cent  is  too 
low  and  33  per  cent  is  too  nigh,  but  I  believe  an  allowance  of  20 
per  cent  of  the  cost  of  the  physical  property  is  fair  and  reasons 
able,  and  that  is  the  figure  which  I  have  used  in  this  case.  Al- 
lowance on  this  method,  $113,320.20. 

"(4)  I  have  also  made  a  study  of  the  earnings  or  revenues 
and  expenses  and  the  return  upon  the  cost  of  reproducing  the 
property  of  the  Great  Falls  Gas  Company  on  the  basis  of  prices 
prevailing  for  a  five-year  period  from  1916  to  1920.  Taking 
the  value  which  I  found  on  that  basis  for  the  physical  property 
as  of  January  1,  1921,  and  taking  the  expenditures  for  con- 
struction as  shown  by  the  books  year  by  year  back  to  1914,  which 
is  as  far  as  we  were  able  to  find  the  records,  and  on  the  basis  of 
a  10  per  cent  return  the  deficit  accumulated  in  that  time  amount- 
ed to  $216,318." 

Since  this  element  of  value  depends  entirely  on  an  "estab- 
lished business,"  we  are  of  opinion  that  the  most  reasonable 
means  of  measurement  is  the  cost  of  establishing  such  business. 
When  we  come  to  look  for  cost  items  germane  to  the  establish- 
ment of  business,  such  as  advertising,  soliciting,  appliance  dem- 
onstration, free  appliances,  gratuitous  operation  of  services,  etc.y 
the  company's  available  records  show  that  such  costs  have  been 
absorbed  anntially  in  operating  expenses  and  hence  long  since 
dischargd,  making  their  capitalization  unnecessary.  Our  uni- 
form classification  of  accounts  provides  for  such  a  course  in  the 
following  language:  ' 

'^Promotion  of  Business,  Salaries,  and  Commissions.  Charge 
this  account  with  the  salaries  and  wages  of  all  employees  whose 
services  are  devoted  to  the  promotion  and  extension  of  the  gas 
utility  business,  including  canvassers,  solicitors,  demonstrators, 
distributors  of  circulars  and  advertising  material ;  also  commis- 
sions i>aid  to  canvassers,  solicitors  and  dealers  for  the  introduc- 
tion and  sale  of  gas  appliances. 

"Promotion  of  Business,  Supplies,  and  Expenses.  Charge 
to  this  account  the  cost  of  all  supplies  used  and  expenses  incurred 
by  the  promotion  of  gas  business  department     This  includes 
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oflSce  stationery  and  periodicals,  the  cost  of  advertising  by  means 
of  posters,  dodgers,  haidbills,  circulars,  car  signs,  booklets,  and 
all  related  expenses,  also  the  cost  of  materials  and  expenses  of 
demonstration  and  exhibition/' 

Every  annual  report  filed  by  the  company  discloses  annual 
tharges  of  this  sort  to  operating  expenses  under  the  head  of 
commercial- expense  promotion  or  new  business,  and  there  is  no  / 
suggestion,  anywhere  in  the  company's  records  nor  was  it  claimed 
at  the  hearing,  that  any  outlays  in  connection  with  establishing 
the  business  have  been  deferred.  Moreover,  this  company  has 
enjoyed  a  steadily  growing  patronage  from  July,  1914,  and 
while  the  efficiency  of  its  present  local  manager  is  not  to  be  over- 
looked, it  is  plain  that  a  struggle  for  xnistomers  has  not  been 
^(lecessary. 

In  order,  however,  that  no  injustice  be  done  we  shall  make  an 
arbitrary  allowance  of  $10  per  consumer  as  representative  of 
any  possible  imcompensated  value  for  their  attachment  to  the 
business.  On  the  basis  of  the  3,235  consumers  attached  Decem- 
ber 31,  1921,  the  sum  would  be  $32,350,  say  $33,000  for  going 
value. 

The  foregoing  components,  then,  come  to  this  total: 

Land    $20,000 

TransmisBion  and  distribution   206,738 

Buildings  and  miscellaneous  structures   18,357 

Plant  equipment   130,61 3 

General   equipment    •  6,703 

Working    23.000 

Going  value 33,000 

Totel,  as  of  January  1,  1921 $438,501 

To  bring  the  property  and  plant  account  down  to  date,  it  is 
necessary  to  add  the  items  entlering  therein  from  January  1, 
1921,  to  April  1,  1922,  the  latter  date  marking  the  last  recorded 
figures  available  to  us.  The  company  claims  additions  amount- 
ing to  $28,750.  Of  this  sum  $4,624  represents  discount  on  bonds 
which  we  decline  to  allow.  Adding  the  remainder,  $24,126,  to 
$438,501,  we  arrive  at  our  rate  base,  as  of  April  1,  1922,  $462,- 
627. 

BcUe  of  Profit. 

[12]  The  company  asks  for  a  return  of  10  per  cent  upon  the 
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l3«».©e  as  its  profit.    The  matter  is  to  be  settled  by  resort  to 
deration  of  such  returns  as  attract  investors.    As  we  said 
V.  Superior  Light  &  Water  Works,  14  M.  U.  R.  211, 
»s  to  rates.     'The  recurrent  appeal  to  a  just  rate  and  a 
lue  assumes  that  the  eifort  is  to  insure  such  a  profit  as 
induce  the  venture  originally  and  that  the  public  will 
faith  so  impliedly  given.    That,  I  think  involves  a  tacit 
ison  of  the  profit  possible  under  the  rate  with  projects 
le  elsewhere,  i.  e.,  under  those  competitive  enterprises 
offer  an  alternative  investment.     The  implication  is  that 
^nal  adventurer  would  compare  future  rates,  varying  as 
"ould  with  the  going  profit,  and  would  find  them  enough, 
more  than  enough,  to  induce  him  to  choose  this  invest- 
°^^"*~^^-  By  insuring  such  a  return,  it  is  assumed  that  the  supply 

0   ^^^;^it;al  will  be  secured  necessary  to  the  public  service.    As  the 
P^^*^'^^      in  the  supposed  alternative  investment  will  themselves 

*o  it  is  assumed  to  be  a  condition  of  the  investor's  bargain 
^ir  profit  shall  measurably  follow  the  general  rates.'    Con- 
^d  Gas  Co.  V.  Newton,  P.U.R.1920F,  483.     In  addition 
icing  the  venture  originally,  continuing  a  fair  return  on 
►ital  outlay,  and  providing  for  the  natural  exhaustion  and 
^^ation  of  machines  and  processes,  rates'  must  persuade 
■ement  and  extension  of  the  service  whenever  there  is  jus- 
demand  therefor,  i.  e.,  additional  capital  outlay."    And 
Missoula  Street  R.  Co.  14  M.  U.  R  171.     Experience 
l>est  guide  and  so  far  as  public  service  corporations  oper- 
in  Montana  are  concerned,  a  return  of  between  7  and  8 
is,  and  now  does,  attract  entrepreneurs  to  the  dedica- 
private  property  to  public  use.     The  new  services  and 
provements  to  old  service  made  to  our  personal  knowledge 
iter  year  under  the  rates  of  return  mentioned,  are  proof 
i  fact.     Interest  rates  have  descended,  in  these,  and  com- 
^"^-Xre  avenues  for  investment  since  June,  1919,  when  the  Su- 
p       -*^^^  Court  of  the  United  States  uttered  its  caution  in  Lincoln 

45^   ^  ^^^'  ^'  ^^'  ^-  ^^^^^^^y  250  U.  S.  256,  39  Sup.  Ct.  Rep. 
,         •        We  shall  allow  for  a  return  of  not  less  than  7  nor  more 

,^J^  8  per  cent  on  the  rate  base. 
p  X^'^^  ^^^^  selected  the  year  1921  as  the  basis  for  computations 
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on  probable  future  costs.  It  is  true  that  that  year  witnessed 
acute  industrial  depression  in  Great  Falls,  and  the  community 
suffered  from  adverse  conditions  in  the  agricultural  territory 
which  it  serves,  but  notwithstanding,  this  utility  weathered  the 
storm  in  a  fashion  that  is  little  short  of  remarkable.  With  but 
one  less  consumer  attached  at  the  close  of  the  year  than  was 
served  at  the  close  of  1920,  when  the  high  water  mark  was 
reached,  5,391,300  more  cubic  feet  of  gas  were  sold  and  used 
than  in  1920,  more  gas  than  at  any  previous  time  in  the  com- 
pany's history.  Net  operating  revenues  were^  $32,411.61,  near- 
ly $1,000  in  excess  of  any  previous  annual  earnings.  The  com- 
pany then,  in  1921,  not  only  successfully  held  the  business  it 
had  acquired  in  prosperous  days  but  actually  extended  its  busi- 
ness. This  evidence  of  stability  in  a  year  of  varying  general 
misfortunes  commends  operations  for  the  period  as  a  sufficiently 
secure  basis  for  an  operating  prophecy.  The  showing  is  a  dis- 
tinct tribute  to  the  management  of  the  property, 

0(18  Sales. 

During  the  year  ended  December  31,  1921,  the  company  sold 
66,553,100  cubic  feet  of  gas.  In  view  of  the  fact  that  each  year 
has  witnessed  a  substantial  acquisition  of  new  business,  that 
sales  in  the  ebb  year  of  1921  show  an  increase  of  8.46  per  cent 
over  sales  in  1920,  that  industry  in  the  community  has  expanded 
and  accelerated  over  that  year  by  the  resumption  in  .January 
of  ore  smelting,  the  community's  basic  industry,  and  allied  pur- 
suits, after  a  shut  down  of  nine  or  ten  months,  whereTrom  in- 
creased gas  consumption  should  result,  and  that  there  is  room 
for  expansion  of  business,  we  estimate  a  10  per*cent  increase  in 
the  sales  of  gas  for  the  calendar  yeaip  1922.  This  would  put 
the  figure  at  73,208,410  cubic  feet,  or  say,  73,000,000  cubic 
feet  which  is  the  figure  we  shall  use. 

Oas  Vnaccounted  For. 

[13]  Losses  of  product  are  inherent  in  the  gas  business.  Due 
to  the  nature  of  the  commodity  not  all  of  the  product  delivered 
to  the  mains  finds  its  way  through  consumers'  meters.  Hence 
the  manufacturer  is  paid  for  a  lesser  quantity  of  gas  than  that 
actually  produced,  or  in  other  words,  he  must  make  a  qnantitv 
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in  excess  of  that  used  in  order  to  meet  consumers^  needs.  It  fol- 
lows that  if  losses  are  not  due  to  the  manufacturer's  n^ligenee, 
expense  of  manufacture  must  he  computed  on  the  basis  of  units 
actually  sold,  and  not  on  units  produced  but  part  of  which  are 
non-revenue  producing.  More  or  less  inevitable  losses  are  due 
to  gas  leakage  in  mains  and  services,  difference  in  volume  due  to 
temperature  of  gas  as  measured,  stolen  gas,  leakage  from  storage 
holders  and  connections,  gas  lost  in  purging,  gas  lost  in  street 
operations,  gas  used  for  filling  new  mains  and  services,  shrink- 
age due  to  condensation,  incorrect  measurements,  incorrect  esti- 
mates, cease-to-record  measuring  devices  and  discrepancies  due 
to  overlapping  at  beginning  and  end  of  year^  In  this  case  the 
difference  between  the  volume  of  gas  delivered  to  the  mains  and 
total  gas  used  and  sold,  in  1921,  is  7,045,500  cubic  feet,  or  9.4 
per  cent  of  the  former  and  with  the  exception  of  the  year  1918, 
when  distribution  losses  were  12.98  per  cent  and  the  year  1920 
when  distribution  losses  were  11.29  per  cent,  operations  have 
never  shown  losses  in  excess  of  10.1  per  cent.  This  is  a  very 
good  showing  and  effectually  precludes  the  thought  of  penalty 
for  losses  in  excess  of  the  norm,  if  there  is  such  a  thing  as  a 
standard  or  allowable  maximum  of  distribution  losses.  Assum- 
ing that  losses  for  1922  will  not  exceed  10  per  cent  of  the  gas 
delivered  to  the  mains,  and  taking  73,000,000  cubic  feet,  the 
estimated  sales,  as  90  per  cent  of  the  gas  produced,  the  latter 
will  be  81,111,100  cubic  feet,  which  divided  according  to  the 
gas  made  last  year,  shows  25,955,552  (32  per  cent)  cubic  feet 
of  coal  gas  and  55,155,548  (68  per  cent)  cubic  feet  of  water 
gas.  At  the  hearing  the  company  presented  a  hypothetical  oper- 
ation for  the  year  ended  March  31,  1922,  in  which  two  extreme 
methods  of  operating  were  employed  (a)  on  the  assumption  of 
the  largest  feasible  production  of  coal  gas  and  (b)  on  the  as- 
smnption  of  the  largest  feasible  production  of  water  gas.  What 
was  a  putative  period  then,  is  history  now  and  its  passing  did 
not  record  any  marked  departure  from  the  1921  system  of  op- 
erating. Consequently,  we  think  it  more  reasonable  to  assume 
future  operations  on  the  basis  of  actual  operations  in  1921. 
True,  a  nation-wide  coal  strike  is  in  progress  now,  but  on  the 
assumption  that  it  will  endure  through  May  and  June  coal  gas 
operations  will  not  be  disturbed,  since  the  company,  very  prop- 
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erly  has  acquired  a  stock  of  gas  coal  sufficiently  large  to  supply 
coal  gas  production  until  July  1,  1922.  In  the  event  of  a  con- 
tinuance of  the  strike  thereafter,  and  failure  to  obtain  gas  coal, 
continuous  gas  service  can  be  rendered  through  the  oil  gas  plant. 
However  this  may  be,  it  is  such  an  extraordinary  event  and  its 
duration  so  uncertain  as  to  forbid  inclusion  in  an  operating 
prophecy, 

■ 

Coal  Oae  Production. 

In  order  to  fix,  definitely,  the  amount  of  coal  to  be  carbonized, 
it  is  necessary  to  consider  the  yield  of  gas  per  pound  of  coal. 
The  actual  yield  as  reported  for  the  past  year  is  5.5  cubic  feet. 
The  company,  after  considerable  experimenting,  has  determined 
upon  Sunnyside,  Utah,  coal  as  best  suited  to  its  coal  gas  produc- 
tion, and,  we  think,  soundly.  While  the  per  pound  yield  is  not 
as  high  as  the  yield  in  eastern  plants,  it  must  be  remembered 
that  there  is  available  to  them  coal  of  superior  gas-generat\ng 
quality,  westward  movement  of  which  is  prohibited  by  freight 
costs.  Comparing  results  at  Great  Falls  with  results  at  other 
western  plants,  the  per  pound  gas  yield  is  very  satisfactory.  We 
will  use  a  yield  of  5.5  cubic  feet  per  pound  of  coal  carbonized 
as  representing  normal  performance  for  this  plant.  Dividing 
this  factor  into  25,955,552  cubic  feet  as  estimated  production 
of  coal  gas  for  1922,  gives  us  a  coal  requirement  of  4,719,191 
pounds,  or  2,359  tons  on  a  basis  of  2,000  pounds  to  the  ton.  Coal 
carbonized  in  1921  averaged  $10.33  per  ton,  made  up  as  follows: 
Cost  f.  0.  b.  mines  $3.50  plus  freight  $6.62i  plus  war  tax,  20 
cents.  The  per  ton  cost  at  the  mine  was  reduced  in  January, 
1922,  from  $3.50  to  $3.25  ($1.25  more  than  in  1917)  and  the 
war  transportation  tax  ceased  January  1.  The  freight  rate  re- 
mains the  same,  hence  the  per  ton  cost  on  car  at  Great  Falls 
plant  is  to  be  figured  at  $9.87^,  to  which  we  add  12i  cents  per 
ton  for  unloading  and  handling,  making  the  unit  cost  of  coal 
carbonized  $10  per  ton,  or  $23,590  for  1922. 

Bench  Fuel. 

In  the  past  year  364  pounds  of  bench  fuel  (coke)  were  used 
per  ton  of  coal  carbonized.  We  consider  this  a  "reasonable  figure." 
The  total  bench  fuel  requirements  will  then  be  858,676  pounds 
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or  429,338  tons.  Using  $13  as  the  reported  selling  price  at  the 
works  for  coke  during  1921,  the  amount  to  be  charged  for  the 
year  for  this  item  will  be  $5,581.39.  The  company  makes  claim 
for  a  unit  cost  on  bench  fuel  of  $16.25  per  ton.  This  is  the  cost 
of  petroleumjc5oke  used  in  water  gas  operation  exclusively,  and 
its  superior  quality  renders  its  use  as  a  measuring  stick  for  the 
value  of  gas  plant  coke  unreasonable. 

Steam  Apportionment  Expenses. 

The  company  operates  a  separate  boiler  plant  at  the  gas  works 
which  generates  steam  used  in  the  production  of  both  coal  and 
water  gas.  Last  year  800  tons  of  coal  and  62  tons  of  coke  were 
used  as  fuel.  For  greater  output  we  estimate  950  tons  of  coal 
and  70  tons  of  coke.  The  coal  averaged  $3.33  per  ton  in  1921 
and  the  coke  $12.60.  Reductions  for  1922  bring  the  former  to 
$3  per  ton,  and  using  $13  for  coke,  the  fuel  cost  will  be 

Coal    i 12,850 

Coke    910 

Total  steam  fuel  cost  $3J60 

The  total  of  other  steam  expenses  reported  for  1921  is  $6,- 
624.72,  making  a  total  steam  g^ieration  expense  of  $10,284.72. 
This  expense  we  apportion  according  to  the  estimated  amount  of 
steam  consumption  for  each  department  and  results  in  a  charge 
of  $2,965.83  to  coal  gas  production  and  $7,328.89  to  water  gas 
production. 

Other  Production  Expenses. 

Under  this  head  we  shall  consider  all  other  coal  gas  expenses 
not  previously  taken  up.  These  include  labor,  maintenance,  and 
supplies  and  expenses.  The  10  per  cent  estimated  increase  in 
output  should  not  occasion  any  increases  under  these  heads. 
Hence  we  shall  use  the  1921  basis  less  $1,700  for  decreased  labor 
costs.     The  items  follow: 


Goal  Gas  operating  labor   

Miscellaneous  supplies  and  expenses 
Maintenance  of  coal  gas  apparatus  . 


1921. 


$7,706.40 

472.72 

1,175.46 


$9,353.57 


1922. 


$6,006.40 

472.72 

1,175.45 


$7,663.67 
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A  summary  of  the  gross  coal  gas  production  expenses  as  esti- 
mated by  us  is  as  follows: 

Eatimate  of  Oroaa  Cool  0<x>e  Production  Expense, 

Coal   Carbonized    $23,590.00 

Bonch  Fuel    5,581.39 

Steam  Expense  2,955.83 

Other  Production  Expense 7,653.57 

Total $39,780.79 

Residual  Credits. 

Coke. 

During  tlie  past  year  the  utility  realized  1,200  pounds  of  coke 
per  ton  of  coal  carbonized,  Or  on  the  basis  of  2,152  tons  of  carbon- 
ized coal,  2,582,400  pounds,  being  1,291  tons.  Using  our  figure 
for  the  amount  of  coal  carbonized  we  obtain  a  production  of 
2,359  X  1,200  or  2,830,800  pounds  of  coke,  which  divided  by 
the  ton  factor  of  2,000  pounds,  gives  us  1,415.4  tons.  The  resid- 
ual credit  for  this^coke  at  $13  per  ton  is  $18,400.20. 

Tar. 

Applying  the  reported  yield  of  10  gallons  of  tar  per  ton  of 
coal  carbonized  gives  us  23,590  gallons  as  tar  production  for 
1922,  and  at  the  residual  credit  of  10  cents  per  gallon,  the  de- 
duction from  expenses  will  be  $2,359, 

We  make  no  estimate  as  to  the  possible  yield  of  ammonia, 
since  past  operations  disclose  a  relatively  trivial  yield.  Again, 
it  appears  that  the  company  will  use  substantially  all  of  the  coke 
produced,  hence  no  credit  is  predicted  on  account  of  profits  from 
coke  sales.  Eesidual  cost  of  coke  is  so  high  as  to  make  its  pur- 
chase from  this  utility  relatively  unattractive.  Our  estimate 
of  residual  credits  is,  then,  coke,  $18,400.20,  plus  tar,  $2,359, 
a  total  of  $20,759.20.  Deducting  these  credits  from  the  gross 
coal  gas  production  cost  of  $39,780.79,  we  obtain  a  net  produc- 
tion cost  of  $19,021.59.  This  is  a  cost  of  73.28  cents  per  1,000 
cubic  feet  of  coal  gas  made. 

Waier  Gas  Production. 

Oenerator  Fuel. 

While  the  reported  requirement  of  40.5  pounds  of  generator 
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fuel  per  1,000  cubic  feet  of  water  gas  made  seems  rather  high, 
it  is  an  improvement  over  past  results  and  we  find  no  justifica- 
tion now  for  departing  from  it.  The  production  of  65,155,548 
cubic  feet  of  water  gas  will,  under  our  estimate,  require,  at 
40.5  X  55,155.5  thorfsand  cubic  feet,  2,233,797.75  pounds  or  1,- 
116.89  tons  of  coke.  In  the  manufacture  of  water  gas,  the  com- 
pany mixes  about  two  parts  of  gas  house  coke  with  one  part  petro- 
leum coke.  Following  this  ratio,  744.60  tons  of  gas  house  coke  at 
$13  and  372.29  tons  of  petroleum  coke  at  $16.25  will  put  the  cost 
of  generator  fuel  at  $15,729.51. 

Enricher. 

In  1921  oil  enricher  used  per  1,000  cubic  feet  of  gas  produced, 
amounted  to  1.72  gallons.  This  figure,  a  very  marked  reduction 
under  past  requirements,  is  too  low  for  normal  operation.  At 
SiUings  the  factor  for  the  same  year  was  3.08  and  at  Helena 
3.61  gallons  per  1,000  cubic  feet  We  shall  use  2  gallons  and 
this  applied  to  55,155.5  thousand  cubic  feet  of  gas  results  in  a 
requirement  of  110,311  gallons.  At  7  cents  per  gallon  f.  o.  b. 
Great  Falls  as  against  8  cents  during  1921,  the  cost  of  the  en- 
richer  will  then  be  $7,721.77. 

Steam  Apportionment  Expense. 

This  has  already  been  determined  as  $7,328.89. 

Olher  Production  Expense* 

Having  already  deducted  the  total  decrease  in  labor  costs  un- 
der coal  gas  production,  we  shall  use  the  1921  figures  for  the 
remaining  production  expense. 

Water  gas  operating  labor   $6,149.10 

Miscellaneous  supplies  and  expenses  ••••. 837.25 

Maintenance 966.95 

Total    $7,953.30 

Summarizing  our  estimates  of  the  various  costs  involved  in 
the  production  of  water  gas,  we  have  the  following  table: 

Oro88  Water  Oas  Production  Costa, 

Generator  fuel   $15,729.51 

Enricher    7,721.77 

Steam  apportionment  expense   7,328.89 

Other  production  costs   7,953.30 


"s 


Total   % $38,733.47 
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Residual  Credit. 

Water  gas  operations  in  1921  yielded  .17  gallons  of  tar  per 
1,000  cubic  feet  of  gas  or  10  gallons  per  1,000  of  oil  used.  On 
the  bases  of  our  estimated  production  of  55,155,548  cubic  feet 
of  water  gas,  there  will  be  a  yield  of  9,376  gallons,  which,  at 
10  cents  per  gallon  will  amount  to  $937.60.  Deducting  this 
credit  from  the  gross  water  gas  production  cost  of  $38,733.47, 
we  obtain  a  net  production  cost  of  $37,795.87.  This  is  a  cost 
of  68.52  cents  per  1,000  cubic  feet  of  water  gas  made. 

Combining  the  costs  of  the  coal  gas  and  water  gas  production, 
we  find  an  estimated  future  total  production  cost  of  $56,817.46, 
or  an  average  of  70  cents  per  1,000  cubic  feet  of  gas  produced. 

Joint  Operating  Expenses. 

There  remains  to  charge  in  operatiiig  expenses  not  segregated 
to  either  coal  or  water  gas  production  and  these  cannot  be  figured 
less  than  for  1921.    The  items  are: 

Distribution- 
Operation 14,001 .92 

Maintenance    59.29 

$4,001.21 
Commercial — 

Collection  expenses $4,886.65 

Kew  business 2,140.64 

$7,027.29 
General- 
Clerks  salaries   $2,680.71 

General  office  supplies  and  expenses 309.84 

Law  expense 305.90 

Rent    1,375.00 

Miscellaneous    1,293.32 

$5,964.77 
Undistributed 3,396.01 

Total  $20,449.28 

This  is  a  cost  of  about  $6.32  per  meter,  against  a  standard  cost 
for  plants  of  this  size  of  about  $7. 

Taxes  actually  charged  in  for  1921,  exclusive  of  Federal  in- 
come tax,  amount  to  $5,606.22.  Carrying  this  item  into  oper* 
ating  expenses,  we  reach  the  following: 
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Net  coflil  gas  production  expense ..••...  119,021.59 

Net  water  gas  production  expense  37,795.87 

Joint   expenses    20,449.28 

Taxes    6,606.22 

Total    $82,872.96 

On  an  estimated  sale  of  73,000,000  cubic  feet  for  1922,  the 
foregoing  expenses  will  amount  to  $1,135  per  1,000  cubio  feet. 

Depreciation  AnnuUy. 

[14]  The  sum  of  the  various  operating  expenses  as  computed 
above  must  be  increased  by  the  allowance  of  normal  values  for 
depreciation  and  return  in  order  to  determine  the  amount  to 
which  the  company  is  fairly  entitled  in  revenues.  This  allow- 
ance is  generally  expressed  in  a  percentage  of  the  depreciable 
property,  and  practice  assumes  the  physical  property  only  to 
depreciate.  Overheads  are,  therefore,  eliminated,  *'0n  the  other 
hand,  when  the  matter  of  establishing  the  depreciation  annuity 
is  considered,  the  analji;ic  process  is  employed,  and  the  sum 
total  of  the  value  of  the  plant  is  resolved  into  its  constituent 
items,  so  as  to  select  those  items  making  up  the  whole  which  are 
susceptible  to  depreciation.  Under  the  influence  of  this  process 
it  is  clear  that  the  overhead  items  must  be  discarded  in  arriving 
at  the  annual  depreciation  allowance. 

"That  this  disposition  is  sound  as  to  such  items  as  interest 
during  construction,  organization,  expense,  latw  expense,  etc., 
admits  of  no  doubt,  because  under  no  kind  of  theory  could  they 
be  supposed  to  be  subject  to  depreciation,  and  what  doubt  might 
arise  with  reference  to  the  propriety  of  including  engineering 
charges  in  these  figures  is  at  once  dissipated  when  it  is  considered 
that  the  property  will  not  be  constructed  again  as  an  entirety, 
but  is  to  be  kept  up  by  annual  renewals  from  time  to  time  made, 
so  that  engineering,  and  other  such  ovrheads  caused  by  the  as- 
seonbling  of  the  plant,  will  not  have  to  be  provided  against,  be- 
cause they  will  not  be  again  incurred. 

'Tn  short,  while,  if  the  object  of  the  depreciation  annuity 
were  to  provide  a  fund  sufficient  at  the  end  of  a  period  of  years 
to  replace  the  plant  as  an  entirety,  the  percentage  ought  to  be 
figured  on  the  entire  cost  of  the  plant,  including  the  overheads 
necessarily  incurred  in  assembling  it,  since  the  object  is  other- 
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wise,  and  merely  contemplates  the  provision  of  a  fund  out  of 
which  annual  renewals  and  replacements  can  be  made,  none  of 
these  items  ought  to  be  considered  in  arriving  at  the  annuity 
rate,  for  the  same  organization  which  runs  the  plant,  the  expense 
of  which  is  provided  for  in  the  annual  operating  expenses,  looks 
after,  provides  for,  and  takes  care  of  the  renewals."  Galveston 
Electric  Co.  v.  Galveston,  272  Fed.  147,  P.U.R1921D,  547, 
578. 

[15]  Luick  has  used  a  factor  of  2  per  cent,  which,  he  avers, 
*Tias  become  practically  a  standard  allowance."  Applying  this 
factor  to  $386,627,  which  we  have  found  to  be  the  value  of  the 
depreciable  property  the  annual  amount  to  be  set  up  for  depre- 
ciation comes  to  $7,732.54. 

Return. 

The  allowance  for  return  at  8  per  cent  is  $37,010.16. 

AwMiol  Cost  of  Service. 

» 

The  total  annual  cost,  of  service  under  the  estimate  is,  there- 
fore, as  follows: 


Operating    cost    

Depreciation   reserve    

Return  on  present  fair  value v 


Total 


$82,872.96 

7J32.54 

37,010.16 


$127,616.66 


Per  M   Sold 
(Estimated) 


$1,135.00 
106.00 
507.00 


$1,748.00 


On  our  estimate^of  73,000,000  cubic  feet  sold  in  1922,  the 
cost  per  1,000  cubic  feet  will  be  $1,748. 

Revermes. 

Gas  revenue  in  1921  was  $116,459.71,  which  comes  to  $1.75 
per  1,000  cubic  feet  on  the  basis  of  66,533,100  cubic  feet  actual- 
ly sold.  On  the  basis  of  an  estimated  sale  of  73,000,000  cubic 
feet,  at  the  forgoing  rate  the  revenue  will  be  $127,750. 

Minimum  Charge. 

[16]  The  present  minimum  charge  of  50  cents  is  the  lowest 
in  the  state,  not  excepting  the  natural  gas  utilities.     Having 
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heretofore  approved  the  principle  of  such  a  charge,  we  do  not 
now  find  it  necessary  to  exploit  the  basis  on  which  it  rests.    Suf- 
fice it  to  say  that  the  present  minimum  in  the  case  of  this  com- 
pany is  unreasonably  low  and  should  be  not  less  than  $1  per 
month  to  put  it  on  a  par  with  like  utilities  in  this  state.     The 
company  has  interpreted  Tariff  No.  3  as  meaning  that  no  mini- 
mum charge  is  to  be  made  for  prepay  meters  and  accordingly 
has  collected  nona     Prepay  meters  should  bear  a  minimum 
charge  as  well  as  regular  meters.     The  only  difference  between 
the  meters  in  actual  operating  cost  is  due  to  the  fact  that  in  the 
case  of  prepay  meters,  no  bill  is  actually  mailed.     Indeed  the 
company  makes  a  very  forcible  argument  for  a  greater  minimum 
charge  in  the  case  of  the  prepay  meters,  and  shows  in  support 
thereof  that  complaints  in  the  case  of  such  meters  average  100 
per  cent  greater  than  in  the  case  of  regular  meters.     This  fact 
is  shown  for  the  extreme  months  of  July  and  December.     It 
further  appears  that  all  of  the  "no  Gas"  complaints,  occasioning 
many  overtime  payments,  originated  on  prepay  meters.     It  is 
a  notorious  fact  the  accessible  prepay  meters  are  frequently 
burglarized  (as  many  as  six  and  eight  per  month,  at  varying 
periods,  in  Great  Falls).     Notwithstanding  the  company's  in- 
vestment in  such  meters,  and  their  high  maintenance  cost  they 
act  in  many  instances  as  a  revenue  deterrent.    At  present,  how- 
ever, we  find  it  unnecessary  to  prescribe  a  higher  minimum  for 
prepay  meters,  but  all  meters  must  bear  a  minimum  of  $1  per 
month.     Minimum  charges  vary  with  consumption,  being  more 
numerous  in  the  summer  months.    Looking  at  yearly  operations 
we  think  300  minimums  per  month  a  fair  average.     Of  these, 
we  estimate  that  about  100  will  be  on  regular  meters  and  2P0 
on  prepay  meters.     Regular  meters  at  $1  per  instrument  will 
add  $50  per  month,  deducting  for  the  present  50  cent  charge, 
and  prepays  $200  per  month  on  estimated  differences  between 
actual  and  minimum  consumption,  or  a  total  of  $3,000  to  be 
passed  into  our  estimate  of  increased  revenues  for  1922.     Of 
course  this  figure  will  probably  *be  scaled  down  by  some  collee- 
tion  expense*     The  whole  subject  of  minimum  charges  is  now 
under  active  investigation,  hence  the  minimum  here  prescribed  is 
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to  be^  taken  as  temporary  only,  and  srbject  to  change  when  fu- 
ture policy  in  this  r^ard  is  determined  upon. 

This  revenue  will  normally  be  augmented  by  the  profits  from 
merchandise  sales  from  piping  and  connections,  and  from  in- 
terest on  bank  deposits.  Last  year  these  sources  contributed  $7,- 
075.Y5.  However,  the  fluctuations  from  year  to  year  are  too 
violent  to  admit  of  any  prophecy.  We  prefer  to  halt  our  calcu- 
lations with  gas  operations.  Whatever  sum  result^  from  the  or- 
der over  requirements  by  us  estimated  is  not  necessarily  indica- 
tive of  excessive  rates.  It  is  not  too  great  a  margin  of  safety 
against  the  frailty  of  prophecy  in  times  like  the  present.  We 
are  anxious  to  reduce  rates  as  soon  as  possible  but  cases  must  be 
decided  according  to  the  particular  facts  found,  and  not  on  gen- 
eralities. Here,  giving  full  play  to  accrued  and  existing  reduc- 
tions in  prices  the  utmost  that  can  properly  be  ordered  is  the 
continuance  of  present  rates  plus  a  minimum  of  $1.  The  con- 
sumers have  shown  no  actual  decreases  in  cost,  nor  have  they 
pointed  out  any  source  of  additional  savings  by  a  change  in 
methods,  practices  or  overhead  expenditures*  An  appropriate 
order  will  be  entered. 

Mr.  Commissioner  Ross:  With  what  is  said  and  found  in  the 
foregoing  report  on  the  subject  of  the  fair  value  of  the  com- 
pany's property  for  rate-making  purposes,  I  concur.  I  cannot 
concur,  however,  in  either  the  report  or  the  order  in  so  far  aa 
an  increased  minimum  charge  results  therefrom,  for,  in  my  opin- 
ion, there  is  no  justification  for  advancing  the  minimimi  on 
regular  meters  from  60  cents  to  $1  and  for  fixing  the  minimum 
on  prepay  meters  at  $!•  Uniformity  is  given  as  the  reason  for 
the  advance,  but  nothing  is  vouchsafed  that  suggests  necessity 
for  a  uniform  treatment  of  minimum  bills  of  all  or  any  class  of 
utilities  operating  in  the  state,  and  since  minimums  must  bear 
a  direct  and  natural  relation  to  the  particular  plant  and  business 
for  which  they  are  prescribed,  I  doubt  very  much  whether  any 
"standard"  is  desirable  or  attainable. 

But  apart  from  the  matter*  of  uniformity  a  compelling  and 
satisfactory  reason,  in  my  opinion,  for  rejecting  any  increase  in 
rates  is  found  in  the  fact  that  the  price  trend  is  unmistakably 
downward.     The  high  tide  of  prices  has  not  only  recorded  its 
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high  water  mark,  but  the  wave  is  rapidly  receding  to  a  lower 
level,  and  this  means  that  it  is  time  to  call  a  halt  on  rate  increases 
of  utilities  operating  under  our  supervision.  I  realize  as  well 
as  my  colleagues  that  each  case  must  be  determined  on  its  own 
merits  and  that  there  may  be  utilities  operating  in  Montana  to- 
day whose  rates  should  be  increased  to  insure  healthy  service 
because  they  have  borne  sacrifices  which  they  can  no  longet  en- 
dure or  for  other  reasons,  "but  the  Great  Falls  Gas  Company 
is  not  one  of  these.  This  Commission  responded  to  its  war  needs 
by  granting  a  substantial  rate  advance  in  1918,  and  its  present 
success  is  the  best  evidence  of  the  company's  capacity  to  ride 
the  price  wave  down  again.  A  fair  reading  of  the  report  leaves 
no  doubt  of  the  adequacy  of  present  rates.  Past  deficits  are  the 
company's  own  fault  and  like  other  businesses,  it  must  take  the 
bitter  with  the  sweet.  At  any  rate,  such  deficits  may  not  prop- 
erly be  brought  forward  now  to  ward  off  the  turn  in  the  economic 
cycle. 


CAIiIFORiaA  DISTRICT  COURT  OP  APPEAL,  FIRST  DISTRICT, 

DIVISION  !• 

PEOPLE  EX  EEL.  CHARLES  S.  KNOWLTON 

v. 

OBANGE  COUNTY  FARMERS'  &  MERCHANTS' 

ASSOCIATION. 

[Civ.  413».] 

(—  Cal.  App.  — ,  204  Pac  873.) 

BubUe  ut€liUes  «  What  constitutes  —  Mutual  telephones  —  Farmera* 
organization. 

1.  A  nonprofit  co-operative  association  organized  for  the  mutual 
benefit  of  its  members  and  incidentally  operating  a  telephone  system 
for  their  benefit,  is  not  in  the. telephone  business  so  as  to  require  com- 
pliance with  §  291  et  seq.  of  the  Civil  Code  of  California. 

Public  utilities  —  Pouters  —  Telephone  association, 

2.  A  nonprofit  co-operatvie  association  organized  for  the  purpose, 
among  others,  of  facilitating  exchange  of  information,  financial  reports, 
and  other  communications  between  and  among  members  and  to  secure 
equipment  and  devices  for  communication,  has  the  right  to  include  the 
utilization  of  such  devices  and  conveniences  as  the  telephone  in  order 
to  facilitate  intercommunication  among  the  members. 
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Certificates  of  convenience  and  necessity  —  Mutual  telephone  asm' 
ciation, 

3.  A  nonprofit  co-operative  association  which  utilizes  the  telephone 
in  order  to  facilitate  the  exchange  of  information,  financial  reports  and 
other  communications  among  its  members,  is  not  required  as  a  p^^ 
requisite  to  the  use  of  public  streets  for  its  telephone  line  and  to  th» 
exercise  of  a  franchise  granting  it  such  privilege,  first  to  obtain  from 
the  Railroad  Commission  a  certificate  of  public  convenience  and  neces- 
sity, 

[January  16,  1922.] 

Appeal  from  a  superior  court  judgment  for  the  defendant 
in  a  proceeding  to  set  aside  a  franchise  permitting  the  use  of 
public  streets  by  a  mutual  association  operating  a  telephone 
line;  judgment  affirmed. 

Appearances:  U.  S.  Webb,  Attorney  Greneral,  Leon  French, 
Deputy  Attorney  General,  and  Marks  &  Launer,  of  Fullerton, 
for  appellant ;  H.  C.  Head,  A.  W.  Rutan,  and  G.  TL  ScoTel,  all 
of  Santa  Ana,  for  respondent. 

Richards,  J.:  This  proceeding  was  instituted  by  the  Attdr- 
ney  General  of  the  state  of  California  upon  the  relation  of 
Charles  S.  Knowlton,  a  resident  and  taxpayer  of  the  county  of 
Orange,  for  the  purpose  of  having  it  adjudged  that  the  defend-  ' 
ant  is  unlawfully  usurping,  holding,  and  exercising  the  right 
to  construct,  maintain,  and  operate  a  telephone  system  in  the 
said  county  of  Orange,  and  to  use  and  occupy  the  public  streets 
of  said  county  for  such  purposes;  and  to  have  said  defendant 
excluded  from  using  the  said  public  streets  for  such  purposes, 
and  from  using  or  enjoying  a  certain  franchise  attempted  to  be 
granted  to  said  defendant  by  the  board  of  supervisors  of  said 
county  giving  to  it  the  right  and  privilege  so  to  do. 

The  facts  of  the  case  are  undisputed.  The  defendant  is  a 
nonprofit  co-operative  association,  organized  under  the  provi- 
sions of  title  20,  part  4,  division  1,  of  the  Civil  Code  of  the  state 
of  California.  The  purposes  for  which  said  association  was 
formed,  as  stated  in  its  articles  of  association,  are  to  establish 
a  farmers',  fruit  growers',  merchants',  and  business  men's  im- 
provement, information,  and  publicity  bureau  and  system  for 
the  benefit  and  mutual  improvement  of  the  members  of  the 
association,  and  to  facilitate  the  exchange  of  information,  ad- 
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Vices,  ideas,  crops,  weather,  and  financial  reports  and  other  com- 
munications among  its  membei's.     The  membership  of  the  as- 
sociation was  to  be  made  up  of  such  persons,  residents  of  the 
said  county,  who  were  above  the  age  of  eighteen  years,  and 
who  upon  application  might  be  elected  to  membership  therein 
by  the  board  of  directors  thereof.    The  association,  having  been 
duly  organized  imder  the  foregoing  provisions  of  the  Civil  Code, 
applied  for  and  obtained  a  franchise  from  the  board  of  supervi- 
sors of  the  county  of  Orange  permitting  it  to  construct,  maintain, 
and  operate  a  telephone  system  for  the  use  of  its  members,  and 
for  that  purpose  to  erect,  and  maintain  a  system  of  poles  and 
wires  along  and  upon  the  public  streets  of  said  county.     It  is 
conceded  that  the  association  has  not  applied  for  or  obtained 
any  certificate  of  public  convenience  and  necessity  from  the 
Bailroad  Commission  of  the  state  of  California  authorizing  it  to 
establish  or  maintain  a  telephone  system  in  the  said  county  of 
Orange  or  elsewhere,  or  to  use  any  of  the  streets  of  said  county 
for  the  purpose  of  installing  and  operating  such  telephone  sys- 
tem and  service.     It  is  also  conceded  th'kt  the  members  of  the 
association  using,  and  who  shall  use,  said  telephone  system  and 
service  shall  pay  a  sum  for  the  said  use  thereof  sufiicient  in  the 
aggregate  to  liquidate  the  cost  of  its  operation.     It  is  not  al- 
leged nor  contended  that  the  association  in  the  establishment 
and  operation  of  said  telephone  system  is  actuated  by  any  bad 
faith  or  improper  motives  such  as  that  of  evading  the  provisions 
of  the  law  relative  to  public  utilities  or  as  that  of  engaging  in 
competition  with  another  regularly  organized  telephone  system 
under  the  disguise  of  a  co-operative  and  nonprofit  organization 
or  of  serving  the  general  public  under  such  a  guise.    Upon  the 
hearing  of  the  cause  the  only  evidence  adduced  other  than  that 
of  the  records  and  files  of  the  association  itself  was  the  testi- 
mony of  the  relator  as  to  his  status  as  a  resident  and  taxpayer  of 
said  county  of  Orange,  and  the  testimony  of  the  secretary  of 
the  association  identifying  its  records  and  files.     Upon  submis- 
sion of  the  cause  the  court  made  the  following  findings  of  fact : 
"That  at  all  the  times  mentioned  in  plaintiffs  complaint  on 
file  herein,  said  defendant  was,  and  now  is,  a  nonprofit,  co-oper- 
ative business  association,  duly  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  the  state  of  California  and  in  par- 
ticular under  and  by  virtue  of  the  provisions  of  title  20,  part  4, 
division  1,  of  the  Civil  Code  of  the  state  of  California;  that  in 
order  conveniently,  economically  and  successfully  to  carry  out 
the  objects  and  purposes  of  said  association,  as  stated  and  set 
forth  in  its  articles  of  association,  it  is  necessary  for  the  mem- 
bers of  said  association  to  have  quick  and  inexpensive  means  of 
communication  among  themselves  and  in  order  to  afford  the 
members  of  said  association  quick  and  inexpensive  means  of 
communication  among  themselves,  it  is  necessary  and  convenient 
for  said  association  to  establish  and  maintain  a  system  for  tele- 
phonic communication  among  the  members  of  said  association, 
the  said  telephone  system  being  established  and  maintained  at 
cost  to  the  members  of  said  association  and  its  use  confined  to 
the  members  thereof;  that,  in  order  to  carry  out  the  aforesaid 
purposes,  the  said  association  has  purchased  and  acquired  and 
owns  a  franchise  from  the  county  of  Orange,  state  of  California, 
granted  to  said  association  by  Ordinance  No.  166  of  the  board 
of  supervisors  of  said  coimty  of  Orange,  a  copy  of  which  is  set 
forth  in  plaintiff's  complaint.     That  in  pursuance  to  the  terms 
and  provisions  of  said  franchise  said  defendant  has  during  the 
times  mentioned  in  said  complaint,  erected,  established,  main- 
tained and  operated  and  is  now  erecting,  establishing,  maintain- 
ing and  operating  in  the  public  streets  of  said  county  of  Orange, 
poles  with  telephone  lines  thereon  and  has  heretofore  established 
and  is  now  establishing  telephone  oflBces  with  telephone  equip- 
ment therein  for  the  purposes  of  transmitting  telephone  mes- 
sages and  communications  over  said  lines  and  by  means  of  said 
wires,  instruments  and  appliances ;  that  by  the  said  organization 
of  said  association  and  in  accordance  with  the  provisions  of  said 
Ordinance  No.  166,  said  defendant  has  used  at  all  the  times 
mentioned  in  said  complaint,  and  is  now  using  and  holding  and 
exercising  the  right  to  construct,  maintain  and  operate  a  tele- 
phone system  within  said  county  of  Orange  and  to  construct^ 
maintain  and  operate  telephone  lines  in,  upon,  over  and  along 
the  public  streets  of  said  county  of  Orange,  for  the  use  and  bene- 
fit of  the  9iembers  of  said  association  and,  for  the  purposes  here- 
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inbeford  stated,  and  at  cost  and  without  profit  to  said  associa- 
tion and  its  members.^'  ^ 

Upon  the  foregoing  findings  of  fact  judgment  was  ordered 
and  entered  in  favor  of  the  defendant.  The  plaintiff  appeals 
from  such  judgment 

£1]  The  appellant's  first  contention  is  that  the  defendant  as- 
sociation is  not  entitled  to  engage  in  the  telephone  business  for 
the  reason  that  it  has  not  been  organized  in  accordance  with  the 
provisions  of  §  291  et  seq.  of  the  Civil  Code,  which  provide 
what  the  articles  of  incorporation  of  corporations  organized  for 
the  purposes  of  engaging  in  the  telegraph  or  telephone  business 
must  contain  and  what  proportion  of  the  capital  stock  of  such 
corporation  must  be  subscribed  and  paid  in  to  the  treasury  there- 
of. The  answer  to  this  contention  is  twofold:  First,  that  the 
r^pondent  does  not  purport  to  be  organized  as  a  corporation 
for  profit  under  the  Code  provisions  relating  to  the  organization 
of  stock  companies;  and,  second,  that  the  defendant  is  fiot  a 
telegraph  or  telephone  organization  within  the  meaning  of  § 
291  et  seq.  of  the  Civil  Code.  The  purposes  of  this  association 
are  those  set  forth  in  the  articles  of  association  specifically  enu- 
merated in  the  foregoing  findings  of  the  trial  court  As  a  mere 
incident  to  the  carrying  into  effect  of  such  purposes  the  defend- 
ant has  undertaken  to  install  a  telephone  service  for  the  use  of 
its  members  only,  and  not  for  general  public  use  or  service.  An 
analogy  to  tne  respondent's  position  in  that  regai^d  would  be 
that  of  a  department  store  installing  a  telephone  system  connect- 
ing its  various  departments  for  the  convenient  conduct  of  its 
business  and  to  be  used  only  by  its  members  or  employees.  It 
could  not  be  said  that  by  the  installation  of  such  a  system  as 
an  incident  to  its  diversified  business,  the  owners  of  the  estab- 
lishment, whether  corporate  or  not,  had  gone  into  the  telephone 
business  so  as  to  require  their  compliance  with  §  291  et  seq.  of 
the  Civil  Code. 

[2]  The  next  contention  of  the  appellant  is  that  the  installa- 
tion of  a  telephone  system  by  the  respondent  is  outside  of  the 
express  purposes  of  its  organization  so  as  to  bring  it  within  the 
inhibition  of  article  12,  §  9,  of  the  state  Constitution,  which 
reads  as  follows: 
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^^'No  oorporation  shall  engage  in  any  business  other  than  that 
expressly  authorized  in  its  charter  or  the  law  under  which  it 
may  have  been  or  may  hereafter  be  organized.'* 

A  cursory  reading  of  the  articles  of  association  of  the  re- 
spondent will  serve  to  show  that  this  contention  is  without  merit. 
The  very  purpose  of  its  existence,  as  disclosed  by  such  articles, 
is  to  facilitate  exchange  of  information,  advices,  ideas,  crop, 
weather,  and  financial  reports  and  other  communications  be- 
tween and  among  said  members;  and  in  order  to  carry  oat  the 
objects  and  purposes  of  the  association  to  buy,  sell,  rent,  lease^ 
own,  mortgage,  hypothecate,  and  otherwise  deal  in  real  and  per- 
sonal property  necessary,  convenient  or  proper  for  the  conduct 
of  its  business,  including  printing  equipment  and  other  equip- 
ment and  devices  for  communication,  publication  and  dissemi- 
nation of  information  among  its  members.  This  express  lan- 
guage is  sufficiently  comprehensive  to  include  the  utilization  of 
such  devices  and  conveniences  as  the  telephone  in  order  to  facil- 
itate intercommunication  among  the  members  of  the  association. 

[3]  The  final  contention  of  the  appellant  is  that  the  respond- 
ent, as  a  prerequisite  to  the  use  of  the  public  streets  for  its  tele- 
phone line  and  to  the  exercise  of  the  franchise  of  the  board  of 
^upe^viso^s  granting  to  it  this  privilege,  must  first  have  obtained 
from  the  Railroad  Commission  the  certificate  of  public  conven- 
ience and  necessity  required  by  the  provisions  of  the  Public 
Utilities  Act.  In  support  of  this  contention  we  are  cited  to  § 
50a  of  the  Public  Utilities  Act  (Stats.  1915,  p.  115),  which 
reads  as  follows: 

^*Sec.  50(a).  No  street  railroad  corporation,  gas  corporation, 
electrical  corporation,  telephone  corporation,  or  water  corpora- 
tion shall  henceforth  begin  the  construction  of  a  street  railroad,  or 
of  a  line,  plant  or  system,  or  of  any  extension  of  such  street  rail- 
road, or  line,  plant,  or  system,  without  having  first  obtained 
from  the  Commission  a  certificate  that  the  present  or  future 
public  convenience  and  necessity  require  or  will  require  such 
construction.'^ 

We  are  also  cited  to  subdivision  (t)  of  §  2  of  the  said  Public 
Utilities  Act,  as  amended  May  11,  1919  (Stats.  1919,  p.  489), 
which  provides: 
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"(t)  The  term  'telephone  corporation/  when  used  in  this  act, 
includeb  every  corporation  or  person,  their  lessees,  trustees,  re- 
ceivers or  trustees  appointed  by  any  court  whatsoever,  owning, 
controlling,  operating  or  managing  any  telephone  line  for  com- 
pensation  within  this  state." 

These  provisions  of  the  Public  Utilities  Act  have  evident  ref- 
erence to  such  public  service  corporations,  companies,  or  per- 
sons as  from  the  nature  of  their  organization,  purpose  and  serv- 
ice come  within  the  meaning  of  the  term  "public  utilities." 
They  have  no  reference  to  organizations  or  associations  which 
are  engaged  in  delivering  a  commodity  as  a  mere  incident  to 
their  main  objects  and  purposes  and  at  cost,  to  their  members 
only.     It  has  been  so  ruled  by  the  Railroad  Commission,  which 
has  declined  to  extend  the  provisions  of  the  Public  Utilities  Act 
to  such  organizations.     Steele  v.   Sierra  Verdugo  Water  Co. 
P.U.R.1920C,   140.     We  approve  this  ruling  as  in  harmony 
with  reason  and  with  the  rulings  of  the  courts  of  other  juris- 
dictions construing  the  provisions  of  public  utilities  acts  similar 
to  our  own.     In  the  case  of  State  Public  Utilities  Commission 
ex  rel.  Macon  County  Teleph.  Co.  v.  Bethany  Mutual  Teleph. 
Asso.  270  HI.  183,  P.U.R.1916A,  997,  110  N.  E.  334,  Ann. 
Cas.  1917B,  495,  it  was  held  that  a  mutual  telephone  association 
which  was  limited  by  its  charter  to  devote  its  property  and 
service  to  its  members  only  and  at  cost  did  not  come  within  the 
terras  and  provisions  of  the  Public  Utilities  Act  of  Illinois 
(Hurd's  Rev.  St.  1919,  chap.  Ilia),  which  had  for  its  object 
the  bringing  under  public  control  for  the  conmion  good  prop- 
erty applied  to  a  public  use.    In  that  case  as  here  it  was  argued 
that  the  fact  that  the  association  had  obtained  a  franchise  from 
the  municipality  to  maintain  and  operate  telephone  poles,  wires, 
and  fixtures  in  the  streets  thereof  was  to  be  taken  to  indicate 
that  the  property  of  the  association  was  to  be  devoted  to  a  pub- 
lic use;  but  the  court  aptly  said: 

"If  poles  or  wires  should  be  placed  on  streets  and  hie:hways 
it  would  no  more  .  .  .  prove  that  the  use  is  public  than  the 
fact  of  farmers  driving  upon  the  public  highways  with  their 
own  products  would  tend  to  prove  they  are  common  carriers." 
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State  Public  Utilities  CommisBion  ex  rel.  Macon  County  Teleph. 
Co.  V.  Bethany  Mutual  Teleph.  Asso.  suprcu 

See  also  People  ex  rel.  Scott  v.  Eicketts,  248  111.  428,  94  K  E. 
71 ;  State  Public  Utilities  Commission  v.  Monardi  Eefrigerating 
Co.  267  111.  528,  P.U.R.1915D,  119,  108  N.  E.  716,  Ann.  Gas. 
1916A,  528;  Wehr  v.  Seneca  Valley  Teleph.  Co.  (Ohio)  P.U.R 
1916E,  479. 

For  the  foregoing  reasons  and  on  the  strength  of  the  above  au- 
thorities we  are  of  the  opinion  that  the  trial  court  was  not  in 
error  in  rulii^  that  the  plaintiff  was  not  entitled  to  the  relief 
prayed  for  in  its  complaint. 

Judgment  affirmed. 

We  concur :  Tyler,  P.  J, ;  Kerrigan,  J, 
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ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

et  al« 

V. 

STATE  et  aL 

[No.  12176.] 
(—  Okla.  — ,  206  Pac.  236.) 

DiBoriminatian  —  Rates  —  Bailroada. 

1.  In  fixing  a  rate  to  be  charged  by  a  railway  company,  the  Cor- 
poration Commission  is  not  confined  to  the  sole  question  of  the  reason- 
ableness of  the  rate.  It  may  be  reasonable,  yet,  if  it  discriminates  in 
favor  of  one  locality  as  against  another  it  should  be  corrected. 

DiBorintination  —  Bates  —  Railroads  —  General  rate  scheme, 

2.  The  Corporation  Commission  is  not  prevented  from  changing  a 
rate  which  is  manifestly  discriminatory  because  such  order  impairs  the 
general  rate  scheme.  If  a  fixed  rate  is  so  discriminatory  as  to  be  abu- 
sive, the  abuse  should  be  corrected. 

Discrimination  —  Rates  —  Railroads  —  Against  interstate  eotnmeroe. 

3.  When  the  interstate  freight  rates  put  into  effect  by  the  Inter- 
state Conmierce  Commission  are  materially  lower  for  the  same  length 
of  haul  on  the  same  class  of  conunoditics  than  the  intrastate  rates 
made  under  the  orders  of  the  Corporation  Commission,  this  constitutes 
such  a  discrimination  that  it  is  the  duty  of  the  Corporation  Commis- 
sion to  remove  it  by  readjusting  the  rates. 
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JUtles  '^•BaUroada  —  ComnUssian  order  afflrmed, 

4.  On  an  examination  of  the  record,  held,  that  it  fully  rapports 
the  order  of  the  Corporation  CommiBsion. 

Reparation  ^  Powers  of  Commission  —  Mailroad  rates* 

5.  The  Corporation  Commission  is  hereby  vested  with  the  power 
of  a  court  of  record  to  determine:  First,  the  amount  of  refund  due  in 
all  cases  where  any  public  sei^vice  corporation,  person,  or  firm,  as  de- 
fined by  the  Constitution,  charges  an  amount  for  any  service  rendered 
by  such  public  service  corporation,  person,  or  firm,  in  excess  of  the 
lawful  rate  in  force  at  the  time  such  charge  was  made,  or  may  there- 
after be  declared  to  be  the  legal  rate  which  should  have  been  applied 
to  the  service  rendered;  and,  second,*  to  whom  the  overcharge  should 
be  paid.    Section  1,  chap.  10,  Laws  1913. 

Jleparation  —  Bowers  of  Comm,ission  —  Railroad  rates, 

6.  Where  no  authorized  rate  has  been  established  to  be  charged  by 
a  public  service  corporation  for  a  specific  service,  and  such  public  serv- 
ice corporation  makes  an  arbitrary  charge  therefor,  and  thereafter  the 
Corporation  Commission  fixes  a  rate  to  be  charged  for  such  service, 
and  by  such  rate  so  fixed  it  appears  the  arbitrary  rate  charged  and 
collected  by  said  public  service  corporation  is  excessive,  the  Corpora- 
tion Commission,  by  §  1,  chap.  10,  siipra,  is  vested  with  power  to  com- 
pel a  refund  of  the  excess  rate  so  charged  and  collected. 

Separation  —  Duty  of  Commission  —  Overcharges  —  Railroad  rates, 

7.  Where  a  shipper  makes  application  to  the  Corporation  Commis- 
sion to  fix  a  rate  to  be  charged  by  a  public  service  corporation  for  a 
specific  service,  and  in  such  application  such  shipper  sets  out  a  state 
of  facts  that  would  entitle  him  to  reparation  under  §  1,  chap.  10,  supra^ 
it  is  the  duty  of  the  Corporation  Commission  to  take  cognizance  of 
such  facts  and  determine  what  amount  of  refund,  if  any,  such  shipper 
is  entitled  to. 

Constitutional  law  —  Legality  of  statute  —  Authorization  of  CommiS" 
sion  powers  —  Rates  —  Reparation. 

8.  Section  23,  art  9,  of  the  Constitution  is  not/ an  inhibition  on 
the  legislature  denying  it  authority  to  pass  §  1,  chap.  10,  Session  Laws 
of  1913,  authorizing  the  Corporation  Commission  to  find  the  amount 
of  illegal,  unwarranted,  and  discriminatory  charges  made  by  transpor- 
tation and  transmission  companies  for  the  hauling  of  commodities  and 
ordering  a  refund  thereof,  since  §  35,  art  9,  of  the  Constitution  gave 
the  legislature  power  after  the  second  Monday  in  January,  1909,  to 
alter,  amend,  revise,  or  repeal  sections  from  18  to  34,  inclusive,  of 

:     article  9  of  the  Constitution. 

Headnotes  by  the  Court. 
i'  [February  14,  1922.] 

Appeal  from  an  order  of  the  Corporation  Commission  ad- 
justing freight  rates;  order  affirmed  and  remanded  to  Commis- 
sion with  instructions  for  further  proceeding,  petition  for  re- 
hearing denied. 
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Appearances :  Cottingham,  Hayes,  Green  &  Mclnnis,  of  Okla- 
homa City,  M.  D.  Green  and  Jones,  Foster  &  Randolph,  all  of 
Muskogee,  and  Kleinschmidt  &  ^rant,  of  Oklahoma  City,  for 
appellants;  S.  P.  Freeling^  of  Oklahoma  City,  Raymond  W. 
Moore,  of  Kansas  City,  Missouri,  and  Henshaw  &  Hough,  of 
Oklahoma  City,  for  appellees. 

Miller,  J. :  A  complaint  was  filed  with  the  Corporation  Com- 
mission hy  the  Dewey  Portland  Cement  Company  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  Kansas,  Ok- 
lahoma &  Gulf  Railway,  Missouri,  Kansas  &  Texas  Railway 
Company,  and  C.  E.  Schaff,  receiver  thereof,  and  the  St  Louis- 
San  Francisco  Railway  Company,  asking  that  the  Corporation 
Commission  adjust  and  fix  rates  to  be  charged  by  the  defendant 
railway  companies  on  coal  in  car  lots  transported  by  the  said 
railway  companies  from  what  are  known  as  the  Tulsa  district 
and  Henryetta  district  to  the  complainant's  plant  at  Dewey, 
Oklahoma.  A  hearing  was  had  before  the  Coi-poration  Commis- 
sion, after  which  it  made  its  order,  No.  1813,  which  order  ad- 
justed and  fixed  the  rates  on  a  basis  of  the  length  of  the  haul. 
The  railway  companies  aifected  by  this  order  have  joined  in  an 
appeal  to  this  court  to  reverse  the  ruling  of  the  Corporation 
Commission  and  appear  here  as  appellants. 

[1]  They  make  five  assignments  of  error,  in  which  they  claim 
that  the  rate  is  imreasonable,  unjust,  and  not  based  upon  suffi- 
cieait  evidence,  is  contrary  to  law,  is  confiscatory,  is  unjust  dis- 
crimination, and  that  the  Corporation  Commission  erred  in 
entering  and  promulgating  the  order.     In  their  brief  they  say: 

''The  assignments  of  error  above  numbered  may  for  conven- 
ience be  considered  together.'' 

A  large  amount  of  documentary  evidence  was  introduced  on 
the  hearing,  and  the  Corporation  Commission  made  its  findings 
of  fact  which  are  very  exhaustive,  and  based  upon  these  findings 
of  fact  made  its  order.  No.  1813,  as  follows: 

"This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having  on  the  date  hereof  made  and 
filed  a  report  containing  its  findings  of  facts  and  conclusions 
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thereon,  which  said  report  is  above  referred  to  and  made  a  part 
hereof: 

"It  is  ordered,  that  the  above-named  defendants,  according  as 
they  participate  in  the  transportation,  be  and  they  are  hereby 
notified  and  required  to  cease  and  desist,  on  or  before  December 
15,  1920,  and  thereafter  to  abstain  from  publishing,  demanding 
or  collecting  for  the  transportation  of  mine  run  and  slack  coal, 
in  carloads,  from  mines  in  Oklahoma  group  No.  3,  designated 
as  follows:  CollinsviUe,  Mohawk,  Dawson,  Rudd,  and  Broken 
Arrow  to  Dewey,  Oklahoma,  rates  which  exceed  $1.21^  per  net 
ton  on  mine  run  or  lump  coal  as  designated  in  SWLT  83-C  and 
$1.08  per  net  ton  on  coal  designated  as  slack  in  SWLT  83-C, 
and  from  Henryetta  group  involving  mines  located  at  Henryetta 
and  Dewar,  $1.62  per  net  ton  on  mine  run  (lump  coal)  and 
$1.21i  on  coal  designated  as  slack  in  SWLT  83-0. 

'It  is  further  ordered,  that  the  rates  above  designated  from 
the  various  mines  in  Oklahoma  to  Dewey,  Oklahoma,  shall  be 
published  on  or  before  15th  day  of  December,  1920,  upon  notice 
of  this  Commission  and  to  the  general  public,  by  not  less  than 
5  days,  and  that  they  shall  continue  in  effect  until  the  rates 
from  the  mines  above  described  in  Kansas  to  Dewey,  Oklahoma, 
have  been  increased  or  changed  in  such  a  manner  as  to  warrant 
further  orders  from  this  Conmiission. 

"Done  at  Oklahoma  City,  this  the  24th  day  of  November, 
1920.'' 

The  appellants,  complaining  of  said  order,  say  that  it  dis- 
criminates in  favor  of  certain  shippers  and  localities,  making  a 
lower  rate  than  the  general  uniform  scale  applicable  in  the  state.  ^ 
They  also  say  that  this  impairs  the  general,  state  scheme  in  Okla- 
homa which  was  worked  out  after  great  difficulty.    In  appellants' 

brief  they  say: 

"The  basis  for  this  action,  according  to  the  complaint,  the  evi- 
dence, and  the  order  of  the  Commission  is  briefly  this:  It  is 
claimed  that  the  complainant,  Dewey  Portland  Cement  Com- 
pany, located  at  Dewey,  Oklahoma,  was  in  active  competition 
with  various  cement  mills  located  in  the  state  of  Kansas;  that 
the  rates  on  coal  from  the  Kansas  coal  mines  to  the  Kansas  ce- 
ment mills  were  formerly  lower  than  the  rates  on  coal  from  the 
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Kansas  mines  to  the  mill  at  Dewey ;  that,  complaint  having  been 
made  to  the  Interstate  Commerce  Commission,  that  Commis- 
sion ordered  a  reduction  in  the  interstate  rate  between  the  Kan- 
sas mines  and  Dewey  to  approximately  the  basis  of  the  Kansas 
intrastate  rate;  that,  while  this  reduction  enabled  the  Dewey 
mill  to  compete  with  the  Kansas  mills  in  securing  coal  from  the 
Kansas  mines,  when  the  Dewey  plant  desired  to  secure  coal  from 
Oklahoma  mines  in  the  Dawson  and  Henryetta  districts  the  rate 
was  higher  than  from  the  Kansas  mines  to  the  Kansas  mills  for 
the  transportation  of  coal  within  Kansas.  Complainant  there- 
fore seeks  a  reduction  in  the  Oklahoma  rate  to  the  basis  of  the 
Kansas  rate.  The  evidence  further  showed  that  imduly  low 
,  rates  on  coal  within  the  state  of  Kansas  had  been  fixed  years 
'  ago  in  order  to  encourage  the  establishment  of  certain  smelter 
plants;  that  thereafter  cement  plants  were  located  in  that  terri- 
tory,  and  took  advantage  of  these  coal  rates ;  that  the  Interstate 
'Commerce  Commission  in  fixing  the  interstate  rate  between 
Kansas  and  Oklahoma  did  not  consider  or  pass  upon  the  reason- 
ableness, sufiiciency  or  compensatory  character  of  the  rate,  but 
made  the  adjustment  for  the  sole  purpose  of  placing  the  Dewey 
plant  on  a  parity  with  the  Kansas  mills  in  securing  a  supply 
of  coal  from  the  Kansas  mines. 

"The  contention  of  the  defendants  is  that,  the  Dewey  plant 
having  thus  been  placed  on  a  parity  with  the  Kansas  plants  as 
to  the  common  source  of  coal  supply,  the  interstate  rate  cannot 
be  used  as  a  basis  for  reducing  the  Oklahoma  intrastate  rates, 
since  the  Dewey  mill  already  enjoys  an  advantage  over  the  Kan- 
sas mills  with  respect  to  coal  secured  from  Oklahoma  mines,  the 
rates  for  the  transportation  of  coal  from  Oklahoma  to  the  Kan- 
sas mills  being  materially  higher  than  the  rates  in  effect  for  the 
transportation  of  coal  from  these  Oklahoma  mines  to  the  Dewey 
mill,  and  that  to  reduce  the  Oklahoma  intrastate  rates  into 
Dewey  simply  increases  this  advantage  of  the  Dewey  plant  over 
its  Kansas  competitors  at  the  expense  of  the  railroads,  and  also 
gives  the  Dewey  plant  an  unjust  and  unreasonable  preference, 
and  unjustly  discriminates  against  all  of  the  other  cement  plants, 
industries,  shippers  and  localities  in  the  state  of  Oklahoma,  who, 
as  hereinafter  pointed  out,  are  required  to  pay  materially  high- 
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er  rates  for  the  transportation  of  coal  from  Oklahoma  mines 
than  are  to  be  paid  by  the  Dewey  plant  undej  this  order  for  sim- 
ilar distances." 

The  contentions  of  the  Dewey  Portland  Cement  Company  are 
very  concisely  set  forth  in  its  opening  statement  before  the  Cor- 
poration Commission  which  is  as  follows: 

"If  the  Commission  please,  the  theory  of  the  complainants  in 
this  case  is  one  purely  of  discrimination.    The  Dewey  Portland 
Cement  Company's  plant  is  located  at  Dewey,  Oklahoma,  and 
within  a  few  miles  of  the  Kansas  line.    North,  in  Kansas,  are 
several  coal  mines  located*  approximately  the  same  distance  and 
under  the  same  traffic  conditions  as  the  mines  south  of  Dewey, 
in  Oklahoma.    The  interstate  rate  for  the  same  distance  is^ — ^will 
range  from  35  cents  to  something  like  a  dollar  per  ton  less  than 
the  state  rates  now  in  force  in  Oklahoma.    This  same  condition 
arose  once  before.    The  Commission  of  Oklahoma  at  that  time 
did  not  want  to  disturb  their  general  coal  rate  scheme,  but  did 
eliminate  this  discrimination  by  issuing  an  order  providing  that 
order  should  remain  in  effect  until  the  interstate  rates  were 
raised.     Discrimination  may  be  removed  by  raising  of  the  in- 
terstate rates  or  by  lowering  the  state  rates,  and  of  course,  as 
this  Commission  hsive  no  jurisdiction  over  the  interstate  rates, 
it  is  unfair  to  permit  the  state  rates  to  remain  in  effect  creating 
this  discrimination.    When  this  35  per  cent  rate  increase  was 
granted  by  the  Commission,  they  did  it,  of  course,  without  any 
consideration  as  to  these  discriminations  on  border  towns  and 
border  lines  that  would  necessarily  arise,  and,  while  the  Kansas 
Conunission  has  only  added  15  cents  a  ton  to  the  coal  in  Kansas, 
as  I  understand  it,  it^  of  course,  will  doubtless  be  contested,  or 
is  being  contested,  by  the  carriers  who  have  already  filed  with 
the  Interstate  Commerce  Commission  to  require  35  cents  in 
E^ansas.     However,  that  will  not  relieve  this  situation.     The 
Interstate  Commerce  Commission  prescribed  the  rates  on  an 
order  from  Kansas  into  Oklahoma.    The  exhibits  we  have  here 
'  will  develop  the  case  more  clearly  and  as  quickly  as  I  can  dis- 
cuss it  further.^' 

The  Corporation  Commission,  after  hearing  and  considering 
the  evidence,  made  the  following  findings  of  facta  upon  which 
it  based  its  order: 
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'Tindings  of  Facts. 

"The  evidence  shows  that  for  several  years  prior  to  1917  the 
rates  on  slack  coal  from  West  Mineral  and  Pittsbiu^  districts 
to  the  gas  belt  in  Kansas  was  45  cents  per  net  ton  for  single  line 
haul,  and  that  the  Santa  Fe  and  M.,  K.  &  T.  separately  applied 
a  rate  of  45  cents  from  mines  on  their  lines  to  Dewey ;  that  the 
Frisco  and  M.,  K.  &  T.  maintained  joint  rates  of  55  cents  from 
mines  on  the  former  to  points  in  the  gas  belt  served  by  the  M., 
K.  &  T.  and  to  Dewey,  Oklahoma;  that  on  January  11,  1917, 
joint  rates  on  the  Frisco  and  M.,  EL  &  T.  to  Dewey  were  in- 
creased to  70  cents,  and  on  July  20,  1917,  following  the  15  per 
cent  case  (45  Inters.  C.  C.  R.  303),  the  rates  of  the  Santa  Fe 
and  M.,  K.  &  T.  for  same  distances,  were  increased  to  60  cents 
and  the  joint  rates  of  the  Frisco  and  M.,  K.  &  T.  to  85  cents ;  the 
rates  to  the  Kansas  gas  belt  were  not  increased;  that  on  June 
25,  1918,  pursuant  to  General  Order  No.  28  issued  by  the 
Director  General  of  Railroads,  the  rate  of  80  cents  was  estab- 
lished from  Santa  Fe  and  M.,  K.  &  T.  to  the  Kansas  gas  belt 
mills  and  to  Dewey.  This  had  the  effect  of  restoring  the  parity 
of  rates  formerly  existing  from  those  mines.  Interstate  Com- 
merce Commission's  order  No.  9,883  had  the  effect  of  establish- 
ing rates  from  West  Mineral  and  Fleming  to  Dewey,  Oklahoma, 
90  cents  per  net  ton  on  mine  run,  and  80  cents  per  ton  on  slack 
coal.  This  rate  remained  in  effect  until  August  26,  1920,  which 
was  automatically  changed  to  $1.21i  on  mine  run  and  $1.08  on 
slack  coal  for  a  distance  of  124  miles,  while  the  rate  from  Ar- 
cadia, prior  to  August  26,  1920,  was  90  cents  on  slack  for  a  dis- 
tance of  112  miles,  subject  to  increase  of  35  per  cent  after  that 
date,  the  latter  point  being  a  two-line  haul. 

"After  the  rates  were  authorized  by  the  Interstate  Commerce 
Commission  in  Investigation  and  Suspension  Docket  No.  338, 
30  Inters.  C.  "0.  R.  115,  complaint  was  filed  by  the  Hickory 
Coal  &  Mining  Company  alleging  discrimination  of  the  rates 
involved  in  this  case  on  shipments  originating  at  Rudd,  Oklaho- 
ma, destined  to  Dewey  and  Bartlesville.  Commission's  order 
1,015.  Commission's  Annual  Report  1915-1916,  419,  in  com- 
menting on  the  situation  states  as  follows :  'It  is  the  opinion  of 
the  Comiiiisjiion  that  the  rates  on  coal  from  Rudd  to  Dewey  and 
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Bartlesville,  Oklahoma,  are  unreasonable,  inasmuch  as  they  ex- 
ceed the  interstate  rates.' 

"After  this  order  was  issued,  corrections  we^e  then  made  in 
SWLT  83-A,  placing  Rudd  on  the  same  basis  as  the  rates  com- 
plained of.  These  rates  remained  in  effect  until  March  25,  1918, 
at  which  time  the  carriers  canceled  Commission's  rates  and  es- 
tablished rates  of  their  own  volition.  Later  these  rates  were 
increased  as  per  General  Order  No.  28  of  the  administration, 
which  resulted  as  follows: 

''Lxunp  coal   (mine  run)   and  slack  coal  rates  to  Dewey  from  following 
Oklahoma  points: 

"Column  1.    Lump  coal  or  mine  run. 

Lump  coal  or  mine  run  increased  35  per  cent. 
Slack  coal  rates. 

Slack  coal  rates  increased  35  per  cent. 
Distance  to  Dewey. 


"Column  2. 
"Column  3. 
"Column  4. 
"Column  5. 


Columns 


Colllnsville    . . 

Mohawk   

Dawson    ....  * 

Rudd    

Broken  Arrow 
Henryetta  , . . 
Dewar    


.  •  •  • .  •  ■ 


.90 
1.00 
1.10 
1.10 
1.10 
1.70 
1.70 


2 


1.215 

1.35 

1.485 

1.485 

1.485 

2.295 

2.295 


.80 
.90 
1.00 
1.00 
1.00 
1.50 
1.50 


4 

5 

im 

35 

1.215 

49 

1.35 

59 

1.35 

88 

1.35 

&8 

2.025 

112 

2.025 

115 

"The  first  and  third  columns  represent  the  rates  prior  to  Au- 
gust 26,  1920,  while  the  second  and  fourth  columns  represent 
the  35  per  cent  increase,  which  are  the  rates  at  the  present  time. 

"For  ready  reference  the  following  is  a  comparison  of  the 
rates  from  the  Kansas  mines  involved  to  Dewey  prior  to  the  35 
per  cent  increase  and  afterwards : 

"Mine  run  and  slack  coal  rates  per  ton  from  Kansas  mines  to  Dewey, 
Oklahoma : 

"Column  1.    Mine  run  rate. 

"Column  2.    Mine  run  rate  increased  35  per  cent. 

"Column  3.     Slack  coal  rate. 

"Column  4.  ,  Slack  coal  rate  increased  35  per  cent. 


Columns 

1 

2 

3 

4 

5 

W.  Mineral 

.00 
1.00 
1.20 

1.215 

1.35 

1.62 

.80 
.80 
.90 

1.08 
1.08 
1.215 

80 

Frontenac    

124 

Arcadia    

112 

"It  will  be  observed  from  the  foregoing  tables  that  the  dis- 
tances from  all  Oklahoma  points  involved,  except  Henryetta  and 
Dewar,  are  comparable  with  the  distance  from  West  Mineral, 
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and  that  the  distances  from  Henryetta  and  Dewar  are  compar- 
able  with  Frontenac  and  Arcadia. 

"In  passing  upon  the  question  of  the  35  per  cent  increase  re- 
cently granted  by  the  Interstate  Commerce  Commission,  in  its 
'  Ex  parte  74,  the  Commission  said:  'It  is  impracticable  at  .this 
time  to  adjust  all  rates  on  individual  commodities.  The  rates 
to  be  established  on  the  basis  herein  approved  must  necessarily 
be  subject  to  such  readjustments  as  the  facts  may  warrant  It 
is  considered  by  the  carriers,  that  readjustments  will  be  neces- 
.   sary.' 

"In  considering  the  application  of  the  various  carriers  for  in- 
creased rates  in  compliance  with  the  provisions  of  Ex  parte  74 
of  the  Interstate  Commerce  Commission,  and  viewing  the  rate 
structure  as  a  whole,  this  Commission  considered  that  excep- 
tions would  be  necessary,  and  fortified  itself  vrfth  the  same  pro- 
visions as  was  contained  in  Ex  parte  74  on  page  8  of  its,  order 
1781.  In  passing  upon  the  general  scheme  of  rates,  discrep- 
ancies could  not  be  considered,  but  must  be  later  taken  up  sep- 
arately and  considered  on  the  facts  presented  in  each  case. 

"In  this  consideration  this  Commission  is  of  the  opinion  and 
finds  that  the  rates  from  the  so-called  Tulsa  group  to  Dewey, 
Oklahoma,  should  not  exceed  the  rates  on  both  mine  run  and 
slack  coal  from  the  West  Mineral  district,  and  that  the  rates 
from  the  so-called  Henryetta  group  should  not  exceed  the  rates 
on  mine  run  and  slack  coal  from  the  80<?alled  Arcadia  mines. 
An  order  will  be  entered  accordingly/'  \ 

The  evidence  introduced  clearly  sustains  the  findings  of  facts 
made  by  the  Corporation  Commission.  The  rates  fixed  by  the 
order  for  the  transportation  of  coal  and  slack  from  some  of  the 
•  mines  may  be  higher  than  they  should  have  been.  We  have 
taken  into  consideration  that  the  evidence  shows  on  short  hauls 
the  cost  of  handling  the  cars  at  the  terminals  is  from  one-third 
to  two-thirds  of  the  total  expense  of  transportation.  On  the  long 
hauls  the  terminal  expense  is  about  one-third  of  the  transporta- 
tion expense.  It  also  appears  there  is  a  grouping  of  the  mines 
and  the  same  rate  fixed  for  all  mines  within  a  specified  group. 
This  has  been  done  in  order  that  there  shall  be  no  discrimination 
in  favor  or  against  any  of  the  mines  included  in  one  group.   This 
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policy  has  been  adopted  under  the  general  rate  scheme.  In  view 
of  all  of  these  facts  and  conditions,  we  do  not  feel  justified  in 
modifying  the  order  by  lowering  the  rate  fixed  by  the  Corpora- 
tion Commission  on  the  short  hauls. 

It  is  clear  from  the  evidence  that  the  rates  heretofore  charged 
by  the  railways  for  the  transportation  of  the  mine  nm  coal  and 
slack  coal  from  the  mines  in  Oklahoma  are  far  in  excess  of  the 
rates  allowed  the  railway  companies  for  like  hauls  under  the 
Interstate  Commerce  Commission,  and  the  interstate  rates  ex- 
ceed the  rates  allowed  in  the  state  of  Kansas  for  similar  service. 

Appellant  complains  that  the  rate  fixed  by  the  Corporation 
Commission  discriminates  in  favor  of  the  Dewey  Portland  Ce- 
ment Company.  We  do  not  think  the  order  is  subject  to  this 
criticism,  for  any  other  shippers  of  coal  at  Dewey,  Bartlesville, 
or  intermediate  points  would  be  entitled  to  the  benefits  of  this 
order.  The  discrimination  we  find  is  that  which  existed  before 
the  order  was  made  wherein  the  railways  aflFected  by  this  order 
discriminated  against  the  coal  mines  in  the  Tulsa  group  and  the 
Henryetta  group.  In  Hines  v,  Wilmington  &  W.  R.  Co.  95 
N".  C.  434,  59  Am.  Rep.  250,  the  court,  in  speaking  of  "discrim- 
ination," said: 

It  is  a  term  "well  understood  in  the  nomenclature  of  trans- 
portation over  railroads."  It  "may  have  a  wider  signification, 
but  for  the  present  purpose"  it  implies,  "to  charge  shippers  of 
freight  as  compensation  for  carrying  the  same  over  railroads  un- 
equal sums  of  money  for  the  same  quantity  of  freight  for  equal 
distances;  more  for  a  shorter  than  a  longer  distance,  more  in 
proportion  of  distance  for  a  shorter  than  a  longer  distance ;  more 
for  freights  called  ^ocal  freights'  than  those  designated"  other- 
wise; "more  for  the  former  in  proportion"  to  "distance  such 
freights  inaj  be  carried  than  the  latter." 

In  10  Corpus  Juris,  §  777,  at  page  491,  the  rule  is  laid  down 
as  follows: 

"In  passing  on  the  question  6f  reasonableness  of  discrimina- 
tion, it  is  proper  to  take  into  consideration,  besides  the  mere 
differences  in  charges  the  various  elements,  such  as  the  conven- 
ience of  the  public,  the  fair  interest  of  the  carrier,  the  relative 
quantities  of  the  traffic  involved,  the  relative  cost  of  the  services 
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and  the  profits  to  the  company,  and  the  situation  and  circum- 
stances of  the  respective  customers  with  reference  to  each  other 
as  competitive  or  otherwise.  But  it  is  not  proper  to  take  into 
consideration  the  fact  that  the  charge  is  reasonable  in  itself, 
since  a  charge  may  be  perfectly  reasonable  and  yet  create  an  un- 
just discrimination.  Neither  is  it  proper  to  consider  the  length 
of  time  during  which  the  rates  have  been  in  force  nor  the  con- 
fusion which  will  result  from  a  change." 

[2,  3]  Appellant  complains  that  by  this  order  the  Corpora- 
tion Commission  has  impaired  the  general  rate  scheme  in  Ok- 
lahoma which  was  worked  out  after  great  difficulty.  It  may  be 
this  order  of  the  Corporation  Commission  has  broken  a  cog  out 
of  the  wheel  in  the  general  rate  scheme  in  Oklahoma.  It  may  be 
necessary  to  make  a  general  readjustment  of  the  rate  scheme  to 
eliminate  the  discrimination^  that  have  heretofore  existed  as  be- 
tween interstate  rates  and  intrastate  rates  and  corresponding 
rates  of  adjacent  states,  if  such  discrimination  exists. 

The  last  sentence  quoted  from  §  777  of  Corpus  Juris,  aupra, 
reads : 

*^Xeither  is  it  proper  to  consider  the  length  of  time  during 
which  the  rates  have  been  in  force  nor  the  confusion  which  will 
result  from  a  change." 

In  East  Tennessee,  V.  &  G.  K.  Co.  v.  Interstate  Commerce 
Commission,  before  the  circuit  court  of  appeals  for  the  sixth  cir- 
cuit, 99  Fed.  52,  63,  39  C.  C.  A.  425,  Judge  Taft,  speaking 
for  the  court,  said : 

"We  are  pressed  with  the  argument  that  to  reduce  the  rates  to 
Chattanooga  will  upset  the  whole  southern  schedule  of  rates,  and 
create  the  greatest  confusion;  that  for  a  decade  Chattanooga 
has  been  grouped  with  towns  to  the  south  and  west  of  her,  shown 
in  the  diagram;  and  that  her  rates  have  been  the  key  to  the 
southern  situation.  The  length  of  time  which  an  abuse  has  con- 
tinued does  not  justify  it.  It  was  because  time  had  not  correct- 
ed abuses  of  discrimination  that  the  interstate  commerce  act 
was  passed.  The  group  in  which  Chattanooga  is  placed,  sho\vn 
by  the  diagram  above,  puts  her  on  an  equality  in  respect  to  east- 
ern rates  with  towns  and  cities  of  much  less  size  and  business, 
and  much  further  removed  from  the  region  of  trunk  line  rates, 
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and  with  much  fewer  natural  competitive  advantages.  If  taking*- 
Chattanooga  out  of  this  group  and  putting  it  with  Nashville 
requires  a  readjustment  of  rates  in  the  South,  this  is  no  ground 
for  refusing  to  do  justice  to  Chattanooga.  The  truth  is  that 
Chattanooga  is  too  advantageously  situated  with  respect  to  her 
railway  connections  to  the  north  and  east  to  be  made  the  first 
city  of  importance  to  bear  the  heavier  burden  of  southern  rates, 
when  Nashville,  her  natural  competitor,  is  given  northern  rates. 
The  line  of  division  between  northern  and  southern  rates  ought 
not  to  be  drawn  so  as  to  put  her  to  the  south  of  it,  if  Nashville 
is  to  be  put  to  the  north  of  it.  And  we  feel  convinced  from  a 
close  examination  of  the  evidence  that,  but  for  the  restriction 
or  normal  competition  by  the  Southern  Traffic  Association,  her 
situation  would  win  for  her  certainly  the  same  rates  as  Nash- 
ville. It  may  be  that  the  difficulty  of  readjusting  rates  on  a 
new  basis  is  what  has  delayed  justice  to  Chattanooga.  It  may 
well  be  so  formidable  as  to  furnish  a  motive  for  maintaining 
an  old  abuse.'*  -  -^    .     . 

Section  30,  art.  9.  Constitution  of  Oklahoma,  authorizes 
the  Corporation  Commission  to  do  just  what  they  have  done  in 
this  proceeding.     It  provides  in  part  as  follows:  :>... 

"The  Commission  may,  from  time  to  time,  authorize  any  such^ 
company  to  disregard  the  foregoing  provisions  of  this  section,  by 
charging  such  rates  as  the  Commission  may  prescribe  as  just  and 
equitable  between  such  company  and  the  public,  to  or  from  any 
junctional  or  competitive  points  or  localities,  or  where  the  com- ' 
petition  of  points  located  without  this  state  may  make  necessary 
the  prescribing  of  special  rates  for  the  protection  of  the  com- 
merce of  this  state." 

[4]  The  prima  facte  presumption  that  the  rate  fixed  by  the 
Corporation  Commission  is  just,  reasonable,  and  correct  is  fully 
sustained  by  the  evidence. 

The  Dewey  Porfland  Cement  Company  complains  in  its  peti- 
tion for  rehearing  that  it  has  a  right  to  have  the  question  of 
reparation  passed  upon.  This  question  was  presented  to  the 
Corporation  Conmiission  in  the  original  complaint  filed  by  the 
Dewey  Portland  Cement  Company  with  the  Corporation  Com- 
ipission,  and  upon  which  complaint  Order  No.  1813  was  made. 
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In  the  eleventh  paragraph  of  the  complaint  it  states  that  re- 
spondents failed  to  establish  and  keep  in  effect  rates  on  mine 
run  coal  on  mines  in  the  Henryetta  district  to  Dewey; 'that  the 
only  rates  applicable  are  the  lump  coal  rates;  that  these  rates 
are  unjust  and  imreasonable  for  the  transportation  of  mine  run 
coal  from  said  points  to  Dewey.  In  the  prayer  of  the  complaint 
it  states: 

"Complainant  further  prays  that  an  order  be  made  command- 
ing and  directing  the  defendants  herein  to  pay  to  it  by  way  of 
reparation  all  money  collected  in  excess  of  the  rates  found  to 
be  just  and  reasonable  on  all  shipments  of  slack  coal,  transport- 
ed from  the  Tulsa  and  Henryetta  districts  to  Dewey,  Oklahoma, 
on  and  after  September  1,  1920,  by  defendants  herein,  individ- 
ually and  jointly." 

The  Corporation  Commission  failed  to  take  cognizance  of 
this  question  presented  to  it.  The  Dewey  Portland  Cement  Com- 
pany called  this  question  of  reparation  to  the  attention  of  this 
court  in  its  original  brief  filed  herein,  and  by  its  petition  for 
rehearing  insists  that  the  court  pass  on  this  question.  We  think, 
as  complainants  presented  this  matter  in  their  original  com- 
plaint, the  Corporation  Commission  should  have  taken  .cogniz- 
ance of  it  and  passed  upon  the  question.  Notwithstanding  the 
failure  of  the  Corporation  Commission  to  pass  on  the  questions 
presented  in  the  complaint,  it  is  the  duty  of  this  court  to  make 
such  orders  as  will  afford  the  complainant  the  relief  it  is  entitled 
ta 

t"  The  respondent  railway  companies  have  filed  their  response 
to  the  petition  for  rehearing  in  which  they  contend  that  com- 
plainant is  not  entitled  to  the  relief  asked  for  by  way  of  repara- 
tion under  chapter  10,  Session  Laws  1913.  They  contend  that 
a  rate  cannot  be  retroactive ;  Aat  they  have  not  filed  any  super- 
sedeas bond,  and  have  not  been  charging  or  collecting  a  rate  in 
excess  of  that  fixed  by  the  Corporation  Commission  in  its  Order 
No.  1813  from  the  date  on  which  said  order  went  into  effect, 
which  was  December  15,  1920. 

[5]  Section  1  of  said  chapter  provides: 

"The  Corporation  Commission  is  hereby  vested  with  the  pow- 
er of  a  court  of  record  to  determine:   Firsts  the  amount  of  re- 
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fund  due  in  all  cases  where  any  public  service  corporation,  per- 
son, or  firm,  as  defined  by  the  Constitution,  charges  an  amount 
for  any  service  rendered  by  such  public  service  corporation,  per- 
son, or  firm,  in  excess  of  the  lawful  rate  in  force  at  the  time  such 
charge  was  made,  or  may  thereafter  be  declared  to  be  the  l^al 
rate  which  should  have  been  applied  to  the  service  rendered; 
andj  second,  to  whom  the  overcharge  should  be  paid/' 

[6,  7]  The  record  in  this  case  shows  that  the  rate  charged 
by  the  railway  companies  for  the  transportation  of  the  mine  run 
and  slack  coal  was  an  arbitrary  rate  fixed  by  the  railway  com- 
panies ;  that  no  rate  had  been  declared  or  promulgated. 

Said  §  1,  chap.  10,  supra,  stripped  of  its  surplus  verbiage,  and 
applied  to  a  case  of  this  kind,  would  read: , 

"The  Corporation  Commission  is  hereby  vested  with  the  pow- 
er of  a  court  of  record  to  determine  the  amount  of  refund  tlue 
where  any  public  service  corporation  charges  an  amount  for  any 
service  rendered  in  excess  of  the  lawful  rate  in  force  at  the  time 
such  charge  was  made  or  that  may  thereafter  be  declared  to  be 
the  legal  rate  which  should  have  been  charged  for  such  service 
rendered  and  to  whom  the  overcharge  should  be  paid.'' 
-  Under  this  section  where  a  rate  has  been  fixed  and  the  public 
service  corporation  makes  a  charge  for  a  service  rendered  that 
is  in  excess  of  the  rate  fixed,  the  Corporation  Commission  is 
vested  with  authority  to  compel  a  refund  of  such  excess  charge. 
If  the  Corporation  Commission  is  not  vested  w^th  authority  to 
compel  a  refimd  until  after  a  rate  has  been  fixed,  then  that  part 
of  said  section  is  meaningless  which  reads: 

"•  .  .  Or  may  thereafter  be  declared  to  be  the  legal  rate 
which  should  have  been  applied  to  the  service  rendered.    .    .    ." 

That  part  of  the  section  clearly  contemplates  a  case  of  this 
kind.  Where  an  arbitrary  charge  has  been  made  by  a  public 
service  corporation  which  has  not  been  established  by  any  au- 
thorized rate,  and  application  is  made  to  the  Corporation  Com- 
mission to  fix  a  rate,  and  the  arbitrary  charge  is  in  excess  of  the 
rate  fixed  by  the  Corporation  Commission,  it  may  compel  repar- 
ation to  be  made  by  compelling  the  public  service  corporation 
to  refund  the  excess  charge  and  determine  to  whom  the  same 
should  be  paid.     If  this  was  not  true,  a  public  service  corpora- 
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tion  might  make  any  exorbitant  charge  for  a  specific  8ei*vico 
rendered  where  no  rate  had  been  fixed.  Application  may  be 
made  to  the  Corporation  Commission  to  fix  a  rate  for  such  serv- 
ice, but  it  may  require  two  or  three  months  or  more  before  the 
Corporation  Commission  could  determine  what  would  be  a  rea- 
sonable rate.  During  all  of  this  time  the  public  would  be  at  the 
absolute  mercy  of  the  public  service  corporation.  Under  the 
common  law  they  would  have  their  right  of  relief  by  an  action 
in  a  court  of  record,  as  has  been  said  in  the  case  of  Missouri, 
Kansas  &  Texas  R  Co.  v.  New  Era  Milling  Co.  79  Kan.  435, 
100  Pac.  273: 

"1.  Independent  of  any  statute — as  a  part  of  its  common-law 
obligation — a  railroad  company  is  required  to  treat  its  patrons 
impartially  and  to  avoid  unjust  discrimination. 

"2.  Any  discrimination  in  charges  on  the  part  of  a  common 
carrier  is  unjust  for  which  no  sufficient  reason  exists  in  the  char- 
acter of  the  service. 

"3.  The  requirement  that  one  shipper  shall  pay  a  higher  rate 
than  another  for  substantially  similar  services  rendered  under 
substantially  similar  conditions  is  an  unjust  discrimination,  of 
which  any  one  may  complain  who  is  thereby  injured. 

"4.  A  shipper  has  a  right  to  demand  that  the  ^ates  charged 
him  shall  not  only  be  reasonable  in  themselves,  in  respect  to  the 
profit  to  the  carrier,  but  reasonable  in  respect  to  the  charges  made 
for  similar  services  under  similar  circumstances  to  other  ship- 
pers who  are  or  who  may  be  his  business  competitors. 

"5.  Where  a  tariff  of  a  railroad  company  fixes  a  rate  on  ship- 
ments originating  on  its  own  line  or  on  certain  enumerated  con- 
necting lines  it  assumes  the  obligation  to  carry  at  that  rate  for 
shippers  whose  shipments  originate  on  other  lines  as  well,  and 
if  such  a  shipper  is  required  to  pay  for  such  services  at  a  higher 
rate  tlian  that  named  in  the  tariff  he  is  entitled  to  recover  the 
amount  of  the  overcharge." 

By  §  1,  chap.  10,  supra,  Si  statutory  remedy  has  been  provid- 
ed, and  the  complainant,  having  invoked  this  remedy,  is  entitled 
to  the  relief  asked  for  by  way  of  reparation.  It  was  the  duty  of 
the  Corporation  Commission  to  grant  this  relief  and  determine 
the  amount  of  reparation  due,  if  any,  and  from  which  public 
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service  corporations  it  was  due  and  to  whom  the  same  should 
be  paid. 

Order  No.  1813  of  the  Corporation  Commission  is  hereby 
affirmed.  This  case  is  remanded  to  the  Corporation  Commis- 
sion with  instructions  to  proceed  under  §  1,  supra,  and  deter- 
mine the  amount  of  refund  due,  if  any,  for  excess  charges  paid 
to  any  of  the  said  railway  companies  under  the  complaint  filed 
herein,  and  determine  to  whom  the  same  should  be  paid,  and 
grant  to  the  complainant  the  relief  it  may  be  entitled  to  in  the 
premises. 

Pitchford,  V,  C.  J.,  and  Johnson,  McNeill,  Elting,  Kenna- 
mer,  and  Nicholson,  JJ.,  concur. 

On  Petition  for  Rehearing. 

[8]  Elting,  J,  A  former  opinion  of  this  court  rendered  in 
the  above-entitled  cause  on  the  14th  day  of  February,  1922,  af- 
firming order  No.  1813  of  the  Corporation  Commission,  and 
remanding  the  said  cause  to  the  Corporation  Commission  with 
instructions  to  proceed  under  §  1,  chap.  10,  Session  Laws  of 
1913,  to  determine  the  amount  of  refund  due,  if  any,  for  excess 
charges  paid  to  the  appellants  herein,  and  to  which  opinion  ob- 
jections are  filed  in  a  petition  for  rehearing  filed  in  this  court 
alleging  error  in  said  decision  in  that  it  holds  that  the  rates 
charged  by  appellants  for  the  transportation  of  mine  run  and 
slack  coal  between  September  1,  1920,  and  December  15,  1920 
(the  effective  date  of  order  No.  1813),  were  arbitrary  rates 
fixed  by  the  railroad  company,  and  that  therefore  the  Corpora- 
tion Commission  was  authorized  under  §  1,  chap.  10,  Session 
Laws  of  1913,  to  determine  the  amount  of  refund  due  on  account 
of  charges  collected  in  excess  of  lawful  rates  in  force  at  the  time 
of  such  charges. 

It  is  contended  by  the  appellants  that  the  record  does  not  dis- 
close sufficient  grounds  upon  which  to  base  a  holding  of  arbi- 
trary charges  by  the  appellants,  and  that  the  record  fails  to  show 
discriminatory  charges,  and,  even  if  found  discriminatory,  that 
there  is  no  evidence  to  sustain  such  a  holding  that  said  charge 
was  unreasonable, 
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It  appears  that  the  appellants'  main  contention  is  based  upon 
two  propositions: 

Firsts  that  §  23,  art  9,  of  the  Constitution  provided  as  fol- 
lows :  I 

"No  order  of  the  Commission,  prescribing  or  altering  such 
rates,  charges,  classifications,  rules,  or  regulations  shall  be  retro- 
active/' 

This  provision  of  the  Constitution  standing  alone  would  seem 
to  prohibit  the  Legislature  from  giving  authority  to  the  Corpo- 
ration Commission  to  order  refunds,  but  §  35,  art.  9,  of  the  Con- 
stitution provides  as  follows: 

"After  the  second  Monday  in  January,  nineteen  hundred  and 
nine,  the  Legislature  may,  by  law,  from  time  to  time,  alter, 
amend,  revise,  or  repeal  sections  from  18  to  34,  inclusive,  of 
this  article  or  any  of  them  or  any  amendments  thereof,'^  etc 

Hence  there  was  no  inhibition  upon  the  legislature  to  enact 
§  1,  chap.  10,  of  the  Laws  of  1913.  Said  section  is  set  out  in 
the  original  opinion.  Besides,  §  18,  art.  9,  of  the  Constitution 
gives  to  the  Corporation  Commission  power  to  correct  abuses 
and  prevent  unjust  discriminations  and  extortions  by  transpor- 
tation and  transmission  companies. 

The  latter  part  of  §  8,235,  R  L.  1910,  declares  the  duties  of 
such  companies  in  rendering  services  to  the  public  and  such 
constitutional  and  statutory  provisions  are  merely  declaratory 
of  the  common  law.  These  matters  are  discussed  and  consid- 
ered in  the  original  opinion. 

The  second  proposition  contended  by  the  appellants  is  what 
they  call  an  effort  to  distinguish  between  lawful  rates  in  force 
at  the  time  the  charges  were  made  and  what  they  call  legal  rates 
to  be  thereafter  declared  and  as  set  out  in  said  §  1,  chap.  10, 
Session  Laws  of  1913,  and  using  this  distinction,  which  the  ap- 
pellants contend  is  a  distinction  without  a  difference,  as  author- 
ity for  declaring  a  refund. 

The  original  opinion  found  that  the  record  showed  a  discrim- 
inatory charge.  It  is  true  that  a  discriminatory  charge  must  be 
found  as  a  fact  based  upon  the  proofs.  The  record  shows  that 
it  was  a  discriminatory  charge,  and  such  a  charge  is  an  illegal, 
unwarranted,  and  arbitrary  charge,  and  was  so  declared  by  the 
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Oorporation  Commission  in  its  order  of  December  15,  1920,  and 
comes  within  the  power  of  the  Commission  granted  by  §  1,  chap. 
10,  Laws  1913,  reading  as  follo\vd: 

"Or  may  thereafter  be  declared  to  be  the  legal  rate  which 
should  have  been  applied  to  the  service  rendered.'' 

It  is  just  in  such  case  that  it  is  the  purpose  and  intent  of  the 
legislature  in  said  act,  to  give  the  Corporation  Commission  au- 
thority to  determine  the  amount  of  refund  that  it  should  order 
to  be  repaid  to  the  shipper. 

The  petition  for  rehearing  is  denied. 

Pitchford,  V,  0.  J.,  and  Johnson,  McNeill,  Miller  and  Ken- 
namer,  JJ.,  concur. 

Bahearing  denied  March  21,  1922. 
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STATE  EX  BEL.  CITY  OP  SPOKANE 

V. 

B.  V.  KtTTKENDALL,  Director  of  Public  Works  et  aL 

STATE  EX  EEL.  SPOKANE  FALLS  GASLIGHT  COMPANY 

et  aL 

V. 

SAME. 

[No.  16803.] 
( —  Waah.  — ,  206  Pac.  S.) 

Behnpn  ^  ReoBonahleneas  —  Effect  of  franchise  eantrad, 

1.  The  fact  that  ,a  public  utility  is  operating  under  a  franchise 
contract  does  not  make  it  any  the  less  entitled  to  a  fair  and  reason- 
able return  upon  its  investment  in  addition  to  the  allowance  for  oper- 
ating expenses,  taxes,  and  depreciation,  necessary  to  enable  it  to  give 
efficient  service. 

Hates  •»  Contracts  —  Commission  abrogation* 

2.  Under  a  statute  providing  that  a  Commission  shall  haTe  power 

in  its  discretion  to  direct  by  order  tliat  a  franchise  or  rate  contract 

fihall  be  terminated,  an  order  authorizing  a  change  in  contract  rates 

is  effective  for  that  purpose  although  it  ia  not  specifically  directed  that 

the  contract  be  terminated. 
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Valuation  —  Appreciation  —  Reproductiftn  cost, 

3.  Under  the  Washington  statute,  the  Commission  is  not  required 
to  revalue  the  entire  property,  at  the  time  of  each  rate  inquiry  but 
only  to  modify  from  time  to  time  its  original  valuation  by  plant  addi- 
tions or  deductions  as  the  case  may  be,  notwithstanding  the  fact  that 
a  new  valuation  on  the  reproduction  cost  theory  might  show  a  higher 
value. 

Return  —  Powers  of  Commission  —  Managem,ent, 

4.  The  determination  of  the  reasonableness  of  ezpenditiures  in- 
curred in  obtaining  new  business  properly  falls  in  the  regulatory 
powers  of  the  Department  of  Public  Works. 

[March  16,  1922.] 

Appeal  from  superior  court  judgment  affirming  an  order  of  the 
Department  of  Public  Works  fixing  gas  rates ;  judgment  affirmed. 

Appearances:  J.  M.  Geraghty,  Alex  M.  Winston,  and  Graves, 
Kizer  &  Graves,  all  of  Spokane,  for  appellants;  Lindsay  L. 
Thompson  and  Raymond  W.  Clifford,  both  of  Olympia,  for  re- 
spondents. 

Mitchell,  J.:  Two  different  gas  companies  are  involved  in 
these  proceedings,  the  Spokane  Gas  &  Fuel  Company  being  en- 
gaged in  the  manufacture  of  gas  and  the  Spokane  Falls  Gas 
Light  Company  acting  as  distributor  for  the  product  of  the  first 
company.  Both  companies,  however,  are  under  one  manage- 
ment, so  that  the  two  cases  will  be  considered  as  though  the  rights 
of  but  one  company  were  involved. 

In  October,  1920,  the  company  filed  with  the  Public  Service 
Commission  a  revised  schedule  of  rates,  providing  for  an  in- 
crease of  the  rates  theretofore  charged.  The  Public  Service 
Commission  suspended  the  revised  schedule  and  filed  its  com- 
plaint against  the  company,  charging  that  the  rates  proposed 
were  excessive.  A  hearing  was  had  that  resulted  in  the  Depart- 
ment of  Public  Works,  which  at  that  time  had  succeeded  to  the 
powers  and  functions  of  the  Public  Service  Commission  (Laws 
1921,  c.  7),  making  an  order  upon  its  written  findings,  disallow- 
ing the  proposed  schedule  of  rates  filed  by  the  company,  and 
putting  in  effect  rates  which  it  found  to  be  just,  reasonable,  and 
sufficient  The  rates  thus  ordered  were  greater  than  those  there- 
tofore charged  but  less  than  those  the  company  desired  to  put 
into  effect,  as  suggested  in  its  proposed  schedule. 
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The  city  of  Spokane,  which  had  participated  in  the  hearing, 
took  the  cause  into  the  superior  court  fey  writ  of  review,  claim- 
ing that  no  increase  of  the  rates  should  have  been  allowed,  and 
seeking  a  cancellation  of  the  order.  At  the  same  time  the  com- 
pany by  similar  proceedings  complained  of  the  order  of  the  De- 
partment of  Public  Works,  that  it  did  not  grant  sufficient  in- 
crease of  rates.  The  hearing  in  the  superior  court  resulted  in 
the  dismissal  of  the  proceedings  and  an  affirmance  of  the  de- 
partmental order.     The  city  and  the  company  have  appealed. 

Until  1913  the  company  operated  under  franchises  that  had 
been  granted  by  the  city  to  it  or  its  predecessors  prior  to  the 
going  into  effect  of  the  Public  Service  Commission  Law.  Dur- 
ing that  period  its  patrons  were  charged  upon  the  basis  ofNa  flat 
rate  nearly,  or  quite,  equal  to  the  maximum  allowed  by  the  terms 
of  the  franchise  ordinance..  In  1912,  something  like  a  year 
after  the  effective  date  of  the  Public  Service  Conunission  Law, 
the  city  filed  a  complaint  with  the  Commission,  against  both  gas 
companies,  alleging  that  excessive  rates  for  gas  were  being  charged 
and  praying  that  the  Commission  cause  a  hearing  to  be  had  and 
to  make  an  order  reducing  the  rates.  Thereupon  the  Commis- 
sion made  a  valuation  of  the  properties  of  the  gas  companies, 
as  required  by  the  act  of  1911,  and  caused  a  hearing  to  be  had 
upon  the  question  of  rates,  as  demanded  by  the  city's  petition. 
The  result  of  that  hearing  was  an  order  entered  in  May,  1913, 
fixing  a  scale  of  rates  graduated  according  to  the  amount  of 
gas  consumed,  beginning  with  $1.40  per  1,000  cubic  feet,  for  the 
first  2,000  cubic  feet  (less  than  theretofore  charged  on  the  flat 
rate  basis)  and  running  to  $1  per  1,000  cubic  feet  for  all  over 
15,000  cubic  feet  used  per  month* 

That  schedule  of  rates  continued  in  effect  until  June,  1918, 
when,  upon  a  petition  of  the  gas  company,  filed  in  1917,  for  an 
increase  in  the'rates,  an  order  was  entered  by  the  Commission 
granting  an  increase.  Upon  these  rates  the  gas  company  earned 
an  averapre  of  2.53  per  cent  per  annum  down  until  the  time  the 
Commission  commenced  its  investigation,  which  ended  in  the 
order  here  complained  of.  It  was  the  opinion  of  the  Depart- 
ment of  Public  Works  that  the  schedule  of  rates  established  by 
the  present  order  would  yield  a  return  of  7i  per  cent  per  annum 
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upon  the  properties  of  the  gas  company,  according  to  the  values 
placed  thereon  by  the  Department,  and  we  understand  that  neither 
of  the  appellants  seriously  questioned  that  conclusion. 

It  is  the  contention  of  the  city  on  its  appeal — 

"that,  where  a  franchise  is  in  existence,  fixing  certain  maxi- 
mum rates,  the  Department  of  Public  Works  has  authority  to 
order  a  departure  by  the  utility  from  the  terms  of  the  franchise 
contract,  to  the  extent  of  permitting  the  utility  to  receive  sufficient 
returns  to  enable  it  to  give  efficient  service,  to  maintain  its  plant 
in  good  condition,  and  to  provide  for  its  operating  expenses, 
taxes,  and  depreciation*  In  no  event  could  it  be  permitted  to 
charge  higher  rates  than  those  which  would  attain  ^this  result 
and  permit  a  small  return  upon  the  investment/' 

And  it  is  argued,  conceding  that,  in  the  absence  of  any  exist- 
ing franchise  contract,  the  rate  schedule  put  into  effect  by  the 
order  of  the  Commission  would  be  just,  fair,  reasonable,  and  suffi- 
cient, yet,  as  there  is  a  franchise  ordinance  in  existence,  the  rates 
authorized  by  the  Commission  are  not  just,  fair,  and  reasonable. 

[1]  Preliminarily  it  may  be  observed  that  it  is  difficult  to  per- 
ceive why,  if  it  is  permissible  for  the  company  to  make  a  small 
return  upon  its  investment  in  addition  to  that  necessary  to  en- 
able it  to  give  efficient  service,  maintain  its  plant  in  good  con- 
dition, and  to  provide  for  its  operating  expenses,  taxes,  and  de- 
preciation, it  should  not  be  permitted  to  make  a  fair  and  reason- 
able return  upon  its  investment  in  addition  to  those  other  things 
mentioned.  If  any  doubt  exists  as  to  the  latter  being  the  rule, 
that  doubt  may  be  dispelled,  for  we  are  satisfied  it  is  the  policy 
of  the  statute,  which  is  in  harmony  with  guaranteed  rights,  that 
the  owner  shall  receive  a  fair  and  reasonable  return  by  way  of 
interest  or  profit  upon  the  reasonable  value  of  his  property,  used 
and  useful  in  the  public  service.  By  the  act  of  1911  the  terms 
of  a  franchise  contract,  like  the  one  in  question  here,  are  binding 
upon  the  parties  until  the  Department  of  Public  Works  (hereto- 
fore the  Public  Service  Commission)  has  made  an  order  direct- 
ing a  departure  therefrom ;  and  without  question  the  Department 
has  the  right  and  power  to  order  a  departure.  State  ex  rel. 
Ellertsen  v.  Home  Teleph.  &  Teleg.  Co.  102  Wash.  196, 172  Pac 
899.    In  the  case  of  State  ex  rel.  Webster  v.  Superior  Courts  67 
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WasE  37, 120  Pac.  861,  L.R.A.1915C,  287,  Ann.  Cas.  1913D,  78, 
it  was  decided  that  the  Public  Service  Commission  Law  placed 
the  entire  subject  of  rate  regulation  under  the  control  of  the 
ConMnission;  thajb  no  contract  between  a  city  representing  the 
public  and  a  public  service  company  would  be  allowed  to  inter- 
fere with  that  control;  and,  by  way  of  application  of  the  rule, 
it  was  decided  in  that  case  to  be  the  duty  of  the  Commission  to 
the  company  to  fix  a  rate  which  was  sufficient  (a  rate  that  would 
afford  a  fair  interest  return  on  the  investment)  in  spite  of  the 
franchise  contract  fixing  rates  which  were  too  low.  That,  in 
legal  effect,  is  what  has  been  done  in  the  present  case. 

[2]  Counsel  for  the  city  calls  attention  to  §  34  of  the  act  of 
1911  (§  8626-34,  Rem.  Code),  which  says  that  a  gas  company, 
among  others,  shall  not  be  prevented  from  continuing  to  furnish 
its  product  under  any  contract  in  force  at  the  date  the  act  takes 
effect,  or  upon  the  taking  effect  of  any  schedule  of  rates  subse- 
quently filed  with  the  Commission  as  provided  by  the  law,  at 
the  rates  fixed  in  such  contract,  provided  that  the  Commission 
shall  have  power,  in  its  discretion,  to  direct  by  order  that  the 
contract  shall  be  terminated  by  the  company,  and  thereupon  such 
contract  shall  be  terminated  by  such  company  as  and  when  di- 
rected by  the  order.  Therefrom  it  appears  to  be  argued  that  the 
rates  provided  in  the  contract  should  continue  until  the  Commis- 
sion makes  an  order,  specifically  declaring  and  directing  in  so 
many  words  that  the  contract  shall  be  terminated.  We  may 
overlook  the  fact,  if  need  be,  that  upon  the  petition  of  the  city 
the  rates  were  reduced  in  1913,  and  that,  in  1918,  they  were 
increased  upon  the  application  of  the  gas  company,  and  consider 
the  franchise  contract  as  having  been  wholly  undisturbed  until 
the  present  time,  and  still  we  would  be  compelled  to  determine, 
as  we  do  determine,  that  the  present  order  of  tibe  Department  of 
Public  Works  is  just  as  effective  as  if,  after  fixing  the  rates, 
there  had  been  added  therein  the  words  "and  it  is  herebv  direct- 
ed  that  the  rates  provided  in  the  franchise  shall  be  and  they  are 
hereby  terminated,''  or  w^rds  of  similar  import.  That  is  the 
legal  effect  of  what  was  done  and  the  form,  or  language,  by  which 
is  was  accomplished  is  not  very  material. 

[3]  On  the  contrary  the  company,  by  its  appeal,  insists  that 
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the  rates  fixed  by  the  departmental  order  are  inadequate  and 
insuflScient.  The  gist  of  the  controversy  arises  because  of  diver- 
gent views  as  to  the  manner  of  ascertaining  the  rate  base.  In 
the  hearing  before  the  Department,  counsel  for  the  company 
offered  to  prove,  and  insisted  they  were  entitled  to  show,  the 
reproduction  cost  new  of  the  present  plant  of  the  company,  less 
depreciation  upon  the  depreciable  items,  and  to  have  a  fair  re- 
turn upon  that  basis.  That  is  to  say,  they  proposed  to  show  that 
there  has  been  a  change  in  conditions  since  the  1913  valuation, 
in  that  the  cost  of  all  commodities  has  so  increased  that  if  the 
plant  was  to  be  built  new  at  this  time  it  would  cost  a  great  deal 
more  than  in  1913,  and,  having  proven  that  and  then  deducted 
the  depreciation  for  the  long  time  the  property  has  been  in  use, 
the  basis  would  thus  be  established  upon  which  the  rates  should 
be  based. 

The  Department  rejected  the  offer  and  declared,  as  subsequent- 
ly stated  in  its  written  findings,  opinion,  and  order,  in  effect, 
that  it  is  contemplated  by  the  law  of  this  state  that,  when  a  valu- 
ation for  rate-making  purposes  has  been  once  made,  such  valu- 
ation shall  stand,  except  as  modified  by  plant  additions  or  de- 
ductions, as  the  case  may  be,  unless  it  later  appears  that  palpable 
error  was  committed  in  making  the  original  valuation;  that  it 
has  been  the  policy  of  the  Department  to  permit  public  utilities 
to  base  earnings  upon  their  investment  in-property  used  and  use- 
ful in  the  public  service;  that,  if  the  investment  was  improvi- 
dent or  the  management  during  coiistruction  inefficient,  so  that 
the  original  cost  was  more  than  it  should  have  been,  a  value  has 
been  fixed  for  rate-making  purposes  at  a  sum  which  would  rep- 
resent, as  nearly  as  possible,  a  prudent  investment  (which  in- 
vestment does  not  change)  ;  that  additions  and  betterments  are 
accounted  for  at  subsequent  hearings  at  their  cost  to  the  utility ; 
that,  if  plant  units  were  actually  and  necessarily  purchased  and 
made  at  war  prices,  such  cost  is  added  to,  and  becomes  a  part 
of,  the  rate  base ;  and  that  it  could  not  adopt  a  theory  which  will 
require  the  Department  to  inflate  or  deflate  a  rate  base  in  harmony 
with  fluctuating  prices.  There  is  abundance  of  authority  sus- 
taining the  view  expressed  by  the  appellants  in  their  brief,  in  a 
quotation  from  the  syllabus  in  the  case  of  Willcox  v.  Consoli- 
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dated  Gas  Co.  212  U.  S.  19,  29  Sup.  Ct.  Eep.  192,  53  L.  ed. 
382,  48  L.R.A.(KS.)  1134,  15  Ann.  Cas.  1034,  as  follows: 

'Tor  purpose  of  fixing  rates  the  value  of  property  employed 
should  be  determined  as  of  the  time  when  the  inquiry  is  made, 
and,  as  a  general  rule,  the  corporation  is  entitled  to  the  benefit 
of  increased  value  since  acquisition." 

This  theory  has  been  repeated  in  recent  decisions  of  the  United 
States  district  courts  with  some  emphasis,  because  of  conditions 
growing  out  of  the  World  War.  Joplin  &  P.  R.  Co.  v.  Public 
Service  Commission  (D.  C.)  267  Fed.  584;  Consolidated  Gas 
Co.  v.  Newton  (D.  C.)  267  Fed.  231,  P.U.R.1920F,  483;  St. 
Joseph  E.  Light,  Heat  &  P.  Co.  v.  Public  Service  Commission 
(D.  C.)  268  Fed.  267,  P.U.R.1921A,  540.  ^As  we  understand 
from  a  reading  of  those  cases,  the  rate-making  bodies  were  in  no 
way  circumscribed  Or  directed  by  any  governing  legislative  act, 
prescribing  the  course  to  be  pursued  in  ascertaining,  from  time 
to  time,  after  the  original  or  primary  valuation,'  the  present 
value  of  the  property  as  a  base  upon  which  the  rates  should  be 
fixed. 

In  this  respect  the  Department  of  Public  Works  of  this  state 
is  not  without  statutory  direction.  In  Public  Service  Commis- 
sion Act  of  1911,  §  92  (§  8626-92,  Rem.  Code),  it  is  provided, 
upon  the  subject  of  procedure  for  the  valuation  of  property,-  as 
follows : 

"The  Commission  shall  ascertain,  as  early  as  practicable,  the 
cost  of  construction  and  equipment,  the  amount  expended  in  per- 
manent improvements,  and  proportionate  amount  of  such  per- 
ipanent  improvements  charged  in  construction  and  to  operating 
expenses  respectively,  the  present  as  compared  with  the  original 
cost  of  construction,  and  the  cost  of  reproducing  in  its  present 
condition  the  property  of  every  public  service  company. 

'It  shall  also  ascertain  the  amount  and  present  market  value 
of  the  capital  stock  and  funded  indebtedness  of  every  public 
service  company.    ... 

"It  shall  also,  ascertain  the  total  market  value  of  the  property 
of  each  public  service  company  operating  in  this  state  used  for 
the  public  convenience  within  the  state. 

"It  shall  also  ascertain  the  time  intervening  between  the  ex- 

P.U.IL1922D. 


474  WASHINGTON  SUPREME  COURT. 

penditure  of  money  in  the  cost  of  construction  and  time  when 
returns  in  the  shape  of  dividends  were  first  received  by  each  of 
these  companies. 

"It  shall  also  ascertain  the  probable  earning  capacity  of  each 
public  service  company ,  under  the  rates  now  charged  by  such 
companies  and  the  sum  required  to  meet  fixed  charges  and  oper- 
ating expenses.    •    •    • 

'^It  shall  also  ascertain  the  density  of  traffic  and  of  popula- 
tion tributary  to  every  public  service  company,  and  the  condi- 
tions which  will  tend  to  show  whether  such  traffic  and  population 
is  likely  to  continue,  increase  or  diminish.    •    ,    • 

"It  shall  also  ascertain  whether  the  expenditures  already  made 
by  any  public  service  company  in  procuring  its  property  were 
such  as  were  justified  by  the  then  existing  conditions,  and  such 
as  might  reasonably  be  expected  in  the  immediate  future  and 
whether  the  money  expended  by  such  company  has  been  reason- 
able for  the  present  needs  of  the  company  and  for  such  needs 
as  may  reasonably  be  expected  in  the  immediate  future." 

Manifestly  the  legislature  had  before  it,  in  the  enactment  of 
this  law,  the  leading  and  exhaustive  opinion  in  the  case  of  Smyth 
V.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  Eep.  418,  42  L.  ed.  819, 
wherein  many  of  the  same  elements  going  to  make  up  a  rate 
base  are  suggested.  This  same  section  of  the  act  of  1911  then 
provides  that  the  Commission  shall  make  and  enter  findings  of 
fact  in  writing,  upon  all  matters  concerning  which  evidence  may 
have  been  introduced  before  it  that  shall  tend  to  show  the  value 
of  the  property  used  by  such  company  for  public  convenience. 
The  requirements  of  this  law  were  complied  with  by  the  Com- 
mission, as  to  the  properties  of  the  appellant  gas  company  in  the 
year  1913,  as  has  been  already  mentioned  herein.  Then,  for  the 
purpose  of  all  future  or  subsequent  valuations,  this  same  section 
of  the  law,  in  the  same  mandatory  way,  provides : 

"The  Commission  shall  hereafter,  from  time  to  time,  cause 
further  hearings  to  be  had  for  the  purpose  of  ascertaining  the 
betterments,  improvements,  additions,  and  extensions  made  by 
any  public  service  company  to  its  property  subsequent  to  the  date 
of  any  prior  hearing,  and  shall  examine  into  all  traffic  movement 
and  every  matter  and  thing  that  would  change,  modify,  or  affect 
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any  finding  of  fact  previously  made,  and  shall  at  such  time  make 
findings  of  fact  supplemental  to  those  theretofore  made,  show- 
ing the  amount  expended  in  betterments,  improvements,  exten- 
sions, and  additions  since  such  prior  findings  and  the  cost  of 
reproducing  the  same,  the  value  of  the  property  used  by  such 
<3ompany  at  the  time  of  such  subsequent  hearing,  the  relative 
value  of  the  use  to  vrhich  such  property  is  put  in  the  performance 
of  intrastate  and  interstate  business,  respectively,  and  the  value 
of  the  property  of  such  company  in  the  state  used  for  the  public 
convenience  of  intrastate  business.  Such  hearing  shall  be  h^d 
npon  the  same  notice,  the  examination  conducted  in  the  same 
manner,  and  the  findings  so  made  shall  have  the  same  force  and 
effect  as  is  provided  herein  for  such  original  notice,  hearing  and 
findings :  Provided,  that  such  findings  made  at  such  supplemen- 
tal hearing  shall  be  considered  in  connection  with  and  as  a  part 
of  the  original  findings  except  in  so  far  as  such  supplemental 
findings  shall  change  or  modify  the  findings  made  at  the  original 
hearing." 

That  is  to  say,  concerning  the  physical, property  of  the  com- 
pany, the  Commission  is  directed  to  ascertain  at  each  subsequent 
hearing  upon  rate  controversies,  the  betterments,  improvements, 
additions,  and  extensions  made  by  the  public  service  company 
since  the  date  of  the  then  last  preceding  hearing  and  the  cost  of 
reproducing  such  betterments,  improvements,  additions,  and  ex- 
tensions that  would  change  or  affect  the  findings  previously  made, 
and  supplement  those  formerly  made  by  such  additional  find- 
ings. Now,  in  the  present  case,  it  cannot  be  claimed,  nor,  in- 
deed, is  it  claimed,  that  the  allowance  by  the  Department  of 
cost  price,  rather  than  reproduction  cost  of  all  betterments  made 
by  the  appellant  since  the  last  appraisal  of  its  property  in  1918, 
was  unfavorable  to  the  appellant,  since  it  is  not  shown  there  has 
been  any  advance  during  that  time  in  the  cost  of  material  used 
in  making  the  betterments. 

This  statutory  plan  of  fixing  valuations  is  the  one  that  was 
employed  by  the  Department  of  Public  Works  in  arriving  at  the 
rate  base  complained  of,  and  which  justified  the  rejection  of 
proof  offered  by  the  appellant.  Thus  it  is  a  fact  that  the  amount 
fixed  by  the  Department  is  the  present  value  of  the  properties 
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upon  which  the  rates  must  be  based,  as  mentioned  in  the  author- 
ities. The  amount  may  be  different  from  what  it  would  have 
been  had  the  Department  followed  the  course  insisted  upon  by 
the  appellant,  but  it  is  the  only  amount  that  could- be  fixed  by 
pursuing  the  courgc  prescribed  in  the  statutes. 

[4]  Appellant  further  objects  to  the  disallowance  of  a  portion 
of  the  expense  it  claimed  to  have  incurred  in  obtaining  new  busi- 
ness. The  amount  involved  is  small  and  f>f  comparatively  little 
importance.  The  principle  involved,  however,  is  an  important 
one.  The  contention  of  the  company  is  that  the  Commission  is 
without  power  to  thus  interfere  with  the  legitimate  management 
of  the  plant  of  a  public  utility  company.  We  have  no  doubt, 
however,  that  since  such  expenditure  is  referred  to  expense  ac- 
count, and  must,  therefore,  be  taken  into  consideration  in  fixing 
the  rates,  that  it  properly  falls  within  the  regulatory  powers  of 
the  Department,  so  that  the  inquiry  is  into  the  reasonableness  of 
the  action  of  the  Department  with  reference  to  it.  Upon  exam- 
ination of  the  record  for  that  purpose  we  are  not  disposed  to  dis- 
turb the  finding  and  conclusion  of  the  Department. 

The  judgments  of  the  superior  court  are  in  all  respects  affirmed. 

Parker,  C.  J.,  and  Fullerton,  Tolman,  and  Bridges,  JJ.,  con- 
cur. 
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WILLIAM  ZIEBELL  et  al. 

v. 

CITY  OF  MANITOWOC. 

[U-2643.] 

Bates  —  Municipal  plant  —  Electricity  —  Extraterritorial  service. 

1.  A  municipal  electric  plant  was  authorized  to  impose  a  rate  for 
Bervice  outside  of  the  city  50  per  cent  in  excess  of  the  city  rate. 

^ubUc   utilities  —  What    constitutes  —  Municipal    plant  —  Service 
extensions. 

2.  A  municipal  plant  which  has,  to  a  limited  ezt^it,  assumed  the 
duties  of  a  public  utility  in  the  surrounding  rural  and  suburban  dis- 
trict, but  has  not  held  itself  out  to  furnish,  own,  or  maintain  any 
permanent  distribution  plant  outside  of  the  city  limits,  should  not  be 
required  to  reconstruct  an  electric  line  for  service  to  persons  outside 
the  city  after  discontinuance  of  such  service  because  of  the  tearing 
down  of  the  lines. 
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Public  utUUi€8  —  What  constitutes  —  Individual  permitting  electric 
connections. 

3.  An  individual  electric  consumer  who  permits  other  consumers 
to  tap  his  line  purely  as  a  matter  of  accommodation  and  without  profit 
should  not  be  classified  as  a  public  utility. 

[May  18,  1922.] 

Complaint  against  alleged  refusal  of  service  by  a  municipal 
plant;  recommendations  concerning  the  restoration  of  service 
made  and  a  rate  for  rural  electric  service  authorized. 

By  the  Commission:  Informal  complaint  having  been  filed 
with  the  Commission  by  William  Ziebell,  Isaac  Aastad,  and 
Harold  Christianson  to  the  effect  that  electric  service  previously 
tumished  to  them  by  the  city  of  Manitowoc  as  a  public  utility 
had  been  discontinued  and  the  Commission  upon  due  investiga- 
tion being  satisfied  that  facts  existed  suflBcient  to  warrant  a  fur- 
ther investigation  and  hearing  with  respect  to  the  restoration  of 
service  for  the  above  named  parties  and  with  respect  to  the  rates, 
rules  and  practices  of  the  city  of  Manitowoc  affecting  electric  con- 
sumers located  outside  of  the  city  limits,  a  hearing  was  duly  or- 
dered and  held  on  motion  of  the  Commission  at  ^lanitowoc  on 
February  11,  1922.  William  Ziebell,  Isaac  Aastad,  and  Harold 
Christianson  appeared  on  their  own  behalf ;  G.  B.  Schumacher  for 
the  Lincoln  Highway  Light  Company  and  mayor  M.  Jorgenson 
for  the  city  of  Manitowoc. 

The  hearing  was  called  in  advance  of  the  statutory  twenty  days 
notice  and  in  consenting  to  the  proceeding,  the  mayor  stipulated 
that  an  opportunity  should  be  given  subsequent  to  the  transcrib- 
ing of  the  testimony  for  the  city  attorney  who  was  not  present 
at  the  hearing  to  investigate  the  matter  and  advise  whether  he 
wished  to  introduce  any  further  testimony  or  argument.  Under 
date  of  April  6th,  the  city  attorney  advised  that  he  would  give 
the  matter  consideration  within  the  next  week  and  advise  as  to 
his  wishes  with  respect  to  a  further  hearing.  No  further  com- 
munication having  been  received,  the  Commission  assumes  that 
the  city  does  not  wish  to  present  anything  further. 

The  testimony  indicates  that  Mr.  Schwantis  had  a  shop  lo- 
cated a  short  distance  outside  of  the  city  limits  and  adjacent  to 
North  Eighth  street,  the  street  on  which  the  complaining  parties 
live.     He  applied  for  electric  service  to  the  city  and  upon  the 
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construction  of  a  line  to  his  premises  at  his  expense  was  given 
service.  The  line  built  consisted  of  one  pole  on  his  own  property 
and  a  line  extending  from  the  city  pole  in  the  public  street  to 
his  premises.  His  foreman,  Mr.  Ireman,  lives  just  across  the 
street  and  by  paying  for  the  necessary  line  extension  he  was  con- 
nected to  Mr.  Schwantis*  line.  Later  the  Oberlin  sisters  living 
on  the  same  side  of  the  street  as  Mr.  Ireman  desired  service  and 
in  securing  the  same  paid  Mr.  Schwantis  $10  for  the  use  of  the 
line  which  he  constructed.  No  payment  was  made  to  the  fore- 
man for  the  use  of  his  portion  of  the  line.  The  house  occupied 
by  the  Oberlin  sisters  was  later  acquired  by  Mr.  Christiansen 
who  assumed  that  the  existing^  service  connection  was  permanent. 
Service  at  this  place  was  discontinued  on  or  about  March  11, 
1921. 

Mr.  Aastad  applied  for  service  in  1920  and,  upon  payment  of 
the  cost  of  an  extension  of  the  line  from  Mr.  Christiansen's  place 
and  the  running  of  an  additional  wire  to  Mr.  Ireman's  house  at 
an  expense  of  $24.34,  was  connected  for  service  by  the  city,  the 
work  above  referred  to  being  done  by  city  employees  and  Mr. 
Aastad  billed  therefor  by  the  city.  No  payment  was  made  by 
Mr.  Aastad  to  Mr.  Christiansen  or  the  original  parties  for  the 
use  of  the  joint  line,  but  apparently  oral  consent  of  the  interested 
parties  was  obtained.  Mr.  Aastad's  service  was  discontinued  on 
or  about  March  11,  1921. 

Mr.  Ziebell,  in  1920,  applied  for  service  and  was  connected 
with  the  joint  line  above  referred  to  and  given  service  by  the  city 
upon  payment  of  $8.47  for  the  construction  of  the  additional 
line  necessary  to  give  him  service.  No  payment  was  made  by 
him  to  the  persons  interested  in  the  joint  line  for  the  privilege 
of  receiving  service  from  the  same.  His  service  was  likewise 
discontinued  on  or  about  March  11,  1921. 

The  discontinuance  of  service  for  these  three  parties  resulted 
from  the  fact  that  a  line  leading  into  the  country  districts  was 
built  by  the  Lincoln  Highway  Light  Company,  passing  along 
the  road  in  front  of  their  residences.  Mr.  Schwantis  and  his 
foreman  were  persuaded  to  enter  this  company,  the  company 
taking  over  a  power  line  which  had  subsequently  been  built  by 
Mr.  Schwantis  and  agreeing  as  payment  therefor  to  allow  Mr* 
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Schwantis  and  his  foreman  to  be  connected  to  their  line  without 
payment  of  the  connection  charge  of  $100  per  customer.  Mr. 
Schwantis,  having  no  further  use  for  the  service  line  which  he 
had  previously  built,  notified  the  three  complainants  herein  that 
they  must  make  other  arrangements  for  service  and  proceeded 
to  take  down  the  line  extending  across  his  premises,  thus  leaving 
the  three  complainants  without  service.  The  Lincoln  Highway 
light  Company  canvassed  the  complainants  with  a  view  of  hav- 
ing them  become  members  of  that  company  and  in  view  of  the 
somewhat  unusual  circumstances  an  offer  was  made  to  connect 
them  upon  payment  of  a  $50  connection  charge  per  customer. 
This  offer  was  not  accepted  and  was  later  withdrawn.  The  city 
likewise  offered  to  restore  the  service  to  these  complainants  if 
they  would  bear  the  cost  of  such  construction  as  was  necessary 
outside  of  the  city  limits.  The  complainants,  however,  take  the 
position  that  their  service  should  be  restored  without  cost  to  them 
and  have  brought  that  issue  before  this  Commission. 

[1]  Testimony  of  city  officials  indicates  that  it  has  been  the 
uniform  practice  of  the  city  to  render  electric  service  to  persons 
or  groups  of  persons  living  outside  of  the  city  limits  if  such  par- 
ties will  stand  the  entire  cost  of  constructing  and  maintainng 
such  lines  as  may  be  necessary.    The  city  in  such  a  case  installs 
meters  and  bills  the  parties  direct  in  the  same  manner  as  city 
customers  are  billed,  except  that  the  rate  applied  is  50  per  cent 
in  excess  of  the  city  rate.    When  service  outside  of  the  city  lim- 
its was  first  furnished,  the  city  rate  was  charged.     Later,  the 
council  passed  a  resolution  increasing  the  charge  outside  the  city 
limits  50  per  cent.    Apparently,  this  increased  charge  was  never 
filed  with  the  Railroad  Commission,  doubtless  through  an  over- 
sight.    No  complaint  was  made  as  to  the  reasonableness  of  the 
additional  charge  for  rural  business  and  the  Conmiission  being 
of  the  opinion  that  the  difference  between  the  rural  rate  and  the 
city  rate  is  not  excessive  considering  the  cost  of  furnishing  rural 
service,  the  rate  as  it  has  been  applied  will  be  established  in  this 
order. 

It  appears  from  the  testimony  that  the  town  authorities  having 
jurisdiction  over  the  territory  surrounding  the  city  of  Ifanitowoc 
have  granted  to  rural  electric  companies  or  to  groups  of  individ- 
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uals  permission  to  use  the  public  highways  for  the  construction 
of  electric  lines;  Apparently  these  permits  have  been  granted 
without  complying  with  the  provisions  of  §  l797m-74  of  the 
Statutes  with  respect  to  the  issuance  of  certificates  of  public  con- 
venience and  neeessity  by  the  Railroad  Commission.  In  view 
of  the  doubtful  legality  of  the  construction  in  the  rural  districts 
in  the  vicinity  of  Manitowoc  and  in  view  of  the  fact  that  the  city 
meters  the  services  in  the  country  districts  and  bills  the  consum- 
er direct,  it  is  suggested  that  the  city  of  Manitowoc  has  assiuned 
the  duties  of  a  public  utility  in  the  suburban  district  and  should 
be  compelled  to  restore  service  to  the  complainants  herein  with- 
out additional  charge  to  them. 

[2]  While  it  is  evident  that  the  city  of  Manitowoc  has  as- 
sumed to  a  limited  extent  the  duties  of  a  public  utility  in  the 
surrounding  rural  or  suburban  district,  it  clearly  has  not  held 
itself  out  to  furnish,  own  or  maintain  any  permanent  distribu- 
tion plant  outside  of  the  city  limits.  The  complainants  herein 
when  asked  as  to  the  .ownership  of  the  line  serving  their  premises 
asserted  that  the  title  of  such  line  rested  in  themselves  and  such 
appears  to  be  the  general  understanding  of  those  individuals  and 
companies  which  have  built  lines  to  the  city  limits.  In  other 
words,  it  appears  that  the  city  of  Manitowoc  as  a  matter  of  ac- 
commodation to  people  living  in  the  vicinity  of  its  municipal 
limits  has  offered  to  extend  to  them  the  privileges  of  service  if 
they  would  assume  all  ownership  of  permanent  property  outside 
of  the  city  limits  and  the  obligations  incidental  thereto.  In  view 
of  these  circumstances  the  Commission  feels  that  an  order  re-, 
quiring  the  city  of  ^Manitowoc,  as  a  utility,  to  constnict  or  ac- 
quire a  distribution  plant  outside  of  the  city  limits  would  be  an 
unjustifiable  interference  with  the  municipal  policy  of  the  city, 
and  that  such  action  is  not  necessitated  by  the  situation  here  pre- 
sented. 

[3]  The  three  complainants  herein  are  in  substantially  the 
same  position  now  as  they  would  have  been  had  they  applied  for 
service  before  Mr.  Schwantis  and  his  foreman  constructed  their 
original  service  lines.  It  would  be  stretching  a  point  to  classify 
Mr.  Schwantis  as  a  public  utility  inasmuch  as  the  testimony 
makes  it  clear  that  he  permitted  other  consumers  to  tap  his  line 
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purely  as  a  matter  of  accommodation  and  without  profit.  If, 
therefore,  the  complainants  are  aggrieved  by  reason  of  the  tear- 
'  ing  down  of  Mr.  Schwantis'  line  their  recourse  would  be  an  action 
against  Mr.  Schwantis  as  an  individual.  Certainly  it  is  ques- 
tionable whether  this  Commission  would  have  jurisdiction  to  re- 
quire Mr.  Schwantis  to  restore  the  line  in  question.  The  city 
having  assumed  no  obligation  for  the  maintenance  of  the  line 
nor  acquired  any  property  rights  therein,  cannot,  we  think  he. 
required  to  restore  the  same.  However,  the  city  is  the  public 
utility  which  formerly  served  the  complainants  and  in  this  pub- 
lic relationship  it  should  use  every  reasonable  means  to  effect  a 
restoration  of  the  service.  It  would  be  an  unwarranted  duplica- 
tion of  equipment  for  a  new  line  to  be  strung  parallel  to  the  ex- 
isting secondary  line  of  the  Lincoln  Highway  Ligh\;  Company. 
Moreover,  the  connection  of  these  three  residences  to  that  secon- 
dary circuit  would  not  impair  the  service  of  the  other  consumers 
on  the  line.  If,  therefore,  the  city  can  arrange  with  the  Lincoln 
Highway  Light  Company  to  connect  these  patrons  with  thd  ex- 
isting secondary  circuit  upon  payment  to  the  city  of  a  specified 
line  rental  by  the  consumers,  such  rental  being  billed  with  the 
regular  consumption  charge  and  turned  over  by  the  city  to  the 
Lincoln  Highway  Light  Company,  the  restoration  of  service 
could  be  accomplished  in  a  manner  consistent  with  the  best  in- 
terests of  all  parties  concerned.  In  our  judgment  a  line  rental 
of  $6  per  year  per  consumer  would  be  reasonable  in  this  instance. 
The  consumers  would  in  that  event  be  dealing  directly  with  the 
city  as  formerly  and  such  an  arrangement  would  not  affect  the 
rates  or  practices  of  the  Lincoln  Highway  Light  Company.  That 
company  would  secure  additional  revenue  thereby  without  any 
appreciable  additional  expenditure,  the  city  would  adhere  to  its 
policy  of  avoiding  the  acquisition  or  maintenance  of  property 
outside  of  the  city  limits,  and  the  complainants  herein  would  se- 
cure service  upon  a  more  favorable  basis  than  if  they  were  obliged 
to  construct  and  maintain  a  separate  line. 
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CALIFORNIA  RAILROAD  COMMISSION. 

BE  H.  T.  HEMPSTEAD  et  al. 

[Application  No.  7290.] 

BE  SAN  FBANCISCO  &  LOS  ANGELES  BAPID  TBANSIT 
*  COMPANY. 

[Ai^Ucation  No.  7379.] 

[DeciBion  No.  10204.] 

Certificates  of  convenience  and  necessity  —  Evidence  of  necessity  — 
Business  of  illegal  operators. 

1.  The  patronage  of  illegal  automobile  operators  is  not  the  gauge 
by  which  public  convenience  and  necessity  for  additional  automobile 
service  should  be  measured,  thbre  being  evidence  that  reductions  in 
rates  and  active  personal  and  employed  solicitation  are  the  basis  upon 
which  much  of  the  illegal  traffic  is  secured. 

Certificates  of  convenience  and  necessity  —  Evidence  of  necessity  — • 
S'est  trip  in  atUomohile, 

2.  Testimony  of  witnesses  who  were  passengers  on  a  test  run  is 
not  -sufficieiH  evidence  to  justify  a  finding  that  the  public  desire  is 
for  transportation  in  factory  built  cars  in ,  preference  to  the  regular 
stage  type,  when  these  passengers  have  had  no  experience  as  passengers 
on  the  regular  tyi>e  of  equipment. 

Monopoly  and  competition  — '  Occupied  territory  —  Automobiles  «- 
Existing  stage  line, 

3.  An  active  desire  on  the  part  of  applicants  for  a  certificate  of 
convenience  and  necessity  to  enter  the  business  of  transporting  pas- 
sengers by  factory  built  touring  cars  is  not  a  justification  for  grant- 
ing a  certificate,  when  there  is  substantial  evidence  that  existing 
carriers  are  able  satisfactorily  to  handle  a  larger  volume  of  patronage 
than  is  offered,  and  the  proposed  service  will  not  develop  any  new 
business. 

[March  17,  1922.] 

Application  for  certificates  of  convenience  and  necessity  to 
operate  a  through  automobile  service  between  San  Francisco  and 
Los  Angeles;  applications  denied. 

Appearances :  H.'  W.  Kidd  and  F.  D.  Howell,  for  Motor  Tran- 
sit Company,  Protestant;  H.  W.  Kidd  and  DeLancey  C.  Smith, 
:^for  Valley  Transit  Company,  Protestant;  H.  C.  Folsom  and  F. 
D.  ITowell,  for  Motor  Carriers  Association,  Protestant;  H.  C 
Folsom,  for  Pickwick  Stages,  Northern  Division,  Incorporated, 
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Protestant ;  Sanborn  and  Eoehl  and  De  Lancey  C.  Smith,  by  De 
Lancey  C.  Smith,  for  California  Transit  Company,  Protestant; 
BL  C.  Booth,  J.  E.  Lyons  and  F.  B.  Austin,  for  Southern  Pacific 
Company,  Protestant;  Piatt  Kent  and  6.  W.  Lupton,  for  the 
Atchison,  Topeka  and  Santa  Fe  Railway  Company,  Protestant; 
E.  B.  Crowder,  for  Los  Angeles  and  San  Francisco  Steamship 
Company,  Protestant ;  B.  J.  Wilson,  for  Order  of  Bail  way  Con- 
ductors, Protestant;  J.  R.  Dorsey,  for  San  Francisco-Oakland- 
Los  Angeles  Transportation  Company,  Protestant;  Jos.  A. 
Brown  and  Frank  W.  Allender,  for  San  Francisco  and  Los  Ange- 
les Rapid  Transit  Company,  Protestant;  Jos.  A.  Brown,  for  The 
Rent  Drivers  Association,  Protestant. 

By  the  Commission :  H.  T.  Hempstead,  J. ' V.  A.  Winstan- 
ley,  and  N.  F.  Rawlings,  as  copartners  doing  business  under  the 
firm  name  and  style  of  San  Francisco-Oakland-Los  Angeles 
Transportation  Company,  have  petitioned  the  Railroad  Commis- 
sion for  an  order  declaring  that  public  convenience  and  necessity 
require  the  operation  by  them  of  an  automobile  stage  line  as  a 
common  carrier  of  passengers  between  San  Francisco-Oakland 
and  Los  Angeles. 

San  Francisco  &  Los  Angeles  Rapid  Transit  Company,  a  cor- 
poration, have  petitioned  the  Railroad  Conamission  for  an  order 
declaring  that  public  convenience  and  necessity  require  the  opera- 
tion by  it  of  an  automobile  stage  line  as  a  conmion  carrier  of  pas- 
Bengers  between  San  Francisco  and  Los  Angeles.  i 

Public  hearings  on  the  above  entitled  applications  were  con- 
ducted by  Examiner  Handford  at  San  Francisco,  at  which  time 
the  matters  were  consolidated  for  the  purpose  of  receiving  evi- 
dence and 'for  decision,  the  matters  were  duly  submitted  and  are 
now  ready  for  decision. 

Applicants,  Hempstead,  Winstanley,  and  Rawlings,  propose  to 
charge  a  rate  between  terminals  of  $12.96;  to  operate  two  round 
trips  daily,  leaving  each  terminal  at  7.00  a.  m.  and  4.00  p.  m.  and 
completing  the  trip  in  fifteen  and  one-half  hours ;  using  as  equip- 
ment eight  passenger  touring  cars  of  either  Packard  or  Fierce- 
Arrow  manufacture.  This  applicant  relies  as  justification  for  the 
granting  of  the  desired  certificate  upon  the  alleged  facts  that  there 
is  no  through  auto  stage  line  between  and  over  the  San  Joaquin 
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Valley  route  between  San  Francisco-Oakland  and  Los  Angeles 
and  that  the  rate  proposed  to  be  charged  is  less  than  that  charged 
by  the  rail  carrier  operating  between  the  termini  and  over  the 
general  route  proposed  to  be  served  by  these  applicants. 

Applicant,  San  Francisco  and  Los  Angeles  Rapid  Transit  CcMn- 
pany,  proposes  to  charge  a  rate  of  $12.60  between  San  Francisco 
and  Los  Angeles,  to  operate  on  a  schedule  of  one  round  trip  daily 
consuming  sixteen  and  one-half  hours  for  the  trip,  using  as  equip- 
ment twelve  nine-passenger  Packard  automobiles.  This  appli- 
cant relies  as  justification  for  the  granting  of  the  desired  applica- 
tion upon  alleged  fact  that  the  particular  form  of  transportation 
offered  is  one  not  now  afforded  by  the  present  stage  lines  and  that 
there  is  a  great  demand  for  same;  that  the  present  stage  lines 
operated  on  the  proposed  route  render  a  slower  service  which 
necessitates  an  intermediate  stop  overnight  at  some  point  between 
the  terminals  of  San  Francisco  and  Los  Angeles ;  that  the  changes 
required  result  in  an  exorbitant  loss  of  time ;  that  the  equipment 
now  in  use  by  present  operative  stage  lines  consists  of  a  truck  mo- 
tor and  chassis  with  passenger  body  built  thereon,  also  touring 
cars  which  have  been  changed  from  the  original  factory  design  by 
reconstructing  the  cars,  extending  the  wheel  base  and  construct- 
ing passenger  bodies  thereon.  Applicant  further  alleges  that  the 
standard  factory  built  models  of  equipment  proposed  to  be  used 
are  more  desirable  for  the  traveling  public  and  that  by  the  use 
of  such  equipment  and  through  operation  that  considerable  time 
will  be  saved  for  the  public  and  as  an  additional  measure  of  pub- 
lic safety  that  the  directors,  officials  and  stockholders  of  the  appli- 
cant corporation  will  personally  drive  and  conduct  the  stages  pro- 
posed to  be  operated,  thereby  eliminating  risk  and  insuring  great- 
er  care  and  safety  for  the  traveling  public  than  that  alleged  to  be 
afforded  by  hired  drivers  and  employees  of  existing  operative 
stage  lines. 

Neither  of  the  above  applicants  propose  to  do  any  intermediate 
business  between  the  terminals  of  San  Francisco-Oakland  and  Los 
Angeles  the  applications  herein  covering  only  the  through  serv- 
ice between  such  points. 

Five  witnesses  for  applicant,  San  Francisco  &  Los  'Angeles 
Rapid  Transit  Company,  testified  as  to  a  trial  or  test  run  made 
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from  Los  Angeles  to  San  Francisco  in  the  type  of  Packard  tour- 
ing cars  proposed  to  be  used  by  this  applicant  and  that  the  trip 
was  made,  with  one  driver,  in  a  total  time  of  sixteen  hours  and 
twenty-two  minutes  including  time  for  meals  at  points  en  route. 
These  witnesses  further  testified  that  the  trip  was  made  in  com- 
fort and  that  at  no  time  was  the  speed  of  the  cars  in  excess  of 
that  permissible  by  statutory  law. 

Witnesses  for  both  applicants  testified  as  to  their  opinion  of  the 
Tolume  of  traffic  offering  for  stage  transportation  between  San 
Francisco-Oakland  and  Los  Angeles,  such  opinion  evidently  being 
largely  based  upon  the  activities  of  certain  unauthorized  stage 
operators  over  the  territory  herein  sought  and  an  estimate  of  the 
probable  number  of  passengers  so  transported,  which  estimate  is 
apparently  based  on  the  number  of  cars  which  have  been  operated 
illegally,  shows  fjrom  one  thousand  to  twelve  hundred  persons 
per  month  as  having  been  transported  in  the  cars  of  illegal  opera- 
tors which  appears  to  be  the  best  opinion  available  on  the  volume 
of  traffic  not  now  cared  for  by  authorized  stage  lines,  rail  or 
steamer  transportation.  Three  representatives  of  hotels  in  San 
Francisco  testified  as  to  inquiries  received  for  stage  transporta- 
tion from  San  Francisco  to  Los  Angeles.  One  employed  at  the 
Fairmont  Hotel  testified  as  to  approximately  twelve  inquiries  in 
a  period  of  six  months ;  another  employed  at  the  Gordon  Hotel  tes- 
tjfied  as  to  five  or  six  inquiries  brought  to  his  notice  monthly ;  an- 
other, the  proprietor  of  the  Continental  Hotel,  that  inquiries  aver- 
aged from  two  or  three  to  three  or  four  per  day.  There  is  no 
other  evidence  before  the  Commission  in  these  proceedings  indi- 
cating a  desire  on  the  part  of  the  public  proposed  to  be  served  for 
the  specific  character  of  service  offered  by  applicants  herein.  Evi- 
dence was  received  from  witnesses  interested  in  the  partnership 
and  the  other  applicant  corporation  as  to  the  financial  ability  of 
both  applicants  and  the  tentative  arrangements  which  had  been 
made  for  the  securing  and  financing  of  equipment  necessary  in 
the  proposed  operation;  and  also  as  to  alleged  inadequacy  as  to 
type  of  equipment  now  operated  by  authorized  stage  lines  between 
Los  Angeles  and  San  Francisco.  The  evidence  as  to  condition  of 
equipment  is  not  convincing  as  to  its  being  uncomfortable,  unsafe 
or  in  any  other  manner  inadequate  particularly  when  not  sup- 
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ported  by  complaint  on  behalf  of  the  public  regularly  using  same. 

The  granting  of  this  application  is  protested  by  the  Southern 
Pacific  Company,  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  Los  Angeles  &  San  Francisco  Steamship  Company, 
Motor  Transit  Company,  Valley  Transit  Company,  Motor  Carri- 
ers Association,  Pickwick  Stages,  Northern  Division,  Incor- 
porated, and  California  Transit  Company;  also  by  Mr.  B.  J. 
Wilson,  representing  the  Order  of  Railway  Conductors.  Each 
applicant  also  appears  as  a  protestant  against  the  granting  of  the 
other  applications. 

Mr.  E.  E.  Wade,  Assistant  General  Passenger  Agent  of  the 
Southern  Pacific  Company,  testified  as  to  the  service  and  facili- 
ties available  for  the  transportation  of  passengers  via  the  rail 
lines  of  his  company  and  presented  an  exhibit  showing  seven 
round  trips  daily,  three  via  the  San  Joaquin  Valley  Route  and 
four  via  the  Coast  Route.  This  protestant  advertises  extensively 
throughout  the  state  of  California  and  also  directly  and  by  means 
of  its  affiliation  with  other  railroads  throughout  the  country  at- 
tempts to  develop  tourist  and  otker  traffic  for  California  points 
and  in  consideration  of  such  expenditures  believes  that  the  rail 
lines  should  be  used  by  tourists  and  others  between  points  in  Cali- 
fornia the  service  and  facilities  of  this  protestant  are  capable  of 
extension  to  meet  practically  any  reasonable  demand  for  trans- 
portation between  points  covered  by  this  application. 

Protestant,  Motor  Transit  Company,  operates  nine  schedules 
each  way  between  Bakersfield,  Taft  and  Los  Angeles,  such  sched- 
ules connecting  at  Bakersfield  with  the  stage  line  operated  by  the 
Valley  Transit  Company.  One  round  trip  schedule,  operatins; 
over  the  line  of  this  protestant,  is  a  portion  of  a  through  schedule 
between  Los  Angeles  and  Oakland-San  Francisco  which  schedule 
operates  through  between  the  terminals  in  one  day.  This  pro- 
testant claims  ample  facilities  for  the  handling  of  all  passenger 
traffic  which  may  be  offered  between  Los  Angeles  and  Bakersfield 
or  such  as  may  be  intended  for  movement  between  Los  Angeles 
and  Oakland-San  Francisco  via  the  line  of  this  protestant  and 
other  stage  lines  connecting  therewith,  also  protestants  in  these 
proceedings.     An  exhibit  filed  by  this  protestant  shows  the  fol- 
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lowing  tra£Sc  data  for  the  months  outlined^  said  months  being  con- 
sidered by  the  protestant  as  representative  months: 


Month 

Direction. 

Seats 
available. 

Origin  or  destination  of  pas- 
sengers. 

Vacant 
Seats. 

1921. 

Bakers- 
field. 

8.  Fran- 
cisco-Oak- 
land. 

Other 
points. 

July 

July 

October 

October 

Northbound  

Southbound   

Northbound 

Southbound  

3,406 
3,419 
2,701 
2.705 

2,045 
1,936 
1,418 
1,318 

120 
54 

74 
60 

712 

764 

1,320 

719 

539 
676 
739 
618 

Mr.  J.  C.  Walling,  President  of  the  Valley  Transit  Company, 
protestant,  testified  as  to  traffic  conditions  existing  on  the  portion 
of  the  through  route  served  by  his  company  in  covering  the  terri- 
tory between  Merced  and  Bakersfield;  that  his  company  had  ade- 
quate facilities  to  care  for  the  existing  traffic  and  such  through 
traffic  as  might  offer  for  movement  between  the  termini  proposed 
by  applicants  and  as  regards  its  movement  over  the  lines  of  this 
protestant  as  a  portion  of  the  through  route,  San  Francisco- 
Oakland  to  Los  Angeles.  An*  exhibit  presented  on  behalf  of  this 
protestant  shows  the  following  general  results  for  the  months  of 
July  and  October,  1921,  such  months  being  considered  by  this 
protestant-as  fairly  representative  of  the  general  traffic  conditions. 


Month, 
1921. 


Direction. 


July 

July 

July 

July 

October 

October 

October 

October 


Northbound 
Northbound 
Southbound 
Southbound 
Northbound 
Northbound 
Southbound 
Southbound 


leaving  Bakersfield 
leaving  Fresno  . . . 
leaving  Merced  . . . 

leaving  Fresno 

leaving  Bakersfield 
leaving  Fresno  . . . 
leaving  Merced  . . . 
leaving  Fresno  . . . . 


Seats 

Passengers 

available. 

carried. 

3,430 

1,929 

6,474 

4,578 

6,587 

3,144 

3,317 

1,631 

2,840 

1.545 

5,999 

4,137 

5,034 

2.479 

2,849 

1,532 

Vacant 
seats. 

1,411 
1,899 
2,451 
1,772- 
1,298 
1,875 
2,558 
1,319 


Mr.  W.  E.  Travis,  President  of  California  Transit  Company, 
protestant,  testified  that  his  company  operated,  among  other 
routes,  one  between  Merced  and  Oakland  which  is  directly  com- 
petitive with  the  routes  proposed  by  applicants  herein  and  which 
is  used  as  a  portion  of  the  through  route  between  San  Francisco- 
Oakland  and  Los  Angeles  now  operated  by  the  protesting  stage 
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lines  forming  the  through  San  Francisco-Los  Angeles  service  via 
the  San  Joaquin  Valley  route.  The  California  Transit  Company 
owns  and  operates  ninety  cars  of  which  about  forty  are  required  to 
care  for  advertised  schedules  and  to  meet  normal  conditions  of 
traffic.  This  protestant  has  a  considerable  excess  of  available 
equipment  with  which  to  meet  any  unusual  or  abnormal  demands 
of  traffic  and  is  apparently  well  prepared  to  care  for  additional 
business  should  such  be  offered.  Extracts  from  an  exhibit  filed 
on  behalf  of  this  protestant  show  the  following : 


Month, 
11I2L    ! 


Direction. 


July 

July 

July 

July 

October 

October 

October 

October 


Northbound 
Northbound 
Southbound 
Southbound 
Northbound 
Northbound 
Southbound 
Southbound 


Available 

Passengers 

Vacant 

seats. 

carried. 

seats. 

7,862 

6,533 

2,329 

8,616 

6,016 

2,600 

6,734 

4,774 

1,990 

6,114 

2,474 

3,640 

5,802 

3,716 

2,086 

6,802 

3,758 

2,044 

4,554 

2,822 

1,732 

4.484 

1,807 

2,677 

District. 


Merced-Manteca 

Manteca-Oakland 

Oakland-Manteea 

Manteca-Merced 

Merced-Manteca 

Manteca-Oakland 

Oakland-Manteca 

Manteca-Merced 


Mr.  Charles  F.  Wren  president  and  general  manager,  Pick- 
wick Stages,  Northern  Division,  Incorporated,  protestant,  testi- 
fied as  to  the  operation  conducted  by  his  company  between  Los 
Angeles  and  San  Francisco  via  the  Coast  Route.  This  protestant 
operates  a  so-called  Limited  Service  between  Los  Angeles  and 
San  Francisco  leaving  Los  Angeles  at  7.45  a.  m.  and  arriving 
San  Francisco  12.59  a.  m.  ;  leaving  San  Francisco  7.30  a.  m.  and 
arriving  Los  Angeles  12.55  a.  m.  In  addition  to  the  so-called 
Limited  Service  this  protestant  operates  two  daily  schedules  from 
Los  Angeles  which  provide  for  an  over-night  stop  at  San  Luis 
Obispo  continuing  to  destination  the  following  day;  also  three 
schedules  leaving  Los  Angeles  daily  with  over-night  stop-over  at 
Santa  Barbara  continuing  to  destination  the  following  day.  One 
schedule  leaving  San  Francisco  daily  with  over-night  stop-over  at 
San  Luis  Obispo.  Two  schedules  leaving  San  Francisco,  daily 
with  over-night  stop-over  at  Salinas  continuing  to  destination  the 
following  day.  This  protestant  claims  to  be  financially  able  and 
willing  to  furnish  all  additional  schedules  or  service  that  may  be 
demanded  by  the  requirements  of  traffic  or  the  public  desiring 
stage  service  between  Los  Angeles  and  San  Francisco  via  the 
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Coast  Route.    Abstracts  from  a  statement  filed  as  an  exhibit  by 
tliis  protestant  show  the  following  data: 


Direction. 

Available 
seats. 

Passengers  to  or  from. 

Month, 
1921. 

San  Fran- 
cisco-Oak- 
land. 

Other  points. 

* 

Vacant 
seats. 

July 
•  October 
July 
October 

Northbound  ... 
Northbound  ... 
Southbound  . . . 
Southbound  . . . 

3,563 
3,447 
1,917 
2,141 

324 
151 
418 
274 

2,602 

1,958 

646 

494 

637 
1,338 

853 
1,373 

Mr.  R.  V.  Crowder,  a  witness  for  Los  Angeles  Steamship  Com- 
pany, protestant,  testified  that  his  company  operating  the  steam- 
ers "Yale"  and  "Harvard"  has  ample  accommodations  to  care  for 
all  traflBc  offering  for  steamer  transportation  between  San  Fran- 
cisco and  Los  Angeles,  such  trip  requiring  eighteen  hours  between 
San  Francisco  and  Wilmington  (the  point  on  Los  Angeles  harbor 
reached  by  these  steamers). 

[1,  2]  The  Commission  has  given  careful  consideration  to  all 
the  testimony  and  numerous  exhibits  presented  in  these  proceed- 
ings. There  is  before  us  in  these  matters  evidence  indicating  a 
sincere  desire  on  the  part  of  both  applicants  to  enter  the  business 
of  common  carriers  of  passengers  between  San  Francisco-Oak- 
land and  Los  Angeles  on  the  basis  of  through  business  only  and 
offering  to  carry  passengers  between  terminals  with  no  stop-over 
other  than  is  required  for  meals.  The  alleged  advantage  of  the 
service  proposed  by  both  applicants  is  the  use  of  standard  touring 
cars  of  factory  design  as  against  the  character  of  equipment 
which  has  been  developed  by  the  older  stage  lines  to  meet  the  de- 
mands of  the  traveling  public  and  the  necessities  for  economical 
and  consistent  operations.  The  volume  of  the  demand  alleged  to 
exist  for  transportation  of  the  character  proposed  by  applicants 
is  measured  by  the  number  of  persons  alleged  to  have  patronized 
illegal  operators  between  the  termini  herein  proposed  to  be  served 
bv  applicants.  In  our  opinion  such  estimated  figures  are  not  the 
gauge  by  which  public  convenience  and  necessity  should  be  meas- 
ured, there  being  evidence  that  reductions  in  rates  and  active  per- 
sonal and  employed  solicitation  were  the  basis  upon  which  much 
of  the  traffic  handled  by  the  illegal  operators  was  secured.    Con- 
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tentions  of  applicants  as  to  a  desire  on  behalf  of  the  public  for 
transportation  in  cars  of  factory  built  stock  design  have  not  been 
sustained  by  the  evidence  herein,  the  fact  that  test  runs  were 
made  between  Los  Angeles  and  San  Francisco,  and  that  witnesses 
who  were  passengers  on  such  test  runs  were  of  the  opinion  that  a 
satisfactory  and  comfortable  ride  was  enjoyed,  is  not  evidence 
justifying  this  Commission  in  a  declaration  that  public  con 
venience  and  necessity  requires  the  establishmeni  of  additional 
stage  service  between  San  Francisco-Oakland  and  Los  Angeles. 
None  of  the  witnesses,  passengers  on  the  test  runs,  had  any  ex- 
perience as  passengers  on  the  type  of  equipment  operated  between 
Los  Angeles  and  San  Francisco,  either  on  the  through  service  or 
on  the  lines  of  protestants  herein  whose  lines  constitute  portions 
of  the  through  service  between  the  termini  herein  proposed  and 
via  the  San  Joaquin  Valley  route. 

[3]  The  contentions  of  applicants  as  to  the  care  and  considera- 
tion that  will  be  accorded  prospective  patroas  in  the  event  of  the 
granting  of  these  applications  by  reason  of  members  of  the  part- 
nership and  applicant  corporation  acting  as  drivers  and  opera- 
tors could  hardly  be  borne  out  to  the  extent  claimed  for  the  rea- 
son that  under  the  operating  rules  and  safety  regulations  of  the 
Eailroad  Commission  no  driver  of  a  stage  carrying  passengers  is 
permitted  to  operate  as  a  driver  in  excess  of  ten  hours  in  any 
twenty-four  hour  period  and  the  observance  of  such  safety  regula- 
tion necessarily  requires  that  at  least  two  drivers  be  employed 
over  the  route  herein  applied  for.  There  is  substantial  evidence 
before  us  as  to  the  ability  of  existing  authorized  carriers,  rail, 
steamer,  and  stage,  to  satisfactorily  handle  a  far  greater  volume 
of  patronage  than  is  at  present  offered  by  the  public  in  response 
to  the  published  schedules  and  service  now  available.  There  is  no 
evidence  that  indicates  that  any  new  business  would  be  created  by 
the  authorization  of  the  lines  herein  proposed.  The  allegations 
of  applicants  that  the  substantial  portion  of  the  public  desires 
transportation  between  the  termini  proposed  in  standard  automo- 
biles of  Packard  manufacture  have  not  been  sustained  and  such 
demand  on  the  part  of  the  public  would  require  material  and 
substantial  evidence  for  the  reason  that  the  particular  desire  of  a 
limited  portion  of  the  public  for  the  use  of  specific  types  of  equip- 
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ment,  if  considered  as  a  material  element  in  the  determination  of 
the  question  of  public  convenience  and  necessity,  would  result  in 
practically  every  type  of  standard  equipment  and  the  various 
classes  of  such  types,  such  as  sedans,  limousines,  etc.,  being  pre- 
sented as  valid  reasons  for  the  issuance  of  a  certificate  of  public 
convenience  and  necessity  for  the  operation  of  stage  lines  under 
the  provisions  of  the  statutory  law  and  the  authority  conferred  by 
such  statutory  law  on  the  Eailroad  Commission.  We  must  neces- 
sarily consider  these  applications  on  their  broader  aspect  as  to 
the  public  convenience  and  necessity  to  be  served  and  the  Com- 
mission cannot,  in  the  absence  of  competent  evidence,  issue  a  cer- 
tificate of  public  convenience  and  necessity  for  the  operation  of 
a  passenger  stage  line  upon  the  unsupported  desire  of  applicants 
to  meet  an  allied  condition  based  upon  dissatisfaction  claimed 
to  exist  on  the  part  of  a  portion  of  the  public  who  might  desire 
transportation  in  some  particular  class  of  equipment.  There  is 
before  the  Commission  in  this  proceeding  evidence  of  an  active 
d^ire  on  the  part  of  both  applicants  to  enter  the  business  of  a 
common  carrier  over  the  route  between  the  termini  as  hereinabove 
set  forth.  Such  desire,  however,  is  not  a  justification  for  the 
granting  of  a  certificate  of  public  convenience  and  necessity  and 
the  applications,  therefore,  must  be  denied. 


OAIilFOIUaA  RAIIiROAD  OOMMISSION. 

RE  C.  N.  CLAEK  et  al. 

[Decision  No.  10312,  Application  No.  7619.] 

flole  —  Operative  rights  —  Autotnohiles  —  Excessive  return, 

Tlie  sale  of  automobile  operative  rights  should  not  be  authorized 
when  the  obligations  assumed  would  result  in  shippers  using  the  service 
being  obliged  to  pay  rates  which  would  provide  sufficient  funds  not 
only  for  reasonable  operating  expenses  and  a  return  upon  actual  in- 
vestment, but  rates  which  would  provide  funds  for  the  purchase  of 
equipment  and  also  for  the  purchase  of  an  operative  right  which  was 
originally  granted  by  the  state  without  charge. 

[April  14,  1922.] 

Application  for  the  approval  of  the  transfer  of  a  certificate 
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of  public  convenience  and  necessity  to  operate  an  automobile 
«tage  line;  application  denied. 

Appearances:  Encell  and  Miller,  by  James  A.  Miller,  for 
Applicant. 

By  the  Commission :  In  this  proceeding  C.  N.  Clark  has  filed 
a  joint  application  with  E.  J.  Ramsey  in  which  they  petition  the 
Railroad  Commission  for  an  order  authorizing  applicant  Clark 
to  sell,  and  applicant  Ramsey  to  purchase,  the  operative  right 
authorizing  the  operation  of  an  automobile  truck  line  as  a  com- 
mon carrier  of  freight  -^d  express  between  Fresno,  Rolinda, 
Kerman,  Tranquillity,  and  San  Joaquin,  and  intermediate 
points. 

The  operative  right  herein  proposed  to  be  tjjpansferred  was 
obtained  by  C.  N.  Clark,  under  Decision  No.  7647,  dated  May 
27,  1920. 

A  hearing  in  the  above  entitled  matter  was  held  before  Exam- 
iner Satterwhite  on  March  10,  1922,  at  San  Francisco,  at  which 
time  the  matter  was  submitted  and  it  is  now  ready  for  decision. 

The  agreement  entered  into*  between  the  applicants  herein 
provides  for  the  transfer  of  the  operative  right  only  for  a  con- 
sideration of  $1,500;  no  equipment  or  other  property  is  pro- 
posed to  be  transferred.  Applicant  Clark  testified  that  this 
scryice  was  inaugurated  by  him  in  June,  1920,  under  a  certifi- 
cate heretofore  issued  by  the  Commission  •  as  above  mentioned 
and  that  he  has  used  in  such  service  one  2|-ton  Moreland  truck, 
one  trailer,  and  one  2i-ton  Nash  truck ;  that  his  net  receipts  for 
the  year  1921  were  $1,300  including  depreciation. 

Applicant  Ramsey,  the  proposed  purchaser,  testified  that  he 
is  at  the  present  time  the  owner  of  a  3^-ton  Stewart  truck  upon 
which  he  has  made  one  payment  of  $1,250  under  a  conditioual 
sale  agreement  by  which  he  is  obligated  to  make  twelve  addi- 
tional payments  of  $200  each.  The  sum  of  $1,500  to  be  paid 
for  the  operative  right  under  this  agreement  is  to  be  paid  in  full 
upon  the  approval  by  the  Commission  of  the  proposed  transfer. 
The  proposed  purchaser  testified  that  while  he  has  checked  over 
the  receipts  as  shown  by  the  books  for  a  number  of  months  while 
Clark  operated  this  line,  he  was  not  acquainted  with  the  rates 
charged  by  Clark  as  shown  by  tariffs  on  file  with  this  Commis- 
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sion,  nor  had  he  investigated  in  any  manner  the  operating  ex- 
penses incurred  by  Clark  in  his  operation  of  this  line.  He  was 
of  the  opinion,  however,  that  from  his  knowledge  of  the  receipts 
and  a  review  of  his  probable  operating  expenses,  he  would  be 
able  through  the  operation  of  this  line  to  not  only  earn  sufficient 
to  meet  payments  due  upon  the  truck  which  he  has  purchased, 
but  also  to  pay  off  with  interest  the  sum  of  $1,500  which  he  has 
had  to  borrow  for  the  purpose  of  purchasing  the  operating  right 
proposed  to  be  transferred. 

Evidence  submitted  in  this  proceeding  shows  that  one  truck 
is  not  sufficient  to  adequately  meet  traffic  demands  between  the 
points  covered  by  the  operative  right  proposed  to  be  transferred, 
particularly  during  the  summer  months  and  that  beginning  with 
June  of  each  year,  it  is  necessary  that  two  trucks  be  operated  to 
properly  care  for  the  business. 

The  proposed  purchaser,  E.  J.  Ramsey,  testified  that  he  had 
no  funds  of  his  own,  but  that  his  father  had  agreed  to  advance 
the  $1,500  which  he  proposed  to  pay  for  the  operative  right  and 
also  such  further  sums  as  may  be  required  by  him  with  the  under- 
standing that  the  earnings  from  his  operation  would  provide  suffi- 
cient funds  to  repay  such  loan  with  interest.  -   i 
In  view  of  the  testimony  of  applicant  Clark,  that  his  net  earn- 
ings amounted  to  the  sum  of  $1,300  for  the  year  1921,  it  would 
appear  that  this  amount  in  no  way  would  meet  payments  re- 
(luired  to  be  met  upon  the  single  track  purchased  by  Ramsey.. 
Applicant  Clark  later,  with  reference  to  his  net  earnings,  quali- 
fied his  testimony  with  a  statement  that  his  operating  expenses 
included  not  only  actual  operating  expenses,  wages,  and  depre- 
ciation, but  also  payments  which  he  made  upon  a  truck  pur- 
chased after  his  original  truck  was  destroyed  by  fire.     Such  pay- 
ments on  a  truck  cannot  in  any  manner  be  considered  as  an 
operating  expense,  but  are  chargeable  solely  to  capital  account 
and  it  would  appear  that  if  earnings  upon  this  line  are  sufficient 
to  cover  operating  expenses,  depreciation  and  also  provide  suffi- 
cient funds  to  make  payments  due  upon  equipment  together  with 
a  reasonable  return  upon  the  investment,  they  are  unduly  high. 
The  proposed  purchaser  not  only  expects  to  pay  out  of  the  rates 
collected,  his  operating  expenses,   depreciation   and   insurance, 
but  to  make  payments  due  upon  the  equipment  which  he  has 
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purchased  and  also  in  addition  thereto  to  pay  off,  with  interest, 
the  sum  of  $1,600  whidi  he  proposes  to  pay  for  the  operative 
right  authorizing  the  operation  of  this  line. 

From  the  statement  of  operating  revenues  and  expenses  cove^ 
ing  this  route  for  the  year  1921,  we  cannot  see  how  the  above 
obligations  are  to  be  met,  nor  how  the  shipping  public  in  this 
territory  shall  receive  adequate  service  through  the  transfer  of 
this  operative  right  to  the  proposed  purchaser  who  has  at  the 
present  time  not  even  in  his  own  possession  one  motor  truck 
fully  paid  for.  The  evidence  showed,  during  the  summer 
months,  that  the  operation  of  two  trucks  is  necessary  to  properly 
care  for  this  service.  Furthermore,  though  the. operating  income 
may  be  sufficient  to  meet  operating  expenses  and  payments  due 
upon  the  truck  already  contracted  for  by  the  proposed  purchaser, 
it  is  unjust  and  unreasonable  that  shippers  using  this  service 
should  also  be  obliged  to  pay  rates  which  would  provide  sufficient 
funds  not  only  for  reasonable  operating  expenses  and  a  return 
upon  actual  investment,  but  rates  which  would  provide  funds 
for  the  purchase  of  equipment  and  also  for  the  purchase  of  an 
operative  right  sold  for  the  sum  of  $1,500,  which  operative  right 
was  originally  granted  by  the  people  of  the  state  of  California 
without  charge. 

In  view  of  the  fact  that  a  certificate  of  public  convenience  and 
necessity  is  granted  by  the  people  of  the  state  of  California  with- 
out cost,  this  Commission  shall  grant  no  application  for  the  trans- 
fer of  an  operative  right  in  any  proceeding  where  it  appears  that 
the  payment  of  a  s|ubstantial  sum  for  the  operative  right  by  the 
proposed  purchaser  will  so  weaken  his  financial  ability  and  re- 
sources that  he  will  be  unable  thereafter  to  render  an  adequate 
service  to  the  traveling  or  shipping  public  over  the  route  covered 
by  the  operative  right  which  he  proposed  to  purchase.  Further- 
more, the  written  promise  of  a  third  party  not  directly  interested 
in  the  public  utility  in  question  to  aid  financially  if  necessary, 
the  proposed  purchaser  in  the  operation  of  the  automobile  stage 
line  which  he  proposes  to  purchase  cannot  in  itself  be  considered 
adequate  grounds  for  authorizing  a  transfer  in  the  face  of  cir- 
cumstances as  herein  above  mentioned. 

In  view  of  the  evidence  in  this  proceeding,  we  are  of  the  opin- 
ion that  this  application  should  be  denied. 
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BE  MOTOK  TRANSIT  COMPANY. 
[Application  No.  6466.] 

RE  J.  C.  BEST. 

[Application  No.  6507.] 

[Decision  No.  10320.] 

CerUfUsates  of  convenience  and  necesHty  —  Interest  of  puhUo  — ^ 
private  henefit, 

1.  A  certfiicate  to  operate  an  auto  stage  or  freight  service  should 
be  granted  or  withheld  upon  the  basis  of  whether  the  rights,  welfare, 
and  interest  of  the  general  public  will  be  advanced  and  not  upon  the 
private  benefit  or  advantage  that  may  accrue  to  any  carrier,  shipper, 
or  consignee. 

Mimopoly  and  competition  —  Ooctipied  territory  —  Evidence  as  to 
additional  traffic. 

2.  A  showing  of  public  necessity  for  the  admission  of  additional 
automobile  transportation  facilities  cannot  be  predicated  upon  an 
applicant's  belief  of  what  business  he  may  develop  in  the  way  of  ad- 
ditional trafiSc. 

Monopoly  and  competition  —  Occupied  territory  —  Adequacy  of  exist- 
ing transportation  facilities. 

S.  A  clear  and  affirmative  showing  must  be  made  that  existing 
transportation  facilities  are  inadequate  or  unsatisfactory  before  a 
certificate  of  public  convenience  and  necessity  will  be  granted  for 
the  operation  of  an  additional  service. 

[April  14,  1922.] 

Applications  for  certificates  of  convenience  and  necessity  for 
the  operation  of  addition  motor  vehicle  transportation  service; 
applications  denied. 

Appearances:  H.  W.  Kidd  and  F.  D.  Howell,  for  applicant, 
Motor  Transit  Company;  Adair  and  Winder,  for  J.  C.  Best; 
Frank  Karr,  by  O.  A.  Smith,  J.  D.  Taggard  and  R.  C.  Gortner, 
for  Pacific  Electric  Railway  Company ;  T.  A.  Woods,  for  Amer- 
ican Railway  Express  Company;  William  Guthrie,  for  City  of 
San  Bernardino  and  San  Bernardino  Chamber  of  Commerce ; 
Charles  L.  Allison,  for  San  Bernardino  Chamber  of  Commerce ; 
Lester  G.  King,  for  San  Bernardino  Chamber  of  Commerce ;  H. 
W.  Phipps,  for  Merchants  Association  of  San  Bernardino;  Sam 
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P.  Coy,  for  Colton  Chamber  of  Commerce;  A.  E.  Isham,  for 
Redlands  Chamber  of  Commerce ;  Paul  Burks  and  W.  R.  Dowler, 
for  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company ;  W.  H. 
Powell,  for  the  G.  and  W.  Stage  Company;  F.  KL  Beyerle,  for 
the  Murietta  Stage  Company. 

By  the  Commission :  Motor  Transit  Company,  a  corporation, 
has  petitioned  the  Railroad  Conunission  for  an  order  declaring 
that  public  convenience  and  necessity  require  the  operation  by 
it  of  an  automobile  passenger  and  freight  service  as  a  common 
carrier  of  passengers,  freight  and  express  between  Riverside  and 
San  Bernardino,  via  Colton  and  intermediate  points,  and  be- 
tween Riverside  and  Redlands,  via  Loma  Linda  and  intermediate 
points,  together  with  the  authority  to  link  up  and  combine  said 
proposed  operations  for  a  through  passenger  and  freight  service 
with  applicant's  existing  lines  between  Riverside  and  all  points 
on  the  "One  Himdred  and  One  Mile  Drive"  in  the  San  Bernar- 
dino mountains,  as  well  as  for  a  through  passenger  service  between 
Los  Angeles  and  Redlands  via  Riverside  and  also  via  San  Ber- 
nardino. 

Applicant  proposes  to  charge  rates  and  to  operate  on  time 
schedules  in  accordance  with  Exhibits  "B"  and  "O"  and  "D" 
attached  to  said  application,  and  Exhibit  "K"  filed  at  the  hear- 
ing. Applicant  proposes  to  use  all  necessary  White  trucks  of  a 
similar  kind  to  those  now  used  in  other  operations  upon  its 
system. 

Applicant  proposes  to  blanket  rates  from  Riverside,  San  Ber- 
nardino, and  Redlands  to  mountain  points.  At  present  San 
Bernardino  and  Redlands  are  both  on  a  direct  route  to  and  from 
San  Bernardino  mountain  resorts.  Riverside  is  south  of  San 
Bernardino,  approximately  twelve  miles  farther  distant  from 
any  of  the  mountain  points,  and  there  is  no  traffic  condition  jus- 
tifying its  inclusion  with  the  other  points  named.  Blanket  rates 
made  coextensive  with  areas  of  production  or  to  marketing  cen- 
ters are  usually  a  great  public  convenience,  biit  suf'h  blanket 
rates  must  be  applied  without  discrimination  or  injury  to  any 
point  or  locality.  The  evidence  did  not  show  that  the  blanketing 
of  Riverside  with  San  Bernardino  and  Redlands  would  develop 
any  new  business  or  result  in  reduced  prices  to  consumers,  but 
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would  only  serve  to  increase  the  amount  of  business  done  by 
Eiverside  merchants  in  the  moimtain  territory.  There  was  no 
evidence  as  to  why  the  applicant  intended  blanketing  Eiverside 
with  San  Bernardino  and  Redlands,  except  that  it  would  give 
Riverside  the  same  advantage  in  so  far  as  freight  charges  and 
passenger  fares  are  concerned,  as  the  other  two  points  of  the 
triangle.       ,    ^ 

The  Motor  Transit  Company  has,  since  the  hearing,  by  au- 
thority of  this  Commission,  acquired  and  now  exercises  all  of 
the  franchises  and  operative  rights  of  the  Mountain  Auto  Line, 
which  transports  passengers,  freight  and  express  from  San  Ber- 
nardino and  Redlands  to  all  points  over  the  "One  Hundred  and 
One  Mile  Drive"  in  the  San  Bernardino  mountains. 

Applicant  now  operates  out  of  Los  migeles  lines  of  automobile 
passenger  stages  to  Riverside,  via  Pomona  and  Ontario,  and  also 
to  San  Bernardino  and  Eedlands,  and  this  proposed  service 
would  establish  triangular  operations  between  Riverside,  Eed- 
lands, and  San  Bernardino,  as  well  as  a  through  service  from  Los 
Angeles  to  Eiverside,  thence  through  to  Redlands  and  coming 
back  via  San  Bernardino  to  Los  Angeles  and  vice  versa. 

J.  C.  Best  has  petitioned  the  Railroad  Commission,  in  accord- 
ance with  his  application  amended  at  the  hearing,  for  an  order 
declaring  that  public  convenience  and  necessity  require  the  oper- 
ation by  hiha  of  an  automobile  passenger  line  as  a  common  carrier 
of  through  passengers  only  between  San  Bernardino  and  Colton 
on  the  one  hand,  and  Santa  Ana  to  Corona,  inclusive,  on  the 
other  hand,  via  Riverside. 

Applicant  proposes  to  charge  rates  in  accordance  with  Exhibit 
"A"  attached  to  said  application  and  to  operate  on  an  ai*nended 
time  schedule  in  accordance  wnth  Exhibit  "F'^  filed  at  the  hearing 
using  as  equipment  18-passenger  Reo  busses  now  in  operation 
in  his  present  service. 

Public  hearings  were  held  at  Riverside  and  San  Bernardino 
before  Examiner  Satterwhite  on  both  applications  which  were 
consolidated  for  the  purpose  of  receiving  evidence;  the  matters 
were  finally  submitted  and  are  now  ready  for  decision. 

Each  of  said  applicants  protested  the  granting  of  the  appli- 
cation of  the  other. 

The  Pacific  Electric  Railway  Company,  the  Atchison,  Topeka 
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&  Santa  Fe  Railway  Company  and  Murietta  Stage  Company 
also  protested  the  granting  of  both  applications. 

The  city  of  San  Bernardino,  Merchants  Association  of  San 
Bernardino,  and  the  Chambers  of  Commerce  of  San  Bernardino, 
Redlands,  Highland,  Chino,  and  Colton,  appeared  as  one  group 
in  opposition  to  the  granting  of  the  application  of  the  Motor 
Transit  Company. 

Motor  Transit  Company  proposes  to  put  into  effect  a  through 
freight,  express,  and  passenger  service  from  Riverside,  via  Col- 
ton, to  San  Bernardino  and  thence  over  its  Mountain  Auto  Lme 
to  the  various  points  and  resorts  on  the  "One  Hundred  and  One 
Mile  Drive"  in  the  San  Bernardino  mountains,  and  likewise  pro- 
poses to  put  into  effect  similar  through  passenger  and  freight 
service  from  Riverside  to  Redlands  and  thence  into  the  said 
moimtains. 

The  "One  Hundred  and  One  Mile  Drive"  is  a  well  known 
mountain  highway  by  which  is  reached  all  of  the  resorts  in  and 
near  Big  Bear  Valley  on  its  east  end,  and  Little  Bear  Valley, 
Pine  Crest,  Squirrel  Inn,  Skylands  and  other  resorts  on  its  west 
end. 

The  testimony  of  the  Motor  Transit  Company  shows  that  there 
are  twenty-five  resorts  and  fifteen  stores  in  Big  Bear  Valley,  as 
well  as  other  stores  at  Little  Bear  Valley,  Strawberry  Flats, 
Pine  Crest  and  other  points.  San  Bernardino  and  Redlands  are 
at  present,  and  have  been  for  a  great  many  years,  the  twQ  prin- 
cipal outfitting  points  for  all  the  resorts  in  the  San  Bernardino 
mountains,  and  have  been  the  termini  of  the  Mountain  Auto 
Line  since  1911.  On  account  of  the  geographical  location  of 
San  Bernardino  and  Redlands  to  the  San  Bernardino  mountains 
they  have  been  the  chief  centers  of  outfitting  and  supplies  for  all 
points  in  these  mountains. 

The  testimony  shows,  however,  that  wholesale  merchants  in 
Los  Angeles,  fifty  miles  west,  and  merchants  in  Riverside,  twelve 
miles  south  from  San  Bernardino,  have  always  enjoyed  a  profit- 
able share  of  the  business  from  these  mountain  resorts. 

The  Motor  Transit  Company  called  five  or  six  wholesale 
merchants  of  Riverside  in  support  of  its  proposed  service.  These 
merchants,  who  respectively  deal  in  groceries,  meats,  butter,  eggs, 
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dairy  products,  and  other  staple  food  products,  do  a  large  and 
lucrative  business  in  all  the  valley  and  mountain  towns  to  the 
east,  southeast  and  southwest  of  Riverside,  and  maintain  a  free 
fast  and  efficient  truck  service  in  the  delivery  of  their  goods  to 
maximum  points  of  thirty  miles  distant.  They  favor  applicant's 
proposed  service  on  the  sole  basis  that  the  proposed  free  haul  to 
San  Bernardino  will  save  them  the  cost  of  that  delivery  and  put 
them  on  a  parity  with  San  Bernardino  and  Eedlands  merchants 
and  thereby  afford  them  an  improved  opportunity  to  enlarge  the 
San  Bernardino  mountain  patronage  they  now  enjoy. 

Several  of  these  Riverside  dealers  frankly  admitted  at  the  hear- 
ing that  they  had  no  interest  in  the  proposed  service  unless  the 
parity  of  rates  was  authorized. 

Dad  Skinner,  a  witness  for  this  applicant,  conducts  the  Pine 
Knot  Lodge  and  a  store  at  Big  Beai^  Valley.  He  and  some  other 
resort  owners  desire  this  service  on  the  ground  that  if  these  River- 
side dealers  are  placed  on  an  equal  rate  basis  with  San  Bernar- 
dino merchants,  the  opportunity  will  be  given  to  resort  owners 
to  precipitate  between  these  dealers  a  competitive  contest;  and 
the  following  excerpt  from  the  testimony  of  Mr.  Skinner  clearly 
indicates  their  interest  and  purpose: 

'Tor  instance,  Oudahy  (San  Bernardino  meat  dealer)  offered 
me  a  discount  on  thirty  ribs  and  loins  and  I  got  Mr.  Oehls  (San 
Bernardino  meat  dealer)  on  the  'phone  and  I  read  the  letter  to 
him  and  he  said,  'That  is  a  good  price,  but  I  will  meet  it.'  He 
shipped  thirty  ribs  and  loins  and  I  called  the  Cudahy  people  up 
and  told  them  that  I  would  accept  their  price  and  they  shipped  it, 
which  amounted  to  a  hundred  and  twenty  some  dollars  saving. 
So,  if  I  have  Wilson  (Riverside  meat  dealer)  in  the  same  place 
I  will  have  a  nice  three-cornered  fight." 

There  is  no  testimony  in  the  record  that  these  Riverside  mer- 
chants or  resort  owners  intend  to  reduce  their  prices  or  charges  to 
the  general  public,  but,  on  the  contrary,  thei'e  is  direct  evidence 
that  no  reduction  of  prices  will  be  made. 

The  Chamber  of  Commerce  of  Riverside,  by  resolution,  de- 
clined to  endorse  the  proposed  passenger  service  of  this  applicant, 
but  favors  the  proposed  freight  service  on  the  sole,  limited  and 
particular  basis  that  the  merchants  of  Riverside  will  be  enabled 
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to  increase  their  business  with  resorts  in  the  San  Bernardino 
mountains. 

[1]  This  Commission  has  clearly  heretofore  established  the 
doctrine  that  certificates  to  operate  an  auto  stage  or  freight  serv- 
ice shall  be  granted  or  withheld  upon  the  basis  of  whether  the 
rights,  welfare  and  interest  of  the  general  public  will  be  ad- 
vanced by  the  prosecution  of  the  enterprise  and  not  upon  the  pri- 
vate benefit  or  advantage  that  may  accrue  to  any  carrier,  shipper 
or  consignee. 

In  support  of  the  proposed  passenger  service  of  this  applicant, 
testimony  was  introduced  to  the  effect  that  there  have  been  about 
an  average  of  four  inquiries  daily  at  Redlands  and  about  a  dozen 
inquiries  at  Riverside  for  auto  stage  service  between  these  two 
communities,  but  there  was  little  or  no  evidence  of  any  desire  or 
demand  for  stage  service  between  Riverside  and  San  Bemar- 
dina 

It  appears  that  there  are  about  seventy-five  families  at  River- 
side who  spend  their  vacations  in  the  San  Bernardino  mountains 
and  th-at  a  portion  of  these  would  avail  themselves  of  this  stage 
service,  but  it  was  shown  by  the  testimony  of  protestants  that  the 
great  majority  of  these  families  use  their  own  private  automo- 
biles and  either  carry  their  own  supplies  with  them  pr  buy  them 
from  the  stores  at  the  various  mountain  resorts.  The  record 
shows  that  the  Mission  Inn  Hotel  at  Riverside  from  time  to 
time,  at  its  own  expense,  transports  overland  tourists  by  private 
automobile  or  taxicab  to  the  Mountain  Auto  Line  at  San  Bernar- 
dino, for  the  reason  that  this  class  of  travelers  cannot  be  subject- 
ed to  any  inconvenience  of  waiting  for  the  Pacific  Electric  serv- 
ice, and  that  applicant's  proposed  through  service  would  meet  the 
demands  of  this  particular  class.  This  Commission  has  never 
recognized  any  class  distinctions  in  the  regulation  of  public  serv- 
ice. 

Loma  Linda  is  an  intermediate  point  between  Riverside  and 
Redlands.  It  is  in  reality  a  sanitarium  and  not  a  settlement, 
and  its  patients,  nurses,  and  employees  aggregate  about  700  or 
800  persons.  It  operates  a  small  factory  for  the  production  of 
health  foods,  especially  for  the  institution,  and  conducts  both  at 
San  Bernardino  and  Redlands  small  stores  for  the  sale  of  their 

P.U.K.1022D. 


RE  MOTOR  TRANSIT  CO.  601 

health  products.  Some  sales  are  made  at  .Riverside,  where  no 
store  is  conducted,  and  the  Eiverside  merchants  who  handle  these 
health  foods  often  transport  them  in  their  own  delivery  trucks. 
Most  of  the  supplies  for  the  institution  are  obtained  in  whole- 
sale quantities  at  Los  Angeles  by  a  purchasing  agent.  The  record 
shows  that  the  volume  of  passenger  traffic  between  this  institution 
«nd  Eiverside  is  small;  that  there  are  three  medical  students 
and  one  stenc^apher  who  attend  daily  from  Eiverside,  together 
with  fi  few  or  limited  number  of  visitors  who  either  use  their 
private  machines  or  the  service  of  the  Motor  Transit  Company 
And  the  Pacific  Electric  EaUway  through  San  Bernardino. 
,  Some  evidence  was  offered  by  the  Motor  Transit  Company  to 
the  effect  that  there  are  about  160  employees  of  the  California 
Portland  Cement  plant,  just  south  of  Colton,  who  live  in  Colton 
and  San  Bernardino  and  would  avail  themselves  of  this  proposed 
Auto  stage  service.  W.  C.  Hanna,  chief  chemical  engineer  for 
this  plant,  having  direct  knowledge  of  the  facts,  testifying  for  the 
Pacific  Electric  Company,  showed,  however,  thaty  out  of  the 
460  employees  of  this  plant,  410  live  right  near  and  only  40 
away  from  the  plant,  and  that  two-thirds  of  all  the  employees  are 
Mexicans.  Many  of  those  living  away  from  the  plant  own  their 
-own  automobiles  or  use  bicycles,  and  the  others  are  entirely  satis- 
fied with  the  Pacific  Electric  service.  Applicant  offered  little  or 
no  evidence  concerning  the  need  of  this  service  at  any  other  inter- 
mediate point,  but  indicated  its  hope  and  expectation  that  if  the 
service  is  authorized,  a  roadside  business  could  be  developed. 

The  Pacific  Electric  Eailway  Company  offered  in  evidence  its 
time  schedules  and  rates  and  fares  in  effect  on  its  line  between 
Eiverside,  San  Bernardino  and  Eedlands  and  all  intermediate 
points.  The  evidence  shows  that  this  rail  carrier  operates  twenty- 
«ix  fast  electric  trains  daily  in  each  direction  between  these  three 
cities,  and  maintains  practically  an  hourly  service  between  the 
hours  of  5  in  the  morning  and  12  o'clock  midnight.  The  seating 
capacity  of  their  cars  ranges  from  sixty  to  twenty  passengers. 

Four  exhibits  were  offered  in  evidence  by  this  protestant,  show- 
ing an  on  and  off  check  of  actual  travel  for  one  day  shortly  before 
the  hearing,  between  these  three  cities,  which  clearly  shows  that 
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the  volume  of  passenger  traffic  is  far  below  the  seating  capaci-ty 
of  its  ears,  and  that  its  cars  are  seldom  fully  loaded. 

A  check  made  by  this  carrier  of  tickets  sold  by  agents  at 
side  and  Redlands  shows  that  the  combined  or  total  sales  of  tic 
between  these  two  points  for  January,  February,  and  Marct^ 
1921,  was,  for  one  way,  only  408,  and  for  round  trips  only  3^ 
which  makes  an  average  of  about  10  single  trips  per  day 
ways. 

This  carrier,  with  reference  to  Loma  Linda  passenger  ser 
makes  also  direct  connections  at  Colton  with  the  Southern 
Company,  which  has  two  trains  in  each  direction  that  sto- 
Loma  Linda. 

O.  A.  Smith,  general  passenger  agent  of  the  Pacific  El 
Company,  testified  to  the  effect  that  this  protestant  rende 
adequate  and  satisfactory  service  in  every  respect  and  is  abl 
willing  to  furnish  all  necessary  equipment  and  maintain 
schedules  suitable  to  its  patrons  and  the  general  public, 
record  shows  that  this  rail  carrier  has  always  adequatel^^ 
efficiently  met  all  peak  demands  of  large  passenger  move 
to  such  events  as  the  San  Bernardino  Orange  Show  and 
annual  festivals  and  holidays. 

The  group  of  protestants  in  San  Bernardino  county  ca 
large  number  of  wholesale  and  retail  merchants,  business- 
and  county  officials,  residing  respectively  at  San  Bemajc* 
Redlands  and  Colton,  in  protest  against  these  applications, 
testimony  shows  almost  a  unanimous  sentiment  against  the 
ing  of  the  application  of  the  Motor  Transit  Company. 

It  appears  that  for  many  years  at  San  Bernardino  yr 
wholesale  dealers  and  retail  merchants  have  maintained  an. 
ducted  large  establishments  for  the  sale  of  all  staple 
and  all  supplies,  goods  and  materials  of  every  kind  and  cha^: 
and  for  years  and  past  seasons  have  met  every  demand     o^ 
classes  visiting  and  sojourning  and  doing  business  in  tb.^     fc>aii 
Bernardino  mountains.    Nevertheless,  they  have  had  to  m.^^^*'    ^^ 
active  competition  of  numerous  dealers  in  other  cities  of  Scy^^^^^n 
California,  particularly  jobbers  at  Los  Angeles  and  Ei^v^^^^*^^^^ 
who  have  used  either  the  facilities  respectively  of  the    I^^cific 
Electric  Company  and  other  rail  carriers^  or  their  owxi.    auto 
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truck  deliveries,  and  after  absorbing  transportation  costs  have 
enjoyed  their  own  profitable  share  of  business  in  the  San  Bern- 
ardino mountains. 

In  this  connection  the  record  shows  that  the  Pacific  Electric 
Railway  has  adequately  and  satisfactorily  transported  from  Los' 
Angeles  and  other  points  all  freight,  both  perishable  and  other- 
wise, consigned  to  it  and  destined  to^  the  mountain  trade. 

Practically  every  witness  from  the  communities  of  the  pro- 
testant  group  testified  that  the  service  of  the  Pacific  Electric 
Railway  Company  is  adequate  and  satisfactory,  and  that  no  need 
or  demand  exists  for  the  proposed  Motor  Transit  line.  With 
reference  to  the  desire  of  the  applicant.  Motor  Transit  Company, 
to  place  Riverside  in  the  same  geographical  zone  as  San  Bern- 
ardino and  Redlands,  testimony  was  offered  by  the  protestant 
group  of  San  Bernardino  county  to  show  that  at  no  time  did 
Riverside  ever  join  or  offer  to  join  in  the  expenditure  of  tens  of 
thousands  of  dollars  specially  raised  by  bond  election  and  appro- 
priation out  of  the  treasury  of  San  Bernardino  County  for  the 
construction  and  maintenance  respectively  of  the  San  Bernardino 
mountain  highways  and  their  approaches.  The  testimony  of 
Rex  B.  Goodcell,  judge  of  San  Bernardino  county  and  president 
of  the  San  Bernardino  chamber  of  commerce,  is  a  clear  and  con- 
cise sunmaary  of  the  absence  of  any  necessity  for  this  proposed 
stage  and  truck  servica  He  had  interviewed  half  the  merchants 
in  San  Bernardino,  as  well  as  a  hundred  business  men,  and  they 
all  had  endorsed  the  adequacy  of  the  existing,  rail  facilities  and 
were  unalterably  opposed  to  the  proposal  of  the  Motor  Transit 
Company,  as  being  unfair,  unjust  and  unnecessary,  of  artificially 
including  Riverside  in  the  same  geographical  district  as  San 
Bernardino  and  Redlands. 

Dr.  J.  IT.  Baylis,  who  conducts  the  largest  resort  on  the  western 
end  of  the  *'Rim  of  the  World  Drive,"  near  Little  Bear  Lake, 
has  purchased  for  fourteen  years  all  his  supplies  from  San  Bern- 
ardino merchants,  and  testified  that  his  every  demand  had  been 
met  and  that  there  was  no  necessity  for  this  proposed  service. 

We  have  given  careful  consideration  to  all  the  evidence  in  this 
proceeding,  and  are  of  the  opinion  and  find  as  a  fact  that  the 
Motor  Transit  Company  has  presented  no  evidence  to  justify  the 
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authorization  of  its  proposed  additional  passenger  and  freight 
service.  By  its  admissions  in  the  record,  this  applicant  concedes 
that  the  presetit  demands  are  so  limited  that  at  the  outset  neither 
the  freight  nor  the  passenger  service  alone  will  be  profitable  and 
not  even  self-supporting,  but  believes  that  in  the  future  a  profit- 
able business  may  be  built  up  if  both  are  combined.  It  does  not 
desire  the  authority  to  operate  one  service  without  the  other. 

[2]  A  showing  of  public  necessity  cannot  be  predicated  upon 
an  applicant's  belief  of  what  business  he  may  develop  in  the  way 
of  additional  traffic  between  two  or  more  given  points.  The 
record  shows  that  the  traffic  expected  to  be  secured  had  little  or 
no  existence  at  the  time  of  filing  the  application,  and  if  present 
transportation  facilities  are  adequate  there  is  no  public  necessity 
for  the  establishment  of  additional  service  designed  to  care  for 
business  which  may  or  may  not  materialize  in  the  future. 
^  [3]  Moreover,  this  Commission  has  repeatedly  held  on  appli- 
cations for  certificates  of  public  necessity  and  convenience,  par- 
ticularly where  an  additional  service  is  proposed  which  will 
virtually  parallel  existing  carriers,  that  a  clear  and  affirmative 
showing  must  be  made  that  the  existing  transportation  facilities 
are  inadequate  or  unsatisfactory.  There  is  no  evidence  in  this 
case  that  the  existing  transportation  facilities  are  in  any  way 
inadequate,  even  though  it  may  appear  that  the  convenience  of 
a  limited  few  may  be  served  at  one  or  two  intermediate  points. 

We  have  already  indicated  herein  that  the  public  necessity  is 
determined  by  this  Commission  upon  the  demand  and  needs  of 
the  public  at  large  and  not  on  the  advantage  that  may  come  to  a 
particular  shipper  or  consignee.  We  are,  therefore,  clearly  of 
the  opinion  that  the  application  of  Motor  Transit  Company 
should  be  denied. 

J.  C.  Best  operates  an  automobile  passenger  stage  line  between 
Santa  Ana  and  Riverside,  by  way  of  the  Santa  Ana  canyon, 
serving  Olive,  Orange,  Corona  and  other  intermediate  points, 
and  the  granting  of  his  application  would  permit  an  extension 
of  his  operations  to  Oolton  and  San  Bernardino. 

This  applicant  called  his  son,  R.  C.  Best,  a  driver  on  the  linc^ 
and  two  others  as  witnesses  in  support  of  the  application. 

The  evidence  shows  that  this  proposed  service  is. based  wholly 
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upon  the  plan  and  desire  of  the  applicant  to  obviate  some  incon- 
venience and  a  short  lay-over  at  Riverside  by  passengers  trans- 
ferring to  and  from  the  Pacific  Electric  Eailway. 

Applicant  testified  to  the  effect  that  there  has  been  a  daily 
average  of  about  four  or  five  requests  at  Santa  Ana  for  transpor- 
tation to  San  Bernardino,  but  there  is  nothing  at  all  in  the  record 
to  indicate  whether  there  have  been  any  inquiries  or  requests  at 
San  Bernardino  or  Colton  for  stage  service  to  Santa  Ana,  The 
two  vTitnesses  for  applicant,  who  reside  at  Santa  Ana  and  make 
but  occasional  visits  to  Colton  or  San  Bernardino,  complained 
only  of  the  inconvenience  of  a  ten  or  fifteen-minute  lay-over  at 
Riverside. 

It  appears  that  during  three  months  in  the  summer  time  only, 
some  San  Bernardino  people  visit  the  beaches  and  some  Santa 
Ana  people  go  to  the  mountains,  all  of  whom  might  avail  them- 
selves of  this  proposed  stage  service,  but  there  is  no  evidence  in 
the  record  to  disclose  the  volume  of  this  travel  or  that  the  Pacific 
Electric  Railway,  -protestant,  has  ever  failed  in  any  way  to  meet 
the  demands  of  this  particular  traffic. 

Two  petitions  were  offered  in  evidence  by  this  applicant,  signed 
by  many  citizens  of  Santa  Ana  and  Colton,  requesting  in  general 
terms  the  authorization  of  this  proposed  extension,  but  it  appears 
that  a  very  limited  number  of  these  signers  ever  visit  San  Bern- 
ardino or  Colton  and  that  most  of  them  signed  at  the  mere 
request  of  applicant,  and  none  of  them  appeared  at  the  hearing. 

Petitions  and  similar  documents  favoring  the  granting  of  an 
application  are  not  the  best  evidence,'  and  as  a  rule  have  little  or 
no  evidentiary  value,  as  the  signers  are  usually  not  present  for 
cross-examination,  and  while  such  documents  are  received  by  the 
Commission,  they  are  accorded  such  weight  as  is  merited  by  the 
facts  and  circumstances  of  the  particular  case  under  consider- 
ation. 

A  study  and  comparison  of  the  time  schedule  of  the  Pacific 
Electric  Railway,  which  makes  hourly  trips  between  San  Bern- 
ardino and  Riverside,  with  the  schedule  of  this  applicant,  J.  C. 
Best,  which  only  makes  two  round  trips  daily  and  three  on 
Saturdays  and  Sundays,  between  Riverside  and  Santa  Ana,  con- 
vinces us  that  it  will  be  a  very  easy  and  simple  matter  for  ap- 
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plicant  to  adjust  his  schedule  to  that  of  the  Pacific  Electric  Rail- 
way and  thereby  eliminate  any  lay-over  by  making  direct  con- 
nections therewith. 

This  applicant,  in  seeking  an  extension  of  his  service,  which 
parallels  the  Pacific  Electric  Railway,  has  also  offered  no  evi- 
dence whatever  to  show  that  this  protestant's  service  is  inadequate 
or  that  the  public  necessity  requires  such  additional  facilities, 
and  we  are  of  the  opinion,  therefore,  that  his  application  should 
be  denied. 


IDAHO   PUBIilO   UTIIilTIES   COMMISSION. 

J.  A.  DAVENFOBT^  Doing  Business  under  name  of  Mackay  Tele- 
phone Company 

V. 

IDAHO  METALS  COMPANY. 

[Case  F-473,  Order  No.  850.] 

ContmisHona  —  Jurisdiction  —  Property  rights  —  A!>rogated  rate 
contract. 

1.  The  Idaho  Commission  haa  no  jurisdiction  to  pass  on  property 
rights  of  parties  to  a  contract  for  free  service  entered  into  as  part 
of  the  consideration  for  the  sale  of  a  telephone  line,  although  free 
service  is  ahrogated  by  the  Commission  on  the  ground  that  it  is  dis* 
criminatory. 

JHsorimination  —  Bates  —  Free  service  —  Contract  —  Telephones, 

2.  The  furnishing  of  free  telephone  service  is  preferential  and 
discriminatory  and  should  be  discontinued,  although  such  service  is 
alleged  to  be  furnished  as  part  of  the  consideration  for  the  sale  of 
telephone  property. 

[June  22,  1922.] 

Complaint  alleging  that  telephone  subscriber  refuses  to  pay 
for  service  on  account  of  a  contract  for  free  service  as  part  of  the 
consideration  for  a  sale  of  property ;  telephone  company  ordered 
to  charge  and  collect  the  schedule  rate  and  charges. 

Appearances:  J.  A,  Davenport,  Mackay,  Idaho,  for  Com- 
plainant; Frank  J.  Gustin,  Attoniey  at  Law,  Salt  Lake  City, 
Utah,  for  Defendant ;  A.  H.  Conner,  Special  Assistant  Attorney 
General,  Boise,  Idaho,  for  the  Commission. 
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By  the  Commission:  In  a  complaint  filed  October  25,  1921, 
•complainant  alleges  that  he  acquired  the  telephone  exchange  and 
system  owned  and  operated  as  the  Mackay  Telephone  Company 
on  the  1st  day  of  July,  1921,  that  his  predecessor  in  interest,  un- 
der some  arrangement,  was  furnishing  to  the  defendant,  two  free 
telephones  at  the  time  of  said  purchase,  and  that  since  the  ac- 
quisition of  said  property  by  complainant  he  has  continued  to 
furnish  ^ree  service;  that  an  effort  has  been  made  to  induce  the 
defendant  to  pay  for  the  service  furnished  at  the  standard  rates 
on  file  with  the  Commission  but  that  defendant  has  refused  set  to 
do. 

Complainant  prays  that  this  Conmiission  make  an  investigation 
of  the  situation  and  such  order  in  the  premises  as  may  seem  prop- 
er and  just. 

This  matter  came  regularly  on  for  hearing  pursuant  to  notice  at 
Mackay,  Idaho,  on  the  12th  day  of  April,  1922,  before  Commis- 
sioners £rb  and  Thompson,  at  which  time  a  stipulation  of  facts 
was  entered  by  and  between  the  respective  parties,  and  the  matter 
finally  submitted  to  and  taken  imder  advisement  by  the  Commis- 
sion. 

From  the  facts  as  stipulated,  it  appears  that  prior  to  November 
16, 1908,  the  Empire  Copper  Company,  predecessor  in  interest  to 
the  Idaho  Metals  Company,  defendant  herein,  and  to  whose  in- 
terest the  present  defendant  has  succeeded,  owned  a  telephone  line 
<5onsisting  of  certain  physical  property,  and  a  franchise  granted 
by  the  trustees  of  the  Village  of  Mackay ;  that  on  or  about  Novem- 
ber 16,  1908,  the  Empirp  Copper  Company  sold  and  transferred 
to  the  Mackay  Telephone  Company,  predecessor  in  interest  of  the 
complainant,  J.  A.  Davenport,  doing  business  under  the  name  of 
the  Mackay  Telephone  Company,  the  physical  property  of  the 
telephone  line,  together  with  an  assignment  of  its  interest  under 
the  franchise  granted  by  the  trustees  of  the  village  of  Mackay ; 
that  the  consideration  for  such  transfer  and  assignment  was  the 
payment  to  the  Empire  Copper  Company,  the  Mackay  Telephone 
Company  of  $200  in  cash  and  the  execution  of  a  certain  agree- 
ment of  lease  as  follows:  *^This  indenture  made  this  16th  day  of 
November,  1908,  between  the  Mackay  Telephone  Company,  a 
corporation,  organized  and  existing  under  the  laws  of  the  state 
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of  IdaliO,  party  of  the  first  part,  and  the  Empire  Copper  Compa- 
ny, a  corporation,  organized  and  existing  under  the  laws  of  the 
state  of  Maine,  party  of  the  second  part,  WITNESSETH : 

The  said  party  of  the  first  part  for  and  in  consideration  of  the 
snm  of  $1  to  it  iii  hand  paid^  and  other  valuable  considerations, 
do  by  these  presents,  demise  and  lease  unto  said  party  of  the 
second  part,  its  successors  and  assigns,  two  telephones,  at  place 
to  be  directed  by  said  Empire  Copper  Company,  with  all  local 
connections  and  free  from  all  switch  charges  or  local  charges  of 
any  kind,  with  the  appurtenances  thereunto  belonging;  for  the 
term  of  the  telephone  franchise  heretofore  granted  by  the  village 
of  Mackay,  Custer  county,  Idaho,  to  the  Idaho  Development 
Company,  and  heretofore  assigned  to  the  party  of  the  first  part 
herein,  or  for  the  life  of  any  telephone  franchise  hereinafter 
granted  to  the  party  of  the  first  part,  by  the  village  of  Mackay, 
Custer  county,  Idaho,  or  any  telephone  franchise  granted  to  its 
assigns  or  successors  in  interest  by  said  village,  and  the  said  party 
of  the  first  part  does  hereby  covenant,  promise,  and  agree  that 
said  party  of.  the  second  part  can  and  may  peaceably,  quietly 
have,  hold,  and  enjoy  the  said  premises  for  the  term  aforesaid. 

IN  WITNESS  WHEREOF,  The  said  party  of  the  first  part 
has  hereunto  set  its  hand  and  seal  on  the  16th  day  of  November, 
1908. 

(SEAL)  MACKAY  TELEPHONE  COMPANY. 

Witnesses :  By  M.  D.  Kilgore,  President" 

A.  L.  FOWLER 

This  agreement  was  duly  acknowledged  and  was  recorded  in 
Custer  county,  Idaho,  and  subsequent  to  the  execution  of  this 
agreement  and  the  sale  of  property,  the  franchise  known  as  Ordi- 
nance No.  10  was  repealed  by  the  board  of  trustees  of  the  village 
of  Mackay.  An  ordinance,  known  as  Ordinance  No.  43,  grant- 
ing a  franchise  to  one  Alex  Burnett,  was  passed  by  the  board  of 
trustees  of  the  village  of  Mackay  and  subsequently  repealed,  and 
on  the  5th  day  of  January,  1909,  a  telephone  franchise  was 
granted  to  E.  A.  Bailey  and  assigns  by  Ordinance  No.  48,  duly 
passed  by  the  village  trustees  of  the  village  of  Mackay,  which 
said  franchise  was,  on  January  16,  1909,  duly  accepted  by  said 
grantee  and  passed  into  the  hands  of  the  present  complainant  and 
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is  the  franchise  under  which  the  present  complainant  is  now  op- 
erating as  a  public  utility  under  the  name  of  the  Mackay  Tele- 
phone Company.  At  the  time  of  the  transfer  of  the  telephone 
property,  said  property  was  owned  by  the  Empire  Copper  Com- 
pany and  the  Empire  Copper  Company  was  later  succeeded  by  the 
Idaho  Metals  Company,  the  present  defendant,  and  the  contract 
of  lease  hereinbefore  mentioned  was  duly  assigned  to,  and  is  now 
owned  by,  the  present  defendant.  Tlr  present  complainant,  J. 
A.  Davenport,  is  the  successor  in  interest  and  assignee  of  the 
Mackay  Telephone  Company,  which  executed  said  hereinbefore 
mentioned  agreement  of  lease,  and  is  the  successor  and  assignee 
of  said  E.  A.  Bailey,  to  whom  said  franchise  was  granted  under 
Ordinance  No.  48  and  is,  at  the  time  of  this  hearing,  the  owner 
and  operator  of  the  telephone  system  now  and  heretofore  operat- 
ed imder  the  nape  of  the  Mackay  Telephone  Company. 

The  two  telephones  mentioned  in  said « agreement  of  lease 
hereinbefore  mentioned  are  now  being  used  by  the  defendant  and 
have  been  so  used  and  connected  up  with  the  exchange  of  the  Mac- 
kay Telephone  Company  at  all  times  since  the  execution  of  said 
agreement  of  lease.  One  of  said  telephones  is  a  business  and  the 
other  a  residence  telephone,  both  being  on  the  same  circuit  From 
the  date  of  the  execution  of  said  agreement  of  lease  until  the 
month  of  March,  1921,  the  duly  established  rate  of  the  Mackay 
Telephone  Company  was  for  business  telephones  $3.50  per  mQnth 
and  for  residence  telephones  $2  per  month  and  from  and  after 
March,  1921,  to  and  including  the  date  of  the  hearing,  the  rate 
of  the  Mackay  Telephone  Company  was  for  business  telephones 
$4.25  per  month  and  for  residence  telephones  $2.50  per  month. 
The  two  telephones  herein  referred  to,  with  connecting  lines  and 
all  equipment  used  in  connection  therewith,  are  now  and,  during 
the  time  mentioned  in  the  stipulation,  have  been  the  property  of 
the  complainant,  and  his  predecessor  in  interest  and  since  the 
commencement  of  operation  of  the  exchange  of  the  Mackay  Tele- 
phone Company  on  or  about  the  16th  day  of  November,  1908, 
the  said  two  telephones  have  been  furnished  by  complainant  and 
his  predecessors  in  interest  to  the  defendant  and  its  predecessors 
in  interest,  with  all  local  connections  at  such  places  as  directed  by 
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the  defendant  and  its  predecessors  in  interest,  free  from  all 
switch  or  local  charges  of  any  kind.  i^ 

Neither  the  present  complainant  nor  any  of  his  predecessors  in 
interest  ever  actually  operated  under  Ordinance  No.  10.  At  the 
time  of  the  execution  of  the  agreement  of  lease  hereinbefore  re- 
ferred to,  and  for  some  time  prior  thereto,  tho  Empire  Copper 
Company  was  the  owner  and  operator  of  the  telephone  system 
within  Mackay,  Idaho,  extending  from  its  smelter  to  the.'  Oregon 
Short  Line  depot,  to  a  track  spur,  to  a  mercantile  place  of  busi- 
ness, to  the  manager's  home,  and  to  the  home  of  the  attorney  for 
the  company,  and  said  telephone  was  used  by  various  other  per- 
sons than  the  Empire  Copper  Company  without  charge  and  its 
equipment  was  taken  over  under  this  contract  and  under  this 
franchise  and  to-day  is  a  part  of  the  equipment  of  the  Mackay 
Telephone  Company. 

Whatever  operation  of  the  telephone  system  by  the  Empire 
Copper  Company  was  had  prior  to  and  between  the  dates  of 
November  16,  1908,  and  of  the  passing  and  acceptance  of  Ordi- 
nance No.  48  was  had  under  Ordinance  No.  10,  and  was  without 
charge  for  any  service. 

Briefs  were  filed  by  respective  parties  and  have  been  consid- 
ered by  the  Commission. 

The  defendant  contends  that  the  service  afforded  and  in  con- 
troversy  heroin  is  ^ot  free  service  but  is  furnished  under  a  con- 
tract as  purchase  price  of  the  property  used  in  furnishing  service 
to  said  defendant  and  to  the  public. 

[1,  2]  This  Commission  will  not  presume  to  pass  on  any  prop- 
erty right  of  respective  parties  or  either  of  them ;  neither  will  it 
attempt  to  say  whether  the  applicant  is  indebted  to  the  defendant. 
These  are  questions  for  a  court,  and  not  for  a  regulatory  body. 

Section  2425  of  the  Compiled  Statutes  of  Idaho  is  as  follows: 

"SCHEDULE  CHARGES  ONLY  PERMITTED.  Except  as 
in  this  chapter  otherwise  provided,  no  public  utility  shall  chai^, 
demand,  collect,  or  receive  a  greater  or  less  or  different  compen- 
sation from  any  product  or  commodity,  furnished  or  to  be  fur- 
nished or  for  any  service  rendered  or  to  be  rendered,  than  the 
rates,  tolls,  rentals,  and  charges  applicable  to  such  product  or 
commodity  or  service  as  specified  in  its  schedules  on  file  and  in 
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effect  at  the  time,  nor  shall  any  such  public  utility  refund  or 
remit,  directly  or  indirectly,  in  any  manner  or  by  any  device,  any 
portion  of  the  rates,  tolls,  rentals,  and  charges  so  specified  nor 
extend  to  any  corporation  or  person  any  form  of  contract  or 
agreement  or  any  rule  or  regulation  of  any  facility  or  privilege 
except  such  as  are  specified  in  such  schedules  and  as  are  regularly 
and  uniformly  extended  to  all  corporations  and  persons.    .    .    ." 

The  United  States  Supreme  Court,  in  construing  a  provision 
of  the  Commerce  Act,  practically  identical  in  form  with  Sec. 
2425  of  the  Compiled  Statutes  of  Idaho,  said: 

'TCn  our  opinion,  after  the  passage  of  the  commerce  act,  the 
railroad  company  could  not  lawfully  accept  from  Mottley  and 
wife  any  compensation  'different'  in  Tcind  from  that  mentioned 
in  its  published  schedule  of  rates,  and  it  cannot  be  doubted  that 
the  rates  or  charges  specified  in  such  schedule  were  payable  only 
in  money.  They  could  not  be  paid  in  any  other  wajr  without  pro- 
ducing the  utmost  confusion  and  defeating  the  policy  established 
by  the  acts  regulating  commerce.  ...  A  passenger  has  no 
right  to  buy  tickets  with  services,  advertising,  releases,  or  prop- 
erty, nor  can  the  railroad  company  buy  services,  advertising,  re- 
leases, or  property  with  transportation.  ...  It  is  further  said 
that  the  passes  contemplated  by  the  parties  were  not  strictly  free 
passes;  for,  it  is  argued,  the  railroad  company  would  receive  a 
valuable  consideration  for  each  one  issued  by  it.  This  view  is 
more  plausible  than  sound  and  does  not  meet  the  difficulty. 
Suffice  it  to  say,  in  this  case,  that  such  passes,  when  issued,  would 
be  illegal  under  the  act  of  Congress,  by  reason  of  their  not  be- 
ing paid  for  in  money,  according  to  the  company's  schedule  of 
rates,  but  in  consideration  only  of  the  release  by  Mottley  and 
wife  of  their  claim  for  damages  on  account  of  the  collision  in 
question."  '.  ,  .  Louisville  &  N.  K.  Co.  v.  Mottley,  219  U.  S. 
467,  55  L.  ed.  297,  34  L.R.A.(KS.)  671. 

The  contract  relied  upon  by  the  defendant  in  the  instant  case 
does  not  provide  for  the  payment  of  rates,  tolls,  rentals,  or  charges 
as  specified  in  the  schedules  of  the  Maekay  Telephone  Company, 
and  is  a  form  of  contract  not  regularly  and  uniformly  extended 
to  all  corporations  and  persons  and  the  compensation  for  the 
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service  afforded  thereunder  is  different  in  kind  from  that  specified 
in  the  schedules  on  file  with  this  Commission. 

Section  2427  of  the  Compiled  Statutes  of  Idaho  is  as  follows: 

"DISCRIMINATION  AND  PREFERENCE  PROHIB- 
ITED. No  public  utility  shall,  as  to  rates,  charges,  service, 
facilities,  or  in  any  other  respect,  make  or  grant  any  preference 
or  advantage  to  any  corporation  or  person  or  subject  any  corpora- 
tion or  person  to  any  prejudice  or  disadvantage.  No  public 
utility  shall  establish  or  maintain  any  unreasonable  difference 
as  to  rates,  charges,  service,  facilities  or  in  any  other  respect, 
either  as  between  localities  or  as  between  classes  of  service.  The 
Commission  shall  have  the  power  to  determine  any  question  of 
fact  arising  under  this  section." 

The  California  Commission,  in  discussing  a  contract  similar 
to  the  one  in  the  instant  case,  said : 

"In  our  opinion,  a  contract  such  as  that  presented  in  this  pro- 
ceeding is  preferential  and  amounts  to  an  unjust  discrimination 
against  the  other  consumers  of  the  water  company.  It  has  been 
the  policy  of  this  Commission  to  eliminate  all  preferential  service 
and  rates.  From  the  testimony  introduced  in  this  proceeding, 
we  are  satisfied  that  the  free  service  of  water  delivered  under  this 
contract  has  compensated  the  railroad  company  many  time^  over 
for  the  value  of  the  pipe  line  right  of  way  granted.  Our  con- 
elusion  is  not  based  upon  this  fact,  however,  for  if  any  right  of 
compensation  remains,  it  is  not  for  this  tribunal  to  adjudicate 
the  matter."  ,  .  .  Our  conclusions  are  that  the  free  water  serv- 
ice reiidered  at  Newark  is  unjustly  discriminatory  and  that  ap- 
plicant should  be  directed  to  make  a  proper  charge  for  the  water 
so  furnished."  Re  Spring  Valley  Water  Co.  P.U.R.1919E, 
C65. 

The  furnishing  of  the  service  in  controversy  in  this  case,  with- 
out collecting  therefor,  in  accordance  with  the  sche'duled  rat^s 
applicable  thereto  as  on  file  with  this  Commission,  and  crediting 
the  revenues  of  the  telephone  company  with  the  amounts  so  col- 
lected, is  preferential  and  discriminatory. 

The  Idaho  Metals  Company  may  have  some  right  of  compen- 
sation remaining  from  the  Mackay  Telephone  Company,  but  if 
80,  it  is  not  to  be  adjudicated  by  this  Commission. 
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Findings. 

The  Commission  finds  that  the  service  as  now  furnished  to  the 
Idaho  Metals  Company  by  J.  A.  Davenport,  doing  business  under 
the  name  of  the  Mackay  Telephone  Company,  is  preferential  and 
discriminatory  and  should  be  discontinued. 


IDAHO   PXnBIilC   UTHilTIES   COMMISS^^ON. 

RE    GRANGEVILLB   ELECTEIC   LIGHT   &  POWER   COM- 

PANY. 

[Case  F-464,  Order  No.  861.] 

Valuation  —  Franchises  —  Actual  expense. 

1.  A  reasonable  amount  may  be,  allowed  to  represent  the  actual 
cofit  of  securing  the  franchise  of  a  public  utility  company  when  it  is 
impossible  to  obtain  from  the  books  of  the  company  or  from  any  direct 
testimony  the  actual  amount  expended. 

Valuation  —  Water  rights  —  Cost  of  securing, 

2.  A  reasonable  amount  may  be  allowed  to  represent  the  actual 
money  expended  in  locating  and  securing  water  rights  when  evidence  of 
the  exact  amount  of  the  expenditure  made  in  securing  these  water 
rights  is  lacking. 

Voltiation  —  Overheads  —  Electric  property  —  Percentage  allowed, 

3.  An  allowance  of  11.5  per  cent  of  tangible  property  of  an  electric 
company  was  included  in  the  rate  base  to  cover  field  superintendence, 
salaries,  office  supplies  and  expense,  law  expense,  injuries  and  dam- 
ages, insurance,  taxes,  and  miscellaneous  overheads  during  construction, 
in  place  of  arbitrary  percentages  for  each  of  these  items  representing 
the  judgment  of  the  valuation  engineer. 

Valuation  —  Organization  —  B^€Lsonahle  allowance. 

4.  A  reasonable  allowance  was  made  in  a  valuation  for  rate  making 
to 'represent  organization  expenditures  of  an  electric  utility,  in  the 
absence  of  direct  evidence  as  to  the  actual  cost  of  organization. 

Valuation  —  Overheads  —  Interest  during  construction, 

5.  An  electric  utility  was  allowed  as  part  of  the  rate  base  3  per 
cent  of  the  value  of  the  physical  property,  water  rights,  franchises, 
and  organization  expenses  'for  interest  during  construction. 

Valuation  —  Overheads  —  Promotion,  ' 

6.  No  allowance  should  be  made  for  promotion  of  an  electrical 
utility's  organization,  in  the  absence  of  evidence  that  expenses  were 
incurred. 
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Valuation  —  Going  value  —  Property  development, 

7.  A  reasonable  allowance  should  be  made  to  represent  the  cost 
of  property  development  of  an  electric  utility  which  has  reached  the 
going  concern  stage. 

Valuation  —  Going  value  —  Business  development, 

8.  A  reasonable  allowance  may  be  made  in  the  valuation  of  dec- 
trie  property  which  has  reached  the  going  concern  stage,  in  order  to 
represent  the  cost  of  business  development  which  has  not  been  treated 
as  an  operating  expense. 

Valuation  —  Accrued  depreciation  —  Effect  of  good  physical  con* 
dition, 

9.  No  deduction  should  be  made  for  accrued  depreciation  in  a 
rate  proceeding  where  the  actual  physical  condition  is  good,  the  com- 
pany has  made  all  demands  for  replacement  and  construction,  and  no 
depreciation  exists  which  threatens  a  continuity  of  service,  while  the 
financial  standing  of  the  company  appears  to  be  such  as  to  reasonably 
guarantee  both  continuity  and  quality  of  service. 

Valuation  —  Unused  property  —  Dam  constructed  for  future  need. 

10.  The  excess  cost  of  constructing  a  dam  for  furnishing  electric 
power  was  deducted  from  the  rate  base  where  the  construction  had 
been  made  during  a  period  of  war  time  prices  and  the  entire  structure 
was  not,  and  would  not  for  a  considerable  time,  be  used  and  useful  in 
service. 

Valuation  —  Working  capital  —  Materials  and  supplies  —  Electric 
company, 

11.  An  electric  utility  was  allowed  working  capital  based  on  the 
•moimt  of  materials  and  supplies  carried  and  two  months'  operating 
expenses,  excluding  taxes  and  depreciation,  the  downward  trend  of 
labor  and  material  being  taken  into  consideration. 

Betum  —  Operating  expenses  —  Federal  income  tax, 

12.  Federal  income  taxes  paid  by  a  public  utility  company  should 
be  included  in  operating  expenses. 

Betum  —  Beasonableness  —  Attraction  of  capital  —  Effect  of  income 
tax, 

I 

13.  An  electric  utility  was  allowed  a  return  of  8  per  cent,  it  being 
taken  into  consideration  that  the  rate  of  return  should  be  pufficiently 
attractive  to  enable  the  utility  to  secure  money  as  needed  for  exten- 
sions and  betterments  and  also  that  the  Federal  income  tax  jwss  in- 
cluded in  operating  expenses,  the  rates  required  to  produce  this  return 
not  being  unreasonable  for  the  service  rendered. 

Depreciation  —  Electricity  —  Percentage  alloxced, 

14.  An  electric  utility  was  allowed  2i  per  cent  for  annual  deprecia- 
tion reserve. 

[June  24,  1922.] 

Investigation  of  electric  rates  proposed  by  public  ntilitr; 
propos(?d  schedule  containing  increases  not  permitted  to  become 

ofTeotive. 
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Appearances:  E.  T.  Busselle,  Valuation  Engineer,  L.  M. 
Simpson,  General  Manager,  for  Qrangeville  Electric  Light  & 
Power  Company;  Wilbur  F.  Campbell,  C.  H.  Nugent,  R.  F, 
Fulton,  Counsel  for  Consumer  Protestants. 

On  August  11,  1921,  the  Qrangeville  Electric  Light  &  Power 
Company,  an  electrical  corporation,  under  the  laws  of  Idaho, 
furnishing  electrical  current  for  lighting,  power,  and  heating 
in  the  villages  of  GrangeviUe,  Fenn,  Cottonwood,  Ferdinand, 
Craigmont,  KamifJi,  Nez  Perce,  Orofino,  Greer,  and  Eeubens, 
and  tributary  territory,  filed  with  this  Commission  a  schedule  of 
rates  and  charges  proposed,  to  be  made  effective  on  October  1, 
1921,  which  contained  material  increases  over  the  rates  and 
charges  theretofore  in  effect  Due  notice  of  the  filing  of  said 
schedule  was  given  to  the  patrons  of  the  company  and  thereafter 
protests  in  writing  were  filed  on  behalf  of  aU  of  the  communities 
served. 

The  Commission,  on  September  17,  1921,  made  and  entered 
its  Order  No.  800  suspending  said  proposed  tariff  for  a  period 
of  one  hundred  and  twenty  days  or  until  the  further  action  of 
the  Commission. 

The  interested  parties  were  advised  that  the  consideration  of 
the  proposed  schedule  of  rates  and  the  protests  thereto  would 
require  a  fixing  of  the  value  of  property  (rf  the  company  used 
and  useful  in  the  service  of  the  public.  The  matter  came  regu- 
larly on  for  hearing  at  GrangeviUe,  Idaho,  on  the  19th  day  of 
January,  1922,  before  Commissioner  Erb,  and  witnesses  were 
sworn  and  testified  and  documentary  evidence  was  introduced 
by  and  on  behalf  of  respective  parties,  and  the  matter  submitted 
and  taken  under  advisement. 

It  is  shown  that  the  GrangeviUe  Electric  Light  &  Power  Com- 
pany, hereinafter  called  the  applicant,  did,  in  compliance  with 
§  2444  of  the  Compiled  Statutes,  on  the  16th  day  of  January, 
1920,  file  with  this  Commission  an  inventory  of  all  its  physical 
property  within  the  state  of  Idaho,  showing  in  detail  the  cost  of 
construction  of  the  plant  and  system,  based  on  actual  costs  where 
available,  and  where  actual  costs  were  not  available,  based  on 
weighted  average  costs  of  previous  years,  as  follows : 
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Acct.  No. 

1  Organization  and  Franchises   : $12,772.54 

2  Water  Rights  and  Other  Intangibles  47,573.00 

3  Power  Plant  Lands 4,050.00 

4  Transmission  System  Lands    .^ 650.00 

5  Other  Lands  .* 6,150.00 

6  Power  Plant  Buildings,  Fixtures  &  Groimds 10,482.01 

7  Transmission  System  Buildings    1,562.79 

8  Miscellaneous   Buildings    13,297.66 

9  Power  Plant  Equipment   220,797.86 

10  Transmission  &  Transformer  Equipment   89,237.80 

11  Distribution  System   51,922.72 

12  Meters    , 14.049.73 

13  Lamps  and  Lamp  Equipment 6,487.61 

14  Telephone   Lines    4,947.41 

15  Miscellaneous  Equipment    19,498.42 

10     ^         Salaries  During  Construction    36,225.40 

17  Office  Supplies  and  Expenses  During  Construction  ...         8,452.70 

18  Law  Expense  During  Construction   2,113.19 

19  Injuries  and  Damages  During  Construction   6.804.86 

20  .  Insurance  During  (>>nstru<ftion  7,589.59 

21  Taxes  During  Construction  •.         4,500.83 

22  Interest  During  Construction    31,117.30 

23  Miscellaneous  Overheads  During  Construction   4,486.46 

$003,769.88 

This  inventory  and  the  prices  applied  to  the  various  units, 
have  been  carefully  checked  by  the  engineering  department  of 
the  Commission,  and  so  far  as  the  valuation  of  the  physical  units, 
as  covered  by  Account  Numbers  3  to  15,  both  inclusive,  are  con- 
cerned, may  be  accepted  by  the  Commission  as  a  correct  inventory 
and  fair  appraisal. 

[1]  Under  Accouftt  No.  1,  Organization  and  Franchises,  the 
Commission  finds  no  direct  evidence  of  money  expended  in  secur- 
ing franchises,  but  does  find  that  the  applicant  owns  and  holds 
seven  franchises  for  the  construction,  maintenance,  and  operation 
of  electric  systems  in  the  villages  of,  respectively,  Cottonwood, 
Grangeville,  Kamiah,  Ilo  (now  Craigmont),  Nez  Perce,  Orofino, 
and  Vollmer,  (now  Craigmont). 

The  Commission  will  not  allow  a  valuation  for  franchise  other 
than  the  money  actually  expended  in  securing  same,  and  while 
it  is  impossible  to  obtain  from  the  books  of  the  company  or  from 
any  direct  testimony,  the  actual  amount  expended  in  securing 
these  seven  franchises,  the  Commission  will  allow  the  sum  of 
$250  each,  or  $1,750  for  franchises  imder  Account  No.  1  while 
Organization  will  be  cared  for  separately. 

Under  Account  No.  2  the  applicant  claims  a  value  of  water 
rights  and  other  tangibles  amounting  to  $47,573.    The  testimony 
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shows  that  the  applicant  owns  two  water  rights,  one  on  liie  South 
Fork  of  the  Clearwater  river  and  one  on  Lolo  Greek,  both  of 
which  are  developed  and  used  by  the  applicant  in  the  generation 
of -electrical  current. 

[2]  The  Conunission  will  make  no  allowance  for  water  rights 
other  than  the  actual  money  expended  in  locating  and  securing 
game.  While  evidence  of  the  exact  amount  of  expenditure  made 
in  securing  these  two  water  rights  is  lacking,  we  shall  allow  the 
sum  of  $250  each,  or  a  total  of  $500,  for  water  rights  under  Ac- 
count ITo.  2.  Other  intangibles  will  be  considered  elsewhere  in 
this  decision. 

Now,  substituting  $1,750  for  the  sum  of  $12,772.54,  shown 
by  applicant  in  Account  No.  1,  and  $500  for  applicant's  figure 
$47,673,  in  Account  No.  2,  we  have  a  value  of  $444,384.01  for 
Accounts  No.  1  to  15,  both  inclusive. 

[3]  The  applicant  has  set  up  Account  No.  16,  Salaries  During 
Construction  by  taking  a  fixed  percentage  of  each  of  Accounts 
No.  3  to  14,  inclusive,  using  3  per  cent  of  Accounts  No.  4  and  5, 
5  per  cent  of  Accounts  No.  3,  6  per  cent  of  Accoimts  6,  7,  and 
8,  8  per  cent  of  Account  No.  9,  and  10  per  cent  of  Accounts  No. 
10  to  14,  inclusive. 

Account  No.  17,  Office  Supplies  and  Expenses  During  Con- 
struction, was  arrived  at  by  applicant  through  applying  a  straight 
2  per  cent  on  Accounts  No.  3  to  14,  inclusive. 

Account  No.  18,  Law  Expense  During  Construction,  is  5  per 
cent  of  Accounts  3  to  14  inclusive. 

Accoimt  No.  19,  Injuries  and  Damages  During  Construction, 
is  7  per  cent  of  Account  No.  12,  1.2  per  cent  of  Accounts  No. 
6,  7  and  8,  1.3  per  cent  of  Account  14,  1.6  per  cent  of  Account 
No.  9  and  1.9  per  cent  of  Accounts  10,  11  and  13. 

Account  No.  20,  Insurance  During  Construction,  is  3  per  cent 
of  Accounts  6,  7,  8  and  9,  and  .1  per  cent  of  Accounts  12  and  13. 

Account  No.  21,  Taxes  During  Construction,  is  1  per  cent  of 
Accounts  9, 10,  11, 12,  13,  and  14,  1.5  per  cent  of  Accounts  6,  7, 
and  8  and  2.5  per  cent  of  Accounts  3,  4  and  5. 

Account  No.  22  is  12  per  cent  of  Account  3  and  6  per  cent  of 
Account  1,  Accounts  No.  4  to  21,  each  inclusive,  and  Account 
No.  23. 
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Account  No.  23  is  .4  per  cent  of  Account  12,  1  per  cent  of 
Accounts  6,  7,  8,  9,  14,  and  15,  and  1.2  per  cent  of  Accounts 
10,  11,  and  13. 

The  set  up  of  the  applicant  on  these  Accounts  Nos.  16  to  23, 
inclusive,  is  not  supported  by  testimony  as  to  actual  expenditures, 
and;  in  fact,  no  record  of  expenditures  is  available.  The  per- 
centages used  are  simply  arbitrary,  representing  the  judgment 
of  the  valuation  engineer,  and  cannot  be  accepted  as  the  correct 
basis  of  a  finding  of  these  elements  of  value. 

In  the  light  of  the  testimony  offered  in  this  case,  and  of  >the 
experience  of  the  Commission  in  other  valuations  of  electric  prop- 
erties, where  information  has  been  available,  the  Commission  will 
allow  11.5  per  cent  of  Accounts  No.  1  to  15,  each  inclusive,  to 
cover  Field  Superintendence,  Salaries,  Office  Supplies  and  Ex- 
pense, Law  Expense,  Injuries  and  Damages,  Insurance,  Taxes, 
and  Miscellaneous  Overheads  during  Construction,  amounting  to 
the  sum  of  $51,104.16. 

Organizdiiotk 

[4]  No  direct  evidence  is  available  as  to  the  actual  'cost  of 
organization,  and  yet  the  Commission  knows  that  certain  ex- 
penditures were  necessary  and  were  required  to  be  made.  In  the 
absence  of  direct  testimony  and  considering  the  size  of  the  organi- 
zation as  first  perfected,  we  shall  allow  the  sum  of  $500  for 
organization  expenses. 

Interest  During  Construction. 

[6]  The  evidence  shows  that  the  system  of  the  applicant  was 
constructed  piece-meal  over  a  considerable  period  of  time  and 
considering  all  the  circumstances  surrounding  the  construction, 
the  Commission  believe  that  a  fair  allowance  for  interest  during: 
construction,  under  the  immediate  circumstances,  is  3  per  cent 
on  the  value  of  the  physical  property,  Water  Rights,  Franchises, 
and  Organization  expenses,  amounting  to  the  sum  of  $14,879.65, 
and  so  fixes  it. 

PromotiofL 

[6]  There  is  nothing  before  the  Commissfon  to  indicate  that 
expenses  were  incurred  in  the  promotion  of  this  organization  and 
no  allowance  is  made  therefor. 
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Property  Development, 

[7]  The  property  now  constituting  the  electrical  system  of  the 
applicant  was  builded  up  by  a  consolidation  and  the  physical  con- 
nection of  a  number  of  smaller  systems  and  the  development  of 
new  territory  requiring  and  necessitating  planning,  work  and 
expenditures  to  carry  the  property  from  the  experimental  stage 
to  the  point  where  same  was  established,  with  business,  attached, 
so  as  to  become  a  "going  concern." 

The  value  which  attaches  to  all  properties  which  have  reached 
the  going  concern  stage  results  from  what  may  quite  properly 
be  divided  into  two  classes,  "Property  Development"  and  "Busi- 
ness Development." 

The  cost  of  Property  Development  is  mostly  to  be  met  during 
the  early  life  of  a  property  where  changes  in  plans,  machinery, 
and  equipment  are  required.  Duplication  must  be  eradicated 
and  the  property  rounded  out  into  a  well-functioning  system. 

Such  a  value  undoubtedly  exists  in  the  applicant's  system,  and, 
in  view  of  the  conditions  surrounding  the  development  of  the 
system  in  the  territory  served,  we  believe  the  sum  of  $17,340 
to  be  a  fair  and  just  allowance  for  this  item,  and  to  reasonably 
represent  the  cost  of  this  factor  to  the  owner. 

Business  Development. 

[8]  Business  development  is  one  item  of  value  which  is  found 
in  a  "Going  Concern"  and  arises  out  of  that  period  when  the 
business  of  the  applicant  was  being  developed  and  includes  what 
is  sometimes  spoken  of  as  the  cost  of  attaching  business. 

Undoubtedly  a  considerable  part  of  the  expense  of  business 
development  has  been  treated  as  operating  expense  by  the  ap- 
plicant, and  yet,  beyond  this  there  is  an  additional  element  of 
value  in  the  property  of  the  applicant  which  we  estimate  and 
allow  in  the  sum  of  $19,820. 

The  inventory  and  appraisal  of  applicant  as  filed  with  the 
Commission  and  herein  considered  carried  the  investment  in 
property  of  applicant  to  September  1,  1919. 

A  study  of  the  books  of  the  company  as  developed  in  the  testi- 
mony shows  net  additions  to  property  from  September  1,  1919, 
to  December  31,  1921,  both  inclusive,  of  $43,948.61. 
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A  tabulation  of  the  foregoing  amounts,  representing  different 
elements  of  value  results  as  follows : 

Item — 

(1)  Physical  Property  as  of  September  1,  1919 $444,384.01 

( 2 )  Superintendence  and  Overheads   61,104.16 

( 3 )  Organization    500.00 

(4)  Interest  during  Construction    14,879.65 

(5 )  Property  Development 17,340.00 

( 6 )  Business  Development   19.820.00 

(7)  AdditionB  to  Property  from  Sept.  1,  1919  to  Dec.  31,  1921  43,948.61 

$691,976.43 

'Depreciation. 

[9]  It  is  shown  that  certain  theoretical  depreciation  exists  in 
the  plant  and  system  of  applicant,  but  it  is  also  shown  that  the 
actual  physical  condition  is  good.  The  applicant  has  met  all 
demands  for  replacement  and  reconstruction  and  has  not  only 
maintained  but  materially  improved  the  serviceability  of  the 
system,  and  at  the  present  time  no  known  depreciation  exists 
which  threatens  a  continuity  of  service  while  the  financial  stand- 
ing of  the  applicant  appears  to  be  such  as  to  reasonably  guarantee 
both  continuity  and  quality  of  service  and,  therefore,  no  deduc- 
tion will  be  made  for  depreciation. 

Stores,  Materials  cmd  Supplies  Included  in  Inventory. 

In  the  above,  under  Account  No.  15,  Miscellaneous  Equipment, 
there  is  carried  the  sum  of  $13,839.14  for  stores,  material  and 
supplies  on  hand,  together  with  overheads  and  interest  during 
construction  thereon.  Provision  for  this  will  properly  be  made 
under  the  head  of  Working  Capital,  this  sum,  therefore,  should 
be  deducted  from  the  value  of  Fixed  Capital,  to  avoid  duplication. 

Excess  Cost  of  Dam  Construction, 

[10]  The  applicant  has  included  in  its  inventory  and  valua- 
tion an  item  of  $177,390.85,  the  original  cost  of  construction  of 
the  Clearwater  dam,  after  giving  credit  for  salvage  of  construc- 
tion material  and  machinery. 

This  makes  a  cost  for  dam  alone  of  over  $280  per  kilowatt  volt 
ampere  of  rated  capacity  of  generators  now  installed,  or  more 
than  $330  per  kilowatt  volt  ampere  of  rated  capacity  for  the  en- 
tii-e  power  plant  investment,  which  is  out  of  all  proportion  to  the 
benefits  derived, 
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This  dam  was  constructed  during  war  time  prices,  in  the  best 
possible  manner,  and  no  question  exists  as  to  the  character  or 
cost  of  the  structure. 

This  Commission  cannot  presume  to  take  over  the  management 
of  applicant's  property,  nor  dictate  to  applicant  as  to  method  of 
construction  or  amount  of  expenditures,  but  neither  can  it  permit 
the  applicant  to  earn  a  return  on  an  injudicious  or  unreasonable 
investment. 

The  applicant  may,  through  a  vision  of  future  development  of 
territory,  and  business  to  be  attached,  or  for  some  other  reason, 
have  felt  fully  justified  in  building  for  the  future,  but,  if  so,  it 
must  be  satisfied  to  sway  such  development  and  additional  busi- 
ness for  return  on  investment  over  that  reasonably  necessary  and 
required  to  provide  for  the  demands  of  the  present  and  immediate 
near  future.  In  the  light  of  the  facts  before  the  Commission, 
and  considering  all  the  circumstances  surrounding  and  conditions 
relating  to  the  rebuilding  of  said  dam,  including  the  demands  of 
existing  service,  the  Commission  believes  that  there  is  an  excess 
of  cost  in  said  dam  over  the  immediate  or  near  future  demand  of 
applicant's  service  on  $115,304.05,  which,  while  a  real  value,  is 
not  now  and  will  not  be  for  a  considerable  time  used  and  useful 
in  service  and  therefore  must  be  considered  as  inoperative  prop- 
erty until  such  time  as  the  demand  requires  the  installation  of 
other  generating  units  and  we  therefore  deduct  the  sum  of 
$115,304.05  from  the  value  found  in  establishing  the  value  of 
the  property  now  used  and  reasonably  necessary  and  required 
in  the  service  of  the  public  to  be  used  as  a  rate  base. 

Making  these  deductions,  we  have: 

Total  value  of  applicant's  property  $591,976.43 

Deduction  from  inventory  for  materials  and  sup- 
plies           13,839.14 

Deduction  for  excess  dam  investment $115,304.05     120,143.19 

$462,333.24 

Working  Capital. 

[11]  In  order  to  maintain  material  and  supplies  and  provide 
the  labor  necessary  to  keep  the  system  in  efficient  operation,  it 
is  necessary  that  the  applicant  be  provided  with  a  reasonable 
working  capital. 

Based  on  the  amount  of  material  and  supplies  carried  and 
two  months'  operating  expenses,  excluding  taxes  and  deprecia- 
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lion,  and  taking  into  consideration  the  downward  trend  of  prices 
for  labor  and  material,  we  allow  for  working  capital  the  sum  of 
$17,500. 

Adding  to  the  value  of  the  property  used  and  useful  on  De- 
cember 31,  1921,  in  the  services  of  the  public  as  found,  of 
$462,833.24,  the  sum  of  $17,500  for  working  capital  we  have 
the  sum  of  $480,333.24,  as  the  sum  which  shall  be  used  as  a 
rate  base  in  determining  rates  to  be  charged  by  the  applicant 

Summarizing  the  foregoing  findings,  we  have  a  set-up  of  the 
property  of  the  applicant  as  follows: 


Grand. 
Aoot, 

Depre- 
ciable. 

Summary. 

Non-de- 
preciable. 

T6tttL 

1.  Organization  and  franchises  . . . 

2.  Water  ricrhts 

$1,750.00 

10,482.01 

1,562.79 

13,297.66 

220,797.86 

89,237.80 
51,922.72 
14,049.73 
6,487.61 
4.947.41 
19.498.42 

$500.00 

500.00 

4,050.00 

650.00 

6,150.00 

3.     Power  niant  lands 

4.  Transmission  system  lands  .... 

5.  Other  lands   * 

6.  Power  plant  buildings,  fixtures 

and  inrounds  

7.    Transmission    system    buildings 

S.    Miscellaneous  buildings 

9.    Power  plant  equipment 

10.    Transmission    and    transformer 
eauipment  i 

11,     Distribution  system   •••••••... 

12.    Meters 

13.  Lamp  and  lamp  equipment  .... 

14.  Telephone  lines 

15.    Miscellaneous  equipment 

Sub-Total    

$434,034.01 

$10,850.00 
61,104.16 
1*4,879.65 

$444,884.01 

16  to  21  and  25     General  overheads, 

11.5%  of  AcctP.  1  to  15  in- 

elusive,  less  organization. 

Sub-Total    

51,104.16 
495,988.17 

28             Interest  during  construction 
3% 

14,879.65 

Sub-Total    

$43,948.61 

$510  867.82 

property  development 

Business  development   

Additions  to  property   .... 

17,340.00 

19,820.00 

$43,948.61 

Sub-Total    

$477,982.62 
12,050.28 

$1,788.86 

$591,976.43 

13.839,14 
115,304.05 

Deductions : 
Stores,  material  ai\d  supplies 

accts.  15,  16-23   

Excess  cost  of  dam  ( Acct.  9 ) 

Sub-Total    

$465,932.34 

• 

$462,833.24 
17.500.00 

Workinsr  capital   

Rate  base  

480.333.24 
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Federal  Income  Tax. 

i 

[12]  The  general  trend  of  Commission  decisions  and  widi 
"vrhich  this  Commission  has  been  disposed  to  agree,  has  been  that 
Federal  income  taxes  siJiould  not  be  included  with  operating 
expenses. 

The  Supreme  Court  of  the  United  States,  in  a  decision  handed 
down  April  15,  1922,  in  the  case  of  Galveston  Electric  Co.  v. 
Galveston,  —  U.  S.  — y  P.XJ.R19i2D,  159,  speaking  through 
Justice  Brandeis,  says: 

*Tn  calculating  whether  the  5-cent  fare  will  yield  a  proper  re- 
turn, it  is  necessary  to  deduct  from  gross  revenue  the  expenses 
and  charges;  and  all  taxes  which  would  be  payable  if  a  fair  re- 
turn were  earned  are  appropriate  deductions.  There  is  no  differ- 
ence in  this  respect  between  state  and  Federal  taxes  or  between 
income  taxes  and  others.  But  the  fact  that  it  is  the  Federal  cQr- 
porate  income  tax  for  which  deduction  is  made,  must  be  taken 
into  consideration  in  determining  what  rate  of  return  shall  be 
deemed  fair." 

Under  this  decision,  the  Commission  will  allow  the  sum  of 
$1,614  Federal  income  tax  paid  by  applicant  in  1921,  to  be  in- 
cluded in  operating  expenses. 

Operating  Expenses. 

It  is  shown  that  operating  expenses  for  the  year  1921  includ- 
ing taxes  (other  than  Federal  income  taxes)  amounted  to  the  sum 
of  $35,334.94,  and  that  the  Federal  income  taxes  for  the  year 
1921  amounted  to  the  sum  of  $1,614.00,  making  the  total  oper- 
ating expenses  (including  Federal  income  taxes)  the  sum  of  $36,- 
948.94. 

Retv/m  on  Investment. 

[13]  Investments  in  public  utility  property  are  entitled  to  re- 
ceive a  fair  return  on  the  xeasonable  value  of  the  property  used 
and  useful  and  reasonably  necessary  and  required  in  serving  the 
public  under  efficient  and  economical  management:  Provided, 
that  such, return  does  not  necessitate  rates  unreasonable  for  the 
service  rendered.  What  constitutes  a  fair  return  in  an  open 
question.    The  rate  of  return  should  be  suflBciently  attractive  to 
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enable  the  utility  to  secure  money  as  needed  for  extensions  and 
betterments.  Under  the  decision  of  the  Supreme  Court  in  the 
Galveston  case,  before  mentioned,  the  Federal  income  tax  is, 
while  ultimately  a  part  of  the  return  to  the  investor,  temporarily 
passed  to  the  consumer.  Bearing  this  in  mind  and  considering 
the  evidence  in  this  case  we  believe  that  8  per  cent  is  a  fair  re- 
turn at  the  present  time  to  the  utility  under  consideration  and 
should  be  allowed  so  long  as,  rates  required  to  produce  same  are 
not  unreasnoable  for  the  service  rendered  to  the  patrons  of  the 
applicant. 

[14]  From  these  we  estimate  the  revenue  required  to  pay  oper- 
ating expenses,  taxes  (including  Federal  income  taxes),  set  aside 
2^  per  cent  depreciation  reserve  on  the  depreciable  property  and 
afford  a  fair  return  on  the  investment  in  property  used,  useful 
and  reasonably  necessary  and  required  in  the  public  service  to 

be  as  follows : 

• 

Operating  expenses  and  taxes  (including  Federal  Income  Tax)    ..  $36,948.94 

Depreciation  Reserve  2^%  on  $465,932.34  11,648.51 

Fair  return  8%  on  $480,333.24 38,426.66 

Total  Revenue  Requirement  $87,023.91 

"Revenues, 

For  the  year  ending  December  31,  1921,  it  is  shown  that  the 
revenues  of  the  applicant  were  as  follows : 

Operating  Revenue   $81,555.21 

Non-operating  Revenue    6,400.72 

Total  Revenue    $87,955.93 

Total  Revenue  Requirement   87,023.91 

Margin  of  Safety $932.02 

Upon  this  showing,  that  the  applicant  is  earning  a  slight  mar- 
gin for  a  safety  factor,  above  the  estimated  required  revenue,  the' 
application  for  increase  in  rates  should  not  be  granted. 

Findings  of  the  Commission. 

From  the  testimony  in  this  case  the  Commission  finds : 
First:   That  on  December  31,  1921,  the  Qrangeville  Electric 
Light  &  Power  Company  had  an  investment  in  property  used 
and  useful  and  reasonably  necessary  and  required  in  the  service 
of  the  public,  amounting  to  $462,833.24. 

P.U.R.1922D. 


RE  GRANGEVILLE  ELECTWC  LIGHT  &  P.  CO.  525 

Second :  That  to  the  value  of  the  property  on  December  31, 
1921,  used  and  useful  in  the  service  of  the  public,  should  be 
added  the  sum  of  $17,500  working  capital  making  a  value  of 
$480,333.24  to  be  used  as  the  proper  rate  base  for  rates  to  be 
charged  by  the  applicant. 

Third :  That  the  applicant  should  be  permitted  to  earn  an  8 
per  cent  return  upon  the  rate  base  found. 

Fourth:  That  the  applicant  should  be  required  to  set  up  an 
annual  depreciation  reserve  of  2J  per  cent  upon  the  value  of  the 
depreciable  property  of  the  applicant  found  to  be  $465,932.34. 

Fifth:  That  said  applicant  should  be  permitted  to  charge 
rates  for  service  which  would  afford  a  revenue  sufficient  to  pay 
operating  expenses  and  taxes  (including  Federal  income  tax), 
set  aside  the  annual  depreciation  reserve  of  2^  per  cent  upon 
$465,932.34  of  depreciable  property  and  afford  an  8  per  cent 
return  upon  a  rate  base  of  $480,333.24. 

Sixth:  That,  based  on  the  revenue  for  1921,  the  applicant  is 
i»ow  earning  a  revenue  slightly  more  than  sufficient  to  meet  oper- 
ating expenses,  taxes  (including  Federal  income  taxes),  set  aside 
the  annual  depreciation  required  and  afford  an  8  per  cent  return 
upon  the  rate  base. 

Seventh:  That  applicant's  proposed  schedule,  filed  with  this 
Commission  on  August  11,  1921,  containing  increases  over  rates 
and  charges  in  effect,  should  not  be  permitted  to  become  effective^ 
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NEW  TOHK  CBNTEAL  RAILROAD  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[No.  23900.] 
(—  Ind.  — ,  134  N.  E.  282.) 

Appeal  and  review  —  Commission  orders  —  Time  of  court  action. 

1.  An  action  to  set  aside  a  Commission  order  is  commenced  within 
twenty  days  after  the  final  order  as  required  by  statute  when  the  record 
shows  that  the  Commission  made  the  order  complained  of  on  De- 
cember 14,  1917,  and  on  January  2,  1918,  a  petition  for  a  rehearing 
before  said  Conunission  was  filed,  and  on  January  17th  the  petition 
was  overruled  and  the  final  order  then  made,  and  that  on  January 
dOth  the  complaint  was  filed  and  summons  served  on  February  lit^ 
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Appeal^  and  review  ^  Commission  order  «•  Exhaustion  of  remedies 
^  Courts. 

2.  A  railroad  company  attacking  a  Commission  order  as  incom- 
plete, uncertain,  imenforceable,  and  void  is  not  precluded  from  raising 
8uch  a  point  in  a  court  action,  although  no  motion  has  been  made 
before  the  Commission  to  make  the  order  more  definite,  when  it  appears 
that  ;the  company  has  applied  to  the  Commission  for  a  rehearing  and 
such  application  has  been  overruled. 

Appeal  and  review  —  Com.m,ission  order  «•  Motion  to  nu>dify, 

3.  It  is  not  necessary  for  a  party  appealing  from  a  Commission 
order  to  move  to  modify  a  judgment  affirming  such  order  since  the 
court  is  limited  to  the  power  to  set  aside  or  suspend  the  order  but 
cannot  amend  or  modify  it.  ' 

Comm^iaaiona  —  Jurisdiction  ^  Statutory  lim>itation. 

4.  A  Public  Service  Commission  is  a  body  of  special  statutory 
powers  and  acts  outside  of  its  granted  powers  are  absolutely  void. 

Com/missions  —  JPotrct*  —  Service  —  Physical  connection  —  Orders. 

5.  A  Commission  order  requiring  railroads  to  make  a  physical 
connection  but  not  prescribing  the  time,  place,  or  manner  of  making 
such  connection  is  inefi'ective  and  void. 

[February  23,  1922.] 

Appeal  from  a  superior  court  judgment  affirming  a  Commis- 
sion order  requiring  railroads  to  construct  interchange  tracks; 
judgment  reversed  with  instructions  to  sustain  appellant's  mo- 
tion for  a  new  trial. 

Appearances :  Schuyler  C.  Hubbell,  of  South  Bend,  and  Ber- 
trand  Walker  and  Sidney  C.  Murray,  both  of  Chicago,  Illinois, 
for  appellant;  IT.  S.  Lesh,  Attorney  General,  and  F.  J.  Lewis 
Meyer,  of  South  Bend,  for  appellees. 

Willoughby,  J. :  This  action  was  ccwnmenced  by  the  appel- 
lant, the  New  York  Central  Railroad  Company,  against  the  ap- 
police  the ,  Public  Service  Commission  of  Indiana  in  the  St. 
Joseph  Circuit  court,  to  set  aside  a  certain  order  of  the  Public 
Service  Commission.  The  action  was  brought  under  §  6  of  the 
Eailroad  Commission  Act  (Bums'  1914,  §  5536). 

The  appellee  Chicago,  Lake  Shore  &  South  Bend  Railway  Com- 
pany applied  for  and  obtained  leave  to  become  a  party  defendant, 
and,  on  motion  of  last-named  appellee,  the  Chicago,  Lake  Shore  & 
South  Bend  Railway  Company,  the  venue  of  this  action  was 
changed  to  the  La  Porte  superior  court. 

The  case  was  submitted  and  tried  by  the  court  upon  the 
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amended  complaint  of  appellant  and  the  answer  in  general  denial 
of  appellee.  The  amended  complaint  alleges,  in  substance,  that 
on  the  14th  day  of  December,  1917,  the  Public  Service  Commis- 
sion of  Indiana  entered  an  order  requiring  the  New  York  Cen- 
tral Railroad  Company  and  the  Chicago,  Lake  Shore  &  South 
Bend  Railway  Company  to  construct  and  maintain  interchange 
tracks  and  switches  at  the  junction  of  their  railroads  in  the  city 
of  South  Bend,  Ind.,  so  that  carload  traffic  moving  intrastate  may 
be  conveniently  interchanged  between  said  carriers  at  said  point 
of  junction. 

The  amended  complaint  also  alleges,  in  substance,  that  the 
equipment  and  the  carload  freight  of  the  Chicago,  Lake  Shore  & 
South  Bend  Railway  Company  are  not  sufficient  to  justify  said 
interchange  tracks ;  that  said  interchange  tracks  would  seriously 
impair  the  operation  of  the  New  York  Central  Railroad;  that 
said  interchange  tracks  would  not  serve  any  public  necessity ;  that 
the  order  of  the  Public  Service  Conamission  requires  the  New 
York  Central  Railroad  Company  and  the  Chicago,  Lake  Shore  & 
South  Bend  Railway  Company  to  construct  said  interchange 
tracks  across  the  right  of  way  and  tracks  of  another  railroad  com- 
pany, the  Chicago,  South  Bend  &  Northern  Indiana  Railway 
Company,  which  right  of  way  and  tracks  are  adjacent  to  and  lie 
between  the  right  of  way  and  tracks  of  the  Chicago,  Lake  Shore  & 
South  Bend  Railway  Company  and  of  the  New  York  Central 
Railroad  Company;  that  the  New  York  Central  Raiboad  Com- 
pany has  no  right  of  way  across  said  right  of  way  and  tracks  of 
the  Chicago,  South  Bend  &  Northern  Indiana  Railway  Company 
which  would  permit  the  construction  and  operation  of  said  inter- 
change tracks  in  accordance  with  said  order;  that  the  Commis- 
sion has  no  power  to  grant  to  the  New  York  Central  Railroad 
Company  and  to  the  Chicago,  Lake  Shore  &  South  Bend  Railway 
Company  the  right  to  construct  interchange  tracks  across  said 
right  of  way  and  tracks  of  the  Chicago,  South  Bend  &  Northern 
Indiana  Railway  Company ;  that  the  order  is  void  and  incapable 
of  performance,  because  it  is  indefinite,  vague,  and  unintellifirible 
in  setting  forth  the  measure  of  the  duty  of  the  Now  York  Central 
Railroad  Company  in  respect  thereto ;  that  the  ordor  is  arbitrary, 
unreasonable,  beyond  the  jurisdiction  of  the  Commission,  denies 
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to  the  New  York  Central  Eailroad  Company  the  equal  protc^<»t:,\on 
of  the  laws,  deprives  it  of  its  property  without  due  process  oiC  law 
violates  specified  statutory  and  constitutional  rights  of  th^      It>5ew 
York  Central  Railroad  Company,  both  xmder  the  statutes  aiL<3.  oou- 
stitution  of  Indiana,  and  under  the  statutes  and  Constitute  ^>3q  of 
the  United  States  of  America. 

The  case  was  tried  in  the  La  Porte  superior  court,  ar=M><i    tb^ 
court  entered  a  decision  and  judgment  aflfirming  the  order    ^z>f  t>^^ 
Public  Service  Commission  of  Indiana. 

A  moti(m  for  a  new  trial  was  filed  and  overruled.    The     ^3tT>T>el- 
lant  appealed  from  said  judgment  and  assigned  as  error^ 
court  erred  in  overruling  appellant's  motion  for  new  trial.' ^ 
specifications  of  error  alleged  by  appellant  under  this  motic^" 
(1)  The  decision  of  the  court  is  not  sustained  by  sufficie-iBiiB-'fc     ^vi- 
dence ;  (2)  the  decision  of  the  court  is  contrary  to  law. 

[1]  Appellee  claims  that  the  action  to  set  aside  the  ordei 
Public  Service  Commission  was  not  commenced  within 
days  after  the  final  order,  and  therefore  the  trial  court 
jurisdiction  of  the  case,  and  this  court  has  no  jurisdiction 
peal.    The  record,  as  amended  by  the  return  to  a  writ  of 
rari,  shows  that  the  Public  Service  Commission  made  tho 
complained  of  on  December  14,  1917 ;  that  on  January  2, 
a  petition  for  a  rehearing  before  said  Commission  was  filed 
on  January  17,  1918,  the  petition  was  overruled  and  the  fin 
der  of  the  Commission  then  made;  and  that  on  January  30, 
the  complaint  was  filed  in  the  St.  Joseph  circuit  court  and 
mens  served  on  February  1,  1918.     The  action  was  comrat 
in  time.    Section  5533,  Bums  1914. 

[2]  The  brief  of  the  appellant  confines  its  discussion  sole?^ 
the  legal  right  of  the  Commission  to  order  the  appellant  tc^        ""^      t 
struct  interchange  tracks  over  and  upon  the  tracks  and  rif^^^^^^ 
way  of  the  Chicago,  South  Bend  &  Northern  Indiana  Ea5  ^'         ./ 
Company  without  the  proper  statutory  procedure,  and 
terms  of  the  order  of  the  Commission,  which  the  appellant  c- 
are  incomplete,  uncertain,  unenforceable  and  void,  and  the     ^^   *t1»^ 
tions  thus  raised  by  appellant's  brief  are  the  only  ones  consi   ^        ^ 
in  this  opinion. 

The  appellee  contends  that  the  appellant  should  have  m. 
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motion  to  make  the  order  of  the  Public  Service  Commission  more 
definite.  In  its  brief  it  says  the  order  of  the  Commission  to  join 
with  the  appellee  in  establishing  interchange  tracks  at  the  junc- 
tion with  that  of  appellant  is  right  under  the  law^  and  within  the 
limits  of  the  jurisdiction  of  the  Public  Service  Commission.  The 
details  under  which  and  pursuant  to  which  this  might  be  accom- 
plished is  a  matter,  if  not  sufficiently  definite,  that  can  be  made  so 
by  motion  to  modify  the  order.  This  was  the  duty  of  the  appel- 
lant to  do,  and  to  exhaust  all  the  remedies  that  he  had  at  law  be- 
fore making  this  application.  Appellee  cites  Chicago,  Indian- 
apolis &  L.  Co.  V.  Railroad  Commission,  175  Ind.  630,  95  N.  E. 
364,  on  this  point.  On  page  638  of  said  report  (95  N.  E.  367) 
the  court  says: 

"The  Commission  .  •  .  has  full  power  to  grant  relief  as  to 
inadequacy  of  facilities  on  the  public  delivery  tracks.  Appel- 
lant has  made  no  application  to  the  Conmiission  for  such  relief. 
The  uncontradicted  evidence  does  not  show  that  appellant's  facili- 
ties are  insufficient  for  switching  cars  destined  to  industries  on 
the  private  tracks,  and  consequently  the  lower  court  did  not  err 
in  failing  to  make  any  finding  in  regard  to  lack  of  track  facil- 
ities." 

The  court  in  that  case  further  says  that — 

The  statutes  provide  that  "  'the  Commission  shall  have  author- 
ity to  grant  rehearings  in  any  case  in  which  it  has  made  a  final 
order,  or  to  alter,  change,  or  modify  any  final  order  made  by  it.^ 
This  section  vests  unlimited  power  in  the  Commission  to  vacate, 
alter,  change,  or  modify  any  order,  and  thus  to  correct  its  own 
errors,  and  we  perceive  no  good  reason  why  the  courts  should  be 
appealed  to,  in  the  first  instance,  to  grant  the  relief  that  is  within 
the  power  of  the  Commission  to  give.'' 

It  appears  from  the  record  in  the  instant  case  that  the  appel- 
lant did  apply  to  the  Public  Service  Commission  to  grant  a  re- 
hearing and  such  petition  for  rehearing  was  overruled.  After- 
wards, within  the  time  allowed  by  law,  it  filed  an  action  in  the 
St.  Joseph  circuit  court  to  suspend  or  set  aside  the  order.  It  will 
thus  be  seen  that  appellant  did  do  the  thine:  which  was  required 
under  the  decision  cited  by  appellee,  and  relief  was  refused. 
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[3]  He,  therefore,  had  a  right,  as  he  did  do,  to  go  into  the  St. 
Joseph  circuit  court  for  relief.  It  was  not  necessary  for  the  ap- 
pellant to  make  a  motion  to  modify  the  judgment  entered  in  the 
La  Porte  superior  court  Section  5586,  Burns  1914,  provides 
that— 

"Any  carrier,  or  other  party,  dissatisfied  with  any  final  order 
made  by  the  Commission  may,  after  its  ruling  on  a  petition,  for 
rehearing,  within  twenty  days  from  the  ruling  on  such  petition 
for  rehearing,  begin  an  action  against  the  Commission  in  any 
court  of  competent  jurisdiction  in  any  coxmty  in  this  state  into  or 
through  which  any  such  carrier  operates,  to  suspend  or  set  aside 
any  such  order." 

The  jurisdiction  of  the  superior  court  was  limited  to  the  power 
to  set  aside  or  suspend  the  order  of  the  Public  Service  Commis- 
sion, but  it  could  not  amend  or  modify  such  order. 

The  order  of  the  Public  Service  Commission,  after  setting  out 
a  part  of  the  statutes  governing  the  case  and  a  part  of  the  evi- 
dence, is  as  follows : 

"It  is,  therefore,  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  petitioner  and  respondent  be,  and  they  are  here- 
by, rquired  to  construct  and  maintain  proper  interchange  tracks 
and  switches  at  the  junction  of  their  railroads  in  the  city  of  South 
Bend,  Indiana,  so  that  carload  traffic  moving  in  intrastate  traffic 
may  be  conveniently  interchanged  between  said  carriers  at  said 
point.  In  event  that  said  connecting  carriers  cannot  agree  as  to 
the  expense  of  makinpr  and  maintaining  such  facilities  or  tracks, 
oitlier  party  may  apply  to  this  Commission  to  determine  the  divi- 
sion of  said  expense." 

The  statutes  under  which  the  Public  Service  Commission  de- 
rives its  power  to  act  are  found  in  the  Acts  of  1917,  beginnin|sr  on 
page  118  (Bums'  Supp.  1918,  §  5533;  also  §  10052a,  Burns 
1914).    That  statute  provides  as  follows: 

"The  power  and  authority  is  hereby  vested  in  the  Railroad 
Commission  of  Indiana,  and  it  is  hereby  made  its  duty  as  herein- 
after provided  to  supervise  all  railroad  freight  and  passenger 
tariffs,  and  to  adopt  all  necessary  rules  and  regulations  to  isrovem 
car  distribution  and  delivery,  train  service  and  accommodations 
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and  demurrage  rules  and  charges  and  for  car  service  or  the  trans- 
fer and  switching  of  cars  from  one  railroad  to  another  at  junction 
points,  or  where  entering  the  same  city  or  town,  and  to  supervise 
charges  therefor ;  to  require  and  supervise  the  location  and  con- 
struction of  sidings  and  connections  between  railroads ;  to  super- 
vise the  crossing  of  the  tracks  and  side  tracks  of  riailroads  by 
other  railroads  now  in  process  of  construction  or  extension,  and  to 
prescribe  the  terms  and  conditions  and  manner  in  which  such 
crossings  shall  be  made;  and  the  character  thereof,  whether  at 
grade  or  over  or  under  grade.    .    •    • 

"All  such  carriers,  handling  freight  in  carload  lots,  at  all  points 
in  this  state,  where  they  connect  with,  or  cross  at,  over  or  under 
grade,  the  line  or  lines  of  any  one  or  more  carriers  engaged  in  like 
business,  shall  construct  and  maintain  proper  interchange  tracks 
and  switches  at  all  such  points  so  that  carload  traffic  may  be  con- 
veniently interchanged  between  such  carriers  at  such  points,  and 
for  the  purpose  of  enabling  such  carriers  to  comply  with  this  re- 
quirement they  are  empowered  to  jointly  purchase  and  own,  or 
appropriate  under  the  present  or  future  laws  of  this  state  concern- 
ing the  exercise  of  the  powers  of  eminent  domain,  any  additional 
lands  or  property  necessary  to  enable  them  to  comply  with  this  re- 
quirement: Provided,  that  upon  a  sufficient  showing  the  Com- 
mission may  relieve  any  suet  carrier  from  the  operation  of  this 
provision  imtil  such  time  as  the  necessity  therefor  shall 
arise.    •    •    • 

"No  such  carrier  shall  hereafter  construct  a  line  of  railroad 
across  another  line  of  railroad  in  this  state  without  the  approval 
of  such  Conunission,  nor  until  an  application  therefor,  and  an 
instrument  of  appropriation  to  acquire  such  rights  has  been  filed 
with  the  Commission  and  notice  given  to  the  connecting  lines  and 
a  hearing  thereop  had.  Full  power  and  authority  are  given  to  the 
Commission  in  any  such  proceedings  to  determine  in  what  man- 
ner and  at  what  point  any  such  crossing  shall  be  made,  and  wheth- 
er the  crossing  shall  be  at  grade,  or  over  or  under  grade.  When 
the  Commission  determines  the  place  and  manner  of  crossing,  it 
shall  determine  the  damages,  if  any,  which  the  junior  line  shall 
pay  to  the  senior  line,  or  lines,  for  the  privilege  of  crossing.    The 
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Commission,  by  its  order,  shall  determine  and  define  the  manner 
in  which  the  crossing  shall  be  made,  and  thereafter  maintained, 
and  the  manner  in  which  the  expense  thereof  shall  be  apportioned 
between  the  connecting  lines,  and  in  what  manner  the  work  shall 
be  performed,  and  by  whom  and  within  what  time,  and  such  other 
matters  as  may  be  necessary  to  fully  determine  the  controversy 
between  the  parties ;  and  thereupon  the  junior  line,  upon  the  pay- 
ment, or  tender,  of  the  damages  so  awarded,  may  proceed  with 
the  construction  of  such  crossing  in  accordance  with  the  order  of 
the  Commission.  In  case  any  such  crossing  shall  be  on  a  street  in 
any  city  or  incorporated  town  in  this  state  then  the  order  of  the 
Commission  concerning  the  same  shall  not  become  operative  until 
the  common  council  of  such  city,  or  the  board  of  trustees  of  such 
town,  shall  consent  thereto  by  resolution  duly  enacted." 

[4]  In  this  state  it  has  been  held  that  the  State  Board  of  Tax 
Commissioners  is  a  body  of  special  statutory  powers,  and  acts  out- 
side of  its  granted  powers  are  absolutely  void.  Board  of  Tax 
Com'rs  V.  Belt  E.  &  Stockyards  Co.  130  N.  E.  641,  and  cases 
there  cited. 

The  same  rule  holds  as  to  the  Public  Service  Commission.  It 
is  created  and  its  duties  defined  by  statute.  Its  powers  and  duties 
are  conferred  and  limited  by  the  statute,  and,  where  power  is 
given  it  to  do  a  certain  thing  in  a  certain  manner,  the  manner 
prescribed  is  the  measure  of  the  power  given.  When  it  is  given 
authority  to  do  a  certain  thing,  the  duty  is  imposed  on  it  by  stat- 
ute to  do  such  thing,  and  it  has  no  authority  to  delegate  its  power 
to  anyone  else. 

[5]  In  Acts  1917,  p.  118  (§  5533,  Burns'  Supp.  1918),  the 
powers  and  duties  of  such  Commission  in  the  matters  involved  in 
the  instant  suit  are  clearly  and  explicitly  set  forth.  There 
has  been  no  attempt  on  the  part  of  the  Commission  to  comply 
with  the  provisions  of  §  5533,  Burns'  Supp.  1918,  but 
the  railroads  are  ordered  to  make  the  connection,  and,  so  far 
as  the  order  of  the  Commission  is  concerned,  they  are  not  re- 
stricted as  to  time,  place,  or  manner  of  making  such  crossing,  or 
of  thereafter  maintaining  it,  except  that  they  are  required  to  con- 
struct and  maintain  proper  interchange  tracks.     The  statute 
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quires  the  Commission,  by  its  order,  to  determine  and  define  the 
manner  in  which  the  crossing  shall  be  made  and  thereafter  main- 
tained, and  in  what  manner  the  work  shall  be  performed,  and  by 
whom,  and  within  what  time.  The  performance  of  these  duties 
is  enjoined  by  statute,  and  it  is  not  within  the  power  of  the  Com- 
mission to  delegate  these  duties  to  anyone  else.  The  Commission 
cannot  confer  on  the  railroads  the  power  to  determine  whether 
the  construction  and  maintenance  of  interchange  tracks  are 
proper. 

The  appellees  in  support  of  their  contention,  cite  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Railroad  Commission,  171  Ind.  189,  86 
N.  E.  32gi,  and  say  that— 

"All  of  the  questions  urged  in  the  instant  case  were  decided 
adversely  by  our  Supreme  Court  to  the  contention  of  appellant 
here." 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Railroad  Commission, 
^supra,  was  a  case  in  which  the  appellant  railroad  company  was 
ordered  by  the  Commission  to  construct  an  interchange  track. 
The  order  made  in  that  case  is  set  out  in  full  in  the  opinion  (171 
Ind.  beginning  on  page  192,  86  N.  E.  on  page  329).  An  exam- 
ination of  such  order  shows  that  it  is  not  open  to  the  objections 
urged  against  the  order  in  the  instant  case.  The  order  in  that 
-case  is  instructive,  in  that  it  shows  that  the  requirements  of  the 
statute  under  which  the  Commission  derives  its  power  to  act  in 
^he  instant  case  were  complied  with. 

In  State  v.  Chicago  &  N.  W.  R  Co.  (K  D.)  179  N.  W.  378, 
381,  the  court  says : 

"It  is  elementary  that  the  Board  of  Railroad  Commissioners 
possesses  only  the  authority  conferred  upon  it  by  the  Constitution 
:and  statutes  of  the  state,"  and  "its  action  therefore  concerning 
any  subject-matter  within  its  jurisdiction,  to  be  valid,  must  be  in 
substantia]  conformity  with  the  statutes  governing  its  procedure, 
And  must  be  consonant  with  due  process  of  law." 

See  Washington  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  U.  S.  510,  32  Sup.  Ct.  Rep.  635,  56  L.  ed.  863 ;  Board  of 
Railroad  Com'rs  of  Oregon  v.  Oregon  R.  &  Nav.  Co.  17  Or.  65, 
19  Pac.  702. 
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In  Board  of  Eailroad  Com'rs  of  Oregon  v.  Oregon  R  &  Nav. 
Co.  17  Or.  65,  19  Pac.  702,  the  court  holds  that  a  power  con- 
ferred by  the  legislature  upon  a  Board  of  Commissioners  required 
to  be  exercised  with  reference  to  the  affairs  of  certain  corpora- 
tions will  not  be  extended  by  implication,  and  the  acts  which  the 
board  attempts  to  do  under  the  power  will  not  be  upheld  Unless 
the  authority  to  do  them  is  affirmatively  shown  to  be  included  in 
it.    In  that  case  the  court  said  (see  17  Or.  77,  19  Pac.  707) : 

"It  has  for  a  long  time  been  considered  the  safer  and  better 
rule,  in  determining  questions  of  jurisdiction  of  boards  and 
officers  exercising  power  delegated  to  them  by  the  legislature^ 
to  hold  that  their  authority  must  affirmatively  appear  from  the 
Commission  under  which  they  claim  to  act.'* 

We  hold  the  order  in  the  instant  case  is  ineffective  and  void  for 
failure  to  comply  with  the  provisions  of  the  statute,  and,  there- 
fore, contrary  to  law.  As  sustaining  this  view,  see  State  v. 
Chicago  &  K  W.  E.  Co.  (N.  D.)  179  K  W.  878,  381 ;  Board  of 
Eailroad  Com'rs  of  Oregon  v.  Oregon  R  &  Nav.  Co.  17  Or.  65, 
19  Pac.  702 ;  State  ex  rel.  La  Follette  v.  Chicago,  Milwaukee  & 
St.  P.  Ey.  Co.  16  S.  D.  517,  94  K  W.  406;  Old  Colony  &  FaU 
Eiver  E.  Co.  v.  County  Comers,  11  Gray  (Mass.)  512;  City  of 
Eoxbury  v.  Boston  &  Providence  E.  Corp.  2  Gray  (Mass.)  460. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 


KAINB   PUBIilC   UTHilTIBS    COMMISSION. 

MERLE  G.  CHESLEY  et  aL 

v. 

•ANDROSCOGGIN  &  KENNEBEC  STREET  RAILWAY  COM. 

PANT. 

[F.  C.  409.] 

Service  «  Interurban  rattwayB  —  One  man  earB  «  Safety, 

1.  The  operation  of  a  one-man  interurban  car  weighing  apprcnd- 
mately  eight  torn  and  equipped  with  safety  devioee  should  not  b« 
prohibited  because  of  assertions  that,  being  lights  It  mi^t  eaailj  te 
derailed  and  precipitated  over  an  embankment. 
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Service  —  Interurhan  raUtoaye  ~  One^inan  oare  —  Convenience. 

2.  Tlie  slight  incbnvenience  to  paasengera  occasioned  by  the  neces- 
sity for  entering  and  leaving  a  one-man  intenirban  car  by  the  right 
hand  door  at  the  front  end  is  not  sufficient  reason  for  prohibiting  the 
UM  of  such  cars, 

[February  21,  1922.] 

Petition  complaining  against  the  use  of  one-man  cars;  com- 
plaint dismissed. 

By  the  Commission:  This  is  a  petition  signed  by  Merle  G. 
Chesley  and  others  complaining  against  the  Androscoggin  &  Ken- 
nebec Railway  Company  wiUi  reference  to  one-man  cars  now  in 
operation  by  said  raUway  upon  the  branch  running  from  Augusta, 
Maine,  to  Winthrop.  The  petitioners  predicate  their  objections 
to  the  said  cars  upon  three  grounds : — 

^Tirst,  because  it  is  not  safe ;  second,  because  the  arrangement 
of  the  doors  makes  it  inconvenient  to  enter  or  leave  the  car  at 
many  points ;  third,  because  of  its  under  capacity." 

Upon  receipt  of  this  complaint  a  copy  of  it  was  furnished  the 
respondent  agreeably  to  the  provisions  of  §  44  of  Chapter  55  of 
the  Revised  Statutes,  and  the  respondent  was  given  notice  ac- 
cording to  the  provisions  of  the  statute  "if  at  the  expiration  of 
ten  days  such  public  utility  had  not  removed  the  cause  of  com- 
plaint to  the  satisfaction  of  the  Commission,  the  Commission 
would  proceed  to  set  a  time  and  place  for  hearing."  This  notice 
to  the  respondent  bore  the  date  of  December  23, 1921.  No  action 
having  been  taken  by  said  utility  to  obviate  the  grounds  of  com- 
plaint of  the  petitioners,  this  Commission,  under  date  of  January 
6,  A.  D.  1922,  ordered  a  public  hearing  to  be  held  at  the  c^ce  of 
the  Commission  on  January  24,  1922,  at  10  o'clock  in  the  fore- 
noon, and  notice  of  said  hearing  was  given  to  the  parties  inter- 
ested and  was  also  published  in  the  Daily  Kennebec  Journal.  At 
the  time  set  for  said  hearing  it  was  continued  by  order  of  the 
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Commission  until  the  2l8t  day  of  February,  1922,  to  be  held  at 
the  office  of  the  Commission  at  10  o'clock  in  the  forenoon.  At 
the  time  and  place  set  for  said  hearing  some  of  the  petitioners 
were  present  while  the  respondent  was  represented  by  Jilr.  John 
E.  Xelson. 

[1,  2]  The  only  witness  for  the  petitioners  was  Mr.  Chesley, 
himself,  ^l^o  testified  in  a  very  general  way  that  he  felt  the  car 
was  not  desirable  for  use  upon  the  line  from  Augusta  to  Win- 
throp.  Mr.  Chesley  expressed  his  opinion  that  owing  to  the  con- 
dition of  the  roadbed  in  the  Spring,  the  one-man  car  now  in 
operation,  being  light,  might  easily  be  derailed  and  possibly  be 
precipitated  over  an  embankment.  Mr.  Chesley  admitted,  how- 
ever, that  he  had  no  basis  on  which  to  predicate  his  fear  from  any 
observation  that  he  had  made  with  reference  to  this  particular 
car  or  any  other  of  similar  construction.  We  have  carefully  con- 
sidered the  situation  presented  to  us,  for  obviously  if  danger  to 
the  public  lies  in  the  operation  of  these  cars,  their  use  must  be 
restricted  or  forbidden.  Such  consideration  of  them  as  we  have 
given,  however,  does  not  warrant  us  in  forbidding  their  use  from 
any  evidence  now  before  us.  These  one-man  cars  first  came  into 
use  six  or  seven  years  ago  and  there  are  now  approximately  6,000 
of  them  in  use  in  this  country.  The  car  operated  upon  the  Au- 
gusta-Winthrop  line  is  of  the  standard  form  of  construction.  It 
weighs  approximately  eight  tons  and  seats  thirty-two  persons 
comfortably.  Operated  by  a  careful  man  at  a  proper  rate  of 
speed  upon  a  roadbed  properly  constructed  and  maintained,  we 
see  no  unusual  danger  of  derailment  suggested  by  Mr.  Chesley. 
It  appears  that  they  are  a  saving  to  the  management  of  the  road 
in  their  cost  of  operation  and  provide  an  enlarged  opportunity 
for  service  to  patrons  along  the  line  that  would  not  be  warranted 
by  the  patronage  of  this  particular  line  if  the  cost  of  operation  of 
the  larger  two-man  cars  be  required.  The  one-man  car  is  an  in- 
novation for  any  street  railway  service  but  for  that  reason  alone 
is  not  objectionable.  The  public  will  gradually  accustom  them- 
selves to  its  use.  It  is  capable  of  operation  from  either  end.  The 
conductor  stands  in  the  front  end  where  he  collects  fares  and 
gives  transfers  to  passengers.    In  order  to  operate  the  car  it  is 
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necessary  for  him  to  press  down  upon  the  controller  handle  or  to 
operate  an  auxiliary  valve  by  his  feet.  When  the  pressure  is 
taken  away  from  either  Ae  controller  handle  or  the  auxiliary  foot 
valve,  the  power  is  shut  off  from  the  motor  and  automatically  the 
air  brakes  are  applied,  the  tracks  sanded,  and  the  doors  through 
which  ingress  to  the  car  and  egress  from  it  are  made,  are  xm- 
locked.  In  the  particular  type  of  car  imder  operation,  the  car 
cannot  be  started  while  the  door  is  open  nor  can  the  door  be 
opened  while  the  car  is  in  motion.  These  automatic  contrivances 
tend  to  protect  the  passengers  in  the  case  of  the  sudden  disability 
of  the  operator  of  the  car  or  of  his  negligent  inattention  to  duty 
while  engaged  in  the  operation  of  the  car.  We  -do  not  feel  per- 
suaded by  any  facts  that  appeared  at  the  hearing  to  restrain  the 
use  of  the  one-man  car  upon  the  Augusta-Winthrop  branch  of 
the  respondent  company  on  the  ground  that  it  is  unsafe  as  set 
forth  in  the  petition.  We  have  likewise  considered  the  arrange- 
ment of  the  doors  which  is  made  a  special  ground  for  objection 
to  its  use  by  the  petitioner.  It  is  necessary  for  passengers  to 
enter  and  leave  the  car  by  the  right  hand  door  at  the  front  end. 
It  is  true  that  when  the  snow  is  high  this  may  conduce  to  more  or 
less  inconvenience,  and  it  is  a  matter  of  common  knowledge  that 
the  cars  may  not  be  as  convenient  for  entry  and  exit  as  the  larger 
cars  opening  at  both  ends  and  upon  both  sides  at  the  rear  of  the 
car.  We  assume,  however,  that  the  patrons  of  this  particidar  line 
are  not  strongly  opposed  to  this  slight  inconvenience  because  at 
the  hearing,  which  had  been  publicly  advertised,  as  we  have  said 
before,  Mr.  Chesley,  himself,  was  the  only  one  who  appeared  to 
give  testimony.  We  have  already  animadverted  to  the  fact  that 
the  general  manager  of  the  road  testified  that  the  Augusta-Win- 
throp branch  was  r^arded  a  financial  burden  tp  the  road  consid- 
ering its  cost  of  operation  and  revenue  producing  capability  p,er 
mile  as  compared  with  other  branches  of  the  same  system.  The 
petitioners  further  express  their  objection  to  the  continued  use  of 
the  one-man  car  on  the  ground  of  the  under  capacity.  It  was  in 
evidence  that  the  hours  of  8  o'clock  in  the  morning  to  Augusta 
and  4  o'clock  from  Augusta  to  Winthrop  in  the  afternoon  pro- 
vided the  larger  number  of  passengers  for  carriage^  and  it  also 
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appeared  that  upon  these  trips  other  cars  were  provided  to  care 
for  this  extra  number  of  passengers.  From  our  study  of  this 
case  and  our  consideration  of  the  fact  that  such  objections  as 
were  raised  were  voiced  only  by  one  witness,  notwithstanding  the 
unusual  publicity  given  to  the  case,  and  that  it  is  a  novel  ques- 
tion, interesting  for  that  reason,  and  particularly  because  these 
cars  upon  this  branch  of  the  line  are  used  by  many  people  who 
would  be  alert  to  protest  dangerous,  inconvenient,  and  inadequate 
conditions  if  they  felt  they  really  existed  to  an  unusual  degree. 
We  feel  that  the  complaint  of  the  petitioner  should  be  dismissed 
and  it  is  accordingly  ordered,  adjvdged  and  decreed  that  the  com- 
plaint be  and  the  same  hereby  is  dismissed* 


BCAINE   PUBIilC  UTHilTIBS    COBfMISSIOlT. 

BE  CUMBEELAND  COUNTY  POWEB  &  LIGHT  COMPANY. 

[U-584.] 

Securitp  ismtes  ~  Stock  dividends  ~  Reinvestment  of  profits. 

Preferred  stockholders  who,  instead  of  receiving  dividends  for 
money  put  into  public  utility  property,  have  allowed  It  to  accumulate 
and  to  be  used  by  the  company  are  entitled  to  a  stock  dividend  repre- 
aentlng  the  amoiut  of  the  accumulated  surplus,  if  the  directors  have 
approved  such  a  course. 

[March  22,  1922.] 

Application  for  approval  of  an  issue  of  preferred  stock  as  a 
stock  dividend ;  application  granted. 

By  the  Commission:  This  is  an  application  by  the  Oom- 
berland  County  Power  &  Light  Company,  a  public  utility 
organized  under  the  laws  of  the  state  of  Maine,  and  engaged 
in  the  business  of  furnishing  electric  light  and  power  to  the  pub- 
lic. Its  principal  office  is  located  at  Portland  in  the  county  of 
Cumberland,  in  the  state  of  Maine.  Its  petition  bears  the  date 
of  February  1,  1922,     Under  date  of  February  8,  1922,  this 
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Commission  ordered  that  a  public  hearing  be  held  at  the  offices  of 
the  Public  Utilities  Commission  at  the  State  House  in  Augusta 
on  Thursday,  February  23,  1922,  at  10  o'clock  in  the  forenoon, 
and  the  clerk  of  the  Commission  was  ordered  to  give  notice  of 
said  hearing  to  the  said  petitioner  by  sending  by  registered  mail 
to  its  Treasurer,  a  copy  of  this  order,  certified  by  said  Clerk, 
seven  days  at  least  before  the  date  of  said  hearing,  and  further,  it 
was  ordered  that  the  petitioner  give  public  notice  of  said  hearing 
by  causing  to  be  published  in  one  issue  of  the  Portland  Evening 
Express  a  like  copy  of  said  ord^,  seven  (7)  days  at  least  before 
said  date  of  hearing.  These  notices  were  duly  given  in  accordance 
with  the  orders  therefor.  At  the  time  of  the  hearing,  Messrs. 
Verrill,  Hale,  Booth  and  Ives  appeared  for  the  petitioner,  while 
no  one  appeared  in  opposition. 

The  total  authorized  capital  stock  of  this  corporation  is  not 
iess  than  $250,000  nor  more  than  $10,000,000,  as  the  stockhold- 
-ers  from  time  to  time  determine,  divided  into  shares  of  $100,  as 
provided  by  Chapter  226  of  the  Private  &  Special  Laws  of  1913. 
At  the  time  of  said  petition  there  had  already  been  issued  and 
were  then  outstanding  $1,348,400  of  conmion  stock  and  $2,- 
300,000  of  preferred  stock.  The  by-laws  of  the  company  pro- 
vide in  Article  XII  as  follows : — 

"The  dire<?tors  may  declare  from  the  net  profits  or  surplus  of 
the  company,  dividends  upon  its  capital  stock,  payable  at  such 
times  and  for  such  amounts  as  they  may  determine  in  conformity 
with  the  laws  under  which  the  company  is  organized." 

The  preferred  stock  was  issued  by  the  company  with  the  follow- 
ing conditions  and  agreements: — 

"The  holders  of  the  preferred  stock  are  entitled  to  receive  when 
and  as  declared  out  of  the  surplus  or  net  profits  of  the  Company 
dividends  at  the  rate  of  6  per  centum  per  annum  and  no  more, 
payable  as  the  Board  of  Directors  may  determine,  before  any 
dividends  shall  be  set  apart  for  or  paid  upon  the  common  stock. 
The  dividends  upon  the  preferred  stock  shall  be  cumulative  from 
and  after  February  1,  1912.  Accumulations  of  dividends  upon 
the  preferred  stock  shall  not  bear  interest.  The  Board  of  Di- 
rectors may  pay  dividends  upon  the  common  stock  provided  the 
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dividends  upon  the  preferred  stock,  with  all  accumulations,  in- 
cluding accrued  dividends  up  to  the  date  of  the  payment  of  the 
common  stock  dividends,  shall  have  been  paid  in  full,  or  a  sum 
sufficient  for  the  payment  thereof  shall  have  been  set  apart  for 
that  purpose,  but  not  otherwise." 

It  will  be  obscr .ed  that  both  the  by-laws  and  the  provisions  of 
the  preferred  stock  provide  that  dividends  are  to  be  payable  as 
the  Board  of  Directors  may  determine,  but  the  preferred  stock 
requirement  is  that  dividends  shall  be  cumulative  from  and  after 
February  1,  1912,  and  that  no  dividends  shall  be  paid  upon  the 
common  stock  until  the  dividends  upon  the  preferred  stock,  with 
all  accumulations,  shall  have  been  paid  in  full,  or  a  sum  sufficient 
for  the  payment  thereof,  shall  have  been  set  apart  for  that  pur- 
pose. 

Under  the  terras  of  the  preferred  stock  on  August  1,  1918,  a 
dividend  at  the  rate  of  6  per  centum  per  annum,  being  1^  per 
cent  for  the  quarter,  had  been  accrued,  but  the  company  failed  to 
meet  such  dividend,  and  it  made  no  other  payment  on  the  pre- 
ferred stock  until  February  15, 1921,  when  a  6  per  cent  cash  divi- 
dend was  paid  upon  the  preferred  stock ;  this  payment  covering  all 
arrearages  from  August  1,  1918  to  May  1,  1919.  The  dividends 
on  the  preferred  stock,  accruing  August  1,  1919,  remained  un- 
paid, and  the  company  has  since  passed  all  dividends  until  May 
1, 1921,  so  that  from  the  period  beginning  August  1, 1919,  to  and 
including  February  1,  1921,  no  payment  of  such  dividends  have 
been  made.  Seven  quarterly  dividends  at  1^  per  cent  per  quarter 
or  at  the  rate  of  6  per  centum  per  annum,  have  thus  accnied. 
These  quarterly  dividends,  based  upon  the  amount  of  $2,300,000 
preferred  stock,  at  the  rate  of  6  per  centum  per  annum,  aggregate 
$34,500  a  quarter,  so  that  the  total  arrearages,  to  and  including 
February  1,  1921,  aggregate  the  sum  of  $241,500.  It  is  contem- 
plated in  the  present  instance  and  the  company  has  voted  to  pay 
the  amount  of  $11,500  in  cash  upon  such  accrued  dividends,  leav- 
ing the  sum  of  $230,000  to  be  paid  by  a  stock  dividend.  The 
money  usable  for  these  dividends  has  become  part  of  the  surplus 
of  the  company  and  has  been  used  for  the  extension  of  the  com- 
pany's plant  and  for  other  purposes  which  are  proper  subjects  of 
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capitalization.  Our  Chief  Accountant,  after  his  examination  of 
the  subject,  reports  that  the  surplus  of  the  company  on  January 
1,  1922,  was  greater  than  the  amount  required  for  the  payment 
of  the  preferred  dividends  to  February  1,  1921,  to  wit: — ^the 
sum  of  $241,500.  The  directors,  therefore,  would  be  authorized 
by  the  law  and  by  the  by-laws  of  the  company  to  pay  these  divi- 
dends in  cash,  but  as  the  company  contemplates  the  erection  of  a 
new  steam  power  house  with  an  initial  installed  capacity  of  about 
14,000  horse  power,  constructed  to  permit  indefinite  expansion,  as 
the  market  for  electricity  may  require,  it  was  felt  by  the  stock- 
holders and  by  the  directors  of  tbe  company,  that  before  offering 
their  securities  with  which  to  finance  the  erection  of  the  proposed 
steam  power  house  for  sale  to  the  public,  good  business  judg- 
ment required  the  discharge  of  the  company's  obligation  to  pay 
the  accrued  dividends  upon  its  preferred  stock.  The  proposition, 
therefore,  was  submitted  to  the  stockholders  for  them  to  deter- 
mine whether  they  would  accept  stock  of  the  company  in  payment 
of  such  accrued  dividends  upon  the  preferred  stock.  This  meet- 
ing of  the  stockholders  was  held  on  Wednesday,  February  1, 1922, 
at  Portland,  Maine.  The  meeting  was  called  in  accordance  with 
the  provisions  of  the  by-laws  and  a  quorum  of  stockholders  were 
present,  and  the  stockholders  then  voted  as  follows : — 

Voted:  That  the  capital  stock  of  this  corporation  be  increased 
from  the  amount  heretofore  fixed  by  the  stockholders  by  adding 
thereto  2300  shares  of  the  par  value  of  $100  each,  which  addi- 
tional shares  shall  be  preferred  stock  with  the  same  preferences 
and  with  the  certificates  in  the  same  form  as  the  existing  pre- 
ferred stock  issue,  so  that  the  preferred  stock  now  consisting  of 
23,000  shares  of  a  total  par  value  of  $2,300,000,  would  be  in- 
creased to  25,300  shares  of  a  total  par  value  of  $2,530,000 ; 

Voted:  That  such  $230,000  of  additional  preferred  stock  be 
distributed  to  the  preferred  stockholders  of  the  company  of  record 
as  of  January  15, 1922,  as  a  10  per  cent  dividend  upon  their  exist- 
ing holdinors  of  such  preferred  stock,  on  account  of  accumulated 
arrears  in  dividends  upon  such  outstanding  preferred  stock ; 

Voted:  That  the  action  of  the  Directors  of  the  Company, 
taken  January  16,  1922,  in  voting  a  dividend  of  $280,000  upon 
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the  existing  preferred  stock  of  the  company,  as  of  January  16, 
1922,  on  account  of  accumulated  arrears  in  dividends  upon  said 
preferred  stock,  to  be  paid  in  additional  preferred  stock  of  the 
company  at  par,  and  further  providing  for  the  issue  of  preferred 
dividend  scrip  for  portions  of  even  shares  of  such  preferred  stock, 
be  and  the  same  is  hereby  approved.  These  votes  were  duly 
passed  by  the  requisite  majority  required  by  Article  IV  of  said 
by-laws  governing  stockholders'  meetings. 

Anterior  in  time  to  the  holding  of  the  stockholders*  meeting,  to 
which  we  have  just  referred,  a  special  meeting  of  the  directors  of 
the  company  was  held  December  28, 1921,  at/the  office  of  the  com- 
pany in  Portland,  Maine,  for  which  proper  notices  calling  said 
meeting  had  been  issued  and  which  meeting  was  duly  attended  by 
a  quorum.  The  directors  at  this  time  voted  "that  a  dividend  of 
$241,500  upon  the  preferred  stock  of  the  company,  be  and  it  is 
hereby  declared  payable  on  or  after  February  1,  1922,  to  the 
holders  of  record  of  such  preferred  stock  on^ January  15,  1922,  as 
follows: — 

Ten  per  c^nt  ($230,000)  upon  the  outstanding  preferred  stock 
of  the  company  in  additional  preferred  stock  of  the  company  at 
par  and  $11,500  in  cash." 

It  was  further  voted  that  if  approved  by  such  Commission, 
(the  Public  Utilities  Commission  of  Maine),  that  dividend  be 
paid  on  or  after  February  1,  1922,  to  stockholders  of  record  of 
the  company  upon  January  15,  1922,  and  that  in  cases  where  an 
even  distribution  of  $100  par  value  shares  of  preferred  stock, 
cannot  be  made  to  stockholders  because  their  holdings  of  preferred 
stock  are  not  in  blocks  of  ten  shares  or  multiples  thereof,  the  com- 
pany issue  and  deliver  to  such  stockholders  its  preferred  dividend 
scrip  for  any  fractions  of  $100  shares,  entitling  the  holders  of 
such  scrip  to  exchange  the  same  within  eleven  months  from  Feb- 
ruary 1,  1922,  at  the  agencies  of  the  company  in  aggregates  of 
$100  par  value  or  multiples  thereof  for  same  aggregates  in  par 
value  of  shares  of  the  preferred  stock  of  the  company,  and  that 
such  scrip  shall  bear  no  interest  and  shall  become  null  and  void  if 
not  exchanged  for  shares  of  preferred  stock  on  or  before  January 
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1, 1923.  At  a  subsequent  meeting  of  tbe  Board  of  Directors^  for 
which  proper  call  had  been  made  and  which  was  attended  by  a 
quorum,  this  action  taken  at  the  meeting  of  December  28,  1921, 
was  ratified  and  approved. 

We  have  already  had  occasion  to  declare  that  it  was  within  the 
power  of  this  Commission  to  authorize  the  issue  of  stock  of  a  cor- 
poration as  a  stock  dividend.  See  Mars  BMl  &  Blaine  Electric 
L.  &  Water  Co.  P.U.R.1916C,  603. 

We  have  also  taken  occasion  in  subsequent  cases  to  point  out 
that  the  amount  of  stock  issued  by  a  corporation  does  not  serve  as 
a  basis  for  rate  making  and  in  no  sense  determines  the  rates  that 
the  public  must  pay  for  the  service  provided  by  such  utilities. 
Under  our  statute  utilities  are  entitled  to  receive  a  fair  return 
upon  the  fair  value  of  all  of  its  property,  and  the  value  of  this 
property  is  never  determined  by  the  amount  of  capital  stock  is- 
sued and  outstanding.  The  theory  upon  which  the  instant  case 
is  decided  is  that  the  preferred  stockholders  had  put  their  money 
into  the  company  and  it  had  been  used  to  purchase  portions  of  the 
plant  and  equipment,  and  such  stockholders  were  entitled  to  a  re- 
turn upon  their  money  so  invested.  Instead  of  receiving  such 
return  it  was  allowed  to  accumulate  and  was  used  by  the  company 
until  such  time  as  the  directors  might  declare  a  dividend  and  take 
it  from  the  treasury  of  the  company  for  distribution  as  a  divi- 
dend to  the  stockholders.  The  stockholders  have  now  voted  that 
instead  of  taking  money  they  wiD  take  it  in  the  form  of  stock, 
and  the  present  case  is  not  different  from  what  it  would  be  if  the 
money  were  paid  to  the  stockholders  and  they  immediately  re- 
turned it  to  the  corporation  for  the  purchase  of  such  stock.  The 
Supreme  Court  of  the  United  States  has  recently  declared  this 
principle  as  follows :— =- 

"A  stock  dividend  really  takes  nothing  from  the  property  of 
the  corporation  and  adds  nothing  to  the  interest  of  the  sharehold- 
ers. Its  property  is  not  diminished,  and  their  interests  are  not 
increased.  After  such  a  dividend,  as  before,  the  corporation  has 
the  title  in  all  the  corporate  property;  the  aggregate  interests 
therein  of  all  the  stockholders  are  represented  by  the  whole  num- 
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ber  of  shares ;  and  the  proportional  interest  of  each    ^J:3.B.Tebolder 
remains  the  same.     The/  only  change  is  in  the  evid^x^o^  which 
represents  that  interest,  the  new  shares  and  the  orig^ixx^  ^^^s 
together  representing  the  same  proportional  interest;     *^^  ^^ 
original  shares  represented  before  the  issue  of  the  new  axx^^-    Giih 
bons  V.  Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup.    <^^'  % 
1057. 

Money  earned  by  a  corporation  remains  the  prop&rty   oUhe 
corporation,  and  does  iiot  become  the  property  of  the  stock^^^^ers 
unless  and  until  it  is  distributed  among  them  by  the  corpo^'^^^on. 
The  corporation  may  treat  it  and  deal  with  it  either  as  pr^™  oi 
its  business  or  as  an  addition  to  its  capital.    Acting  in  goorf  laitk 
and  for  the  best  interests  of  all  concerned,  the,  corporati<>^  ^^^^J 
distribute  its  earnings  at  once  to  the  stockholders  as  inconxo  I  or  it 
may  reserve  part  of  the  earnings  of  a  prosperous  year  to  jxxBke  up 
for  a  possible  lack  of  profits  in  future  years;  or  it  may   retain 
portions  of  its  earnings  and  allow  them  to  accumulate,  BXid  then 
invest  them  in  its  own  works  and  plant  so  as  to  secure  a^d  in- 
crease the  permanent  value  of  its  property.     Which   oi  these 
courses  shall  be  pursued  is  to  be  determined  by  the  directors,  with 
due  regard  to  the  condition  of  the  company's  property  and  affairs 
as  a  whole.    When  preferred  stock  has  been  issued,  however,  upon 
the  contract  that  it  is  to  receive  dividends,  preferential  and  cumu- 
lative, the  directors  are  bound  by  such  requirement  in  dealing 
with  accumulated  surplus  derived  from  the  earnings  of  the  cor- 
poration unless  the  dividends  contracted  for  have  been  paid.     It 
is,  of  course,  a  reasonable  requirement  in  authorizing  such  stock 
dividends  that  we  have  reasonable  ground  for  belief  that  the  com- 
pany's net  revenue  will  be  sufficient  to  guarantee  the  payment  of 
the  dividend  on  the  stock  whose  issue  is  contemplated.    We  have 
considered  this  fact  in  our  study  of  the  matter  before  us. 
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EE  KENNEBEC  WATER  MSTBICT. 

[U-573.] 

Security  issues  ~  Powers  of  Commission  ~  Management  —  Judg^ 
ment  of  trustees, 

1.  The  Commission  should  not  substitute  its  judgment  for  the 
judgment  of  the  trustees  of  a  water  district  asking  authority  to  issue 
bonds  for  extensions  and  improvements  permitted  by  law  when  these 
extensions  and  improvements  are,  in  the  opinion  6f  the  trustees,  es- 
sential to  the  proper  maintenance  of  the  property  and  rest  upon  the 
advice  of  competent  engineers. 

Security  issues  —  Purpose  —  Reimbursing  sinking  fund, 

2.  A  water  district  organized  under  the  Maine  statute  may  issue 
bonds  to  reimburse  its  sinking  fund  for  money  used  to  acquire  prop- 
erty. 

Security  issues  —  Purpose  —  Paying  notes, 

3.  A  water  district  organized  under  the  Maine  statute  should  not 
be  authorized  to  issue  bonds  for  paying  a  floating  indebtedness  repre- 
sented by  promissory  notes  for  current  expenses,  or  a  subscription  for 
liberty  bonds,  or  for  discount  on  refunding  bonds. 

[May  2,  1922.] 

Application  for  authority  to  issue  bonds  for  extensions  and 
improvements  for  re-establishing  a  sinking  fund,  and  for  refund- 
ing an  outstanding  floating  indebtedness ;  bonds  authorized  for 
extensions  and  improvements  and  for  reimbursing  sinking  fund. 

By  the  Commission:  The  Kennebec  Water  District  is  a 
quasi  municipal  corporation  erected  by  the  legislature  by  Chapter 
x^OO  of  the  Private  and  Special  Laws  of  1899.  It  supplies  water 
to  the  city  of  Waterville,  Fairfield  Village  Corporation,  the 
towns  of  Benton,  Winslow,  and  Vassalboro,  and  the  Central 
Maine  Sanitorium  in  the  town  of  Fairfield.  Under  the  act 
creating  it,  the  district  acquired  its  property,  works  and  plant, 
and  issued  bonds,  from  the  proceeds  of  which  it  paid  therefor. 
At  the  date  of  this  petition,  the  district  had  outstanding,  accord- 
ing to  the  balance  sheet  filed  with  us,  bonds  aggregating  $950,- 
000  although  it  was  in  evidence  that  a  portion  of  these  has  been 
purchased  by  the  district  which  carries  them  as  an  asset  collect- 
ing the  interest  as  it  matures  and  treating  such  bonds  as  if  they 
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were,  in  fact,  bonds  of  some  other  corporation  in  which  it  was 
authorized  to  make  investments. 

The  petition  of  the  district,  as  amended,  asks  for  an  order  au- 
thorizing the  issue  of  bonds  in  the  amount  of  $225,000  "for  the 
purpose  of  paying  necessary  expenses  and  liabilities  incurred 
imder  the  provisions  of  said  act,  (Chapter  200,  Private  and 
Special  Laws  of  1899  ajs  amended  by  Chapter  152,  Private  and 
Special  Laws  of  1905,  and  by  Chapters  116  and  117  of  the  Pri- 
vate and  Special  Laws  of  1921)  and  to  provide  fimds  for  paying 
necessary  expenses  to  be  incurred  in  making  certain  renewals, 
extensions,  additions,  and  improvements  to  the  water  plant  of  the 
district  deemed  necessary,  in  the  judgment  of  the  trustees,  and 
for  the  completion,  extension,  and  improvement  of  its  facilities^ 
for  improvement  of  its  service  and  to  reimburse  its  treasury  for 
money  used  for  the  acquisition  of  property  and  the  construction, 
completion,  extension,  and  improvement  of  its  facilities;  which 
said  money  actually  was  expended  from  income  or^ther  moneys 
in  the  treasury  of  the  corporation,  not  secured  by  or  obtained 
from  the  issue  of  stocks,  bonds,  notes,  or  other  evidences  of  in- 
debtedness of  said  corporation." 

Thus  it  will  be  seen  from  the  examination  of  the  laws  herein- 
before referred  to  that  the  present  petition  is  predicated  upon 
the  authority  to  issue  bonds  expressly  given  to  the  trustees  by 
§  10  of  the  creating  act  (Chapter  200,  Private  and  Special  Laws 
of  1899,  as  amended  by  Chapter  152  of  the  Private  and  Special 
Laws  of  1905) ;  it  is  also  based  upon  §  37  of  chapter  55  of  the 
Revised  Statutes  of  1916  as  ^mended  by  chapter  128  of  the  Pub- 
lic Laws  of  1919.  Section  10  of  chapter  200  aforesaid  as 
amended  by  chapter  162  of  the  Private  and  Special  Laws  of  1905 
ordains : 

"  'Section  10.  The  trustees  of  the  district  may,  for  the  pur- 
pose of  paying  any  necessary  expenses  and  liabilities  incurred 
under  the  provisions  of  this  act  including  the  expenses  incurred 
in  acquiring  the  property  of  the  Maine  Water  Company  by  pur- 
chase or  otherwise,  in  securing  sources  of  supply,  taking  water 
.and  land,  paying  damages,  laying  pipes,  constructing,  maintain- 
ing, and  operating  a  water  plant,  and  making  renewals,  exten- 
sions, additions,  and  improvements  .to  the  same,  issue  irom  time 
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to  time  bonds  of  the  district  to  an  amount  necessary  in  the  judg- 
ment of  the  trustees  therefor.  Said  bonds  shall  be  a  legal  obliga- 
tion of  said  water  district,  which  is  hereby  declared  to  be  a  quasi 
municipal  corporation  within  the  meaning  of  section  ninety-six, 
chapter  forty-seven  of  the  revised  statutes,  and  all  the  provisions 
of  said  section  shall  be  applicable  thereto.' " 

The  original  petition  being  duly  and  lawfully  filed,  this  Com- 
mission ordered  that  a  public  hearing  be  held  at  the  offices  of 
the  Commission  on  February  7,  1922,  at  10  o'clock  in  the  fore- 
noon, and  the  clerk  of  the  Commission  was  directed  to  give  notice 
of  the  hearing  to  the  district  by  sending  to  it,  by  registered  mail, 
a  copy  of  the  order  certified  by  the  cle^k,  seven  days  at  least 
before  the  date  of  said  hearing.  It  was  further  ordered  that  the 
petitioning  utility  give  public  notice  of  the  hearing  by  causing 
to  be  published  in  one  issue  of  the  Waterville  Sentinel  a  like 
copy  of  said  order  seven  days  at  least  before  the  date  of  said 
hearing.  These  requirements  of  notice  were  duly  complied  with, 
jind,  on  February  7, 1922,  a  public  hearing  was  held  at  the  offices 
of  the  Commission  in  Augusta,  Maine.  The  appearances  were, 
Pattengall  &  Locke,  Mark  J.  Bartlett,  and  George  K.  Boutelle, 
for  the  Kennebec  Water  District,  petitioner;  Harvey  D.  Eaton^ 
I'vo  se,  George  M.  Chapman,  for  Fairfield  Village  Corporation. 

The  evidence  established  the  passing  of  the  following  vote  by 
the  trustees  of  the  district  at  a  regular  meeting  attended  by  a 
quorum  of  the  said  trustees  held  at  Waterville,  November  22, 
1921': 

"That  by  virtue  and  in  pursuance  of  Chapter  200  of  the  Pri- 
vate and  Special  Laws  of  Maine  for  1899  as  amended  by  Chapter 
152  of  the  said  Laws  for  1905  and  by  Chapters  116  and  117  of 
the  said  Laws  for  1921  and  for  the  purpose  of  paying  necessary 
expenses  and  liabilities  incurred  under  the  provisions  of  said 
act;  and  to  provide  funds  for  paying  necessary  expenses  to  be 
incurred  in  making  certain  renewals,  extensions,  additions,  and 
improvements  to  the  water  plant  of  the  district  deemed  necessary 
in  the  judgment  of  the  trustees,  there  be  issued  and  sold  bonds 
of  the  district  to  the  amount  of  Two  Hundred  and  Twenty  Five 
Thousand  dollars  ($225,000)  which  amount  is  declared  neces- 
sary for  the  said  purposes." 
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On  March  21,  1922  the  trustees,  at  a  regular  meeting  duly 
held  and  attended  by  a  quorum,  passed  the  following  vote  with- 
out in  any  sense  rescinding  the  vote  of  November  22,  1921: 

"That  by  virtue  and  in  pursuance  of  Chapter  200  of  the  Pri- 
vate and  Special  Laws  of  Maine  for  1899,  as  amended  by  Chap- 
ter 152  of  the  said  Laws  for  1905  and  by  Chapters  116  and  117 
of  the  said  Laws  for  1921,  and  for  the  purpose  of  paying  neces- 
sary expenses  and  liabilities  incurred  under  the  provisions  of 
said  act ;  and  to  provide  funds  for  paying  necessary  expenses  to 
be  incurred  in  making  certain  renewals,  extensions,  additions 
and  improvements  to  the  water  plant  of  the  district  deemed  neces- 
sary in  the  judgment  of  the  trustees,  and  for  the  completion, 
extension,  and  improvement  of  its  facilities;  for  the  improve- 
ment of  its  service  and  to  reimburse  its  treasury  for  money  used 
for  the  acquisition  of  property  and  the  construction,  completion, 
extension,  and  improvement  of  its  facilities,  which  said  money 
actually  was  expended  from  income  or  other  moneys  in  the  treas- 
ury of  the  corporation  not  secured  by  or  obtained  from  the  issue 
of  stocks,  bonds,  notes  or  other  evidences  of  indebtedness  of  such 
corporation,  there  be  issued  and  sold  bonds  of  the  district  to  the 
amount  of  Two  Hundred,  and  Twenty  Five  Thousand  Dollars 
($225,000)  which  amount  is  declared  necessary  for  the  said 
purposes." 

While  this  latter  vote  was  subsequent  in  time  to  the  date  of 
the  hearing,  it  is  consonant  with  the  evidence  adduced  at  the 
hearing,  and  its  purpose  is  to  avoid  any  possible  technical  obstacle 
to  the  issue  of  securities,  if  any  exist.  It  has  been  duly  allowed 
by  the  Commission,  and  we  shall  consider  it  a  part  of  the  case. 

The  statute  makes  our  approval  of  the  issue  of  securities  de- 
pend upon  our  investigation  and  a  finding  of  good  faith  upon 
the  part  of  the  utility  seeking  to  issue  such  securities.  In  the 
•case  before  us,  the  evidence  disclosed  that  the  proposed  bond 
issue  of  $225,000  rests  upon  three  bases: 

(1)  $58,000  for  constructing  a  new  16-inch  pipe  line  from 
an  existing  supply  main  to  the  reseiToir  of  the  district. 

(2)  $30,000  for  improvement  of  the  district's  dam  and  the 
installation  of  new  and  improved  pumping  apparatus. 

(3)  $137,000  to  re-establish  the  district's  sinking  fund  and 
to  refund  its  outstanding  floating  indebtedness. 
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I  [1]  The  opponents  to  the  petition  insisted,  with  great  vehe- 
mence, that  the  items  of  $58,000  for  the  construction  of  the  pro- 
posed pipe  line,  and  of  $30,000  for  improvement  of  the  dam  and 
pumping  station,  should  not  be  made  for  various  reasons  so  clear- 
ly and  effectively  presented  as  to  make  the  issue  not  at  all  ob- 
bcure.  These  matters  have  been  decided  by  the  trustees  to  involve 
wise  principles  of  business  proceeding,  and  w;e  do  not  feel  called 
upon  to  substitute  our  own  judgment  for  the  judgment  of  the 
trustees  to  whom  is  entrusted  by  the  charter  of  the  district  the 
management  of  "all  the  affairs  of  said  water  district."  (§5, 
Chapter  200,  Private  and  Special  Laws  of  1899.)  The  Com- 
mission must  certify  "that  in  the  opinion  of  the  Commission  the 
sum  of  the  capital  to  be  secured  is  required  in  good  faith  for  the 
purposes  enumerated,"  but  we  must  not  fail  to  observe  that  the 
legislature,  by  §  10  of  Chapter  200,  Private  end  Special  Laws 
of  1899,  as  amended  by  §  3  of  Chapter  152,  Private  and  Special 
Laws  of  1905,  has  authorized  the  trustees  to  issue  bonds  from 
time  to  time  for  "securing  sources  of  supply,  laying  pipes,  con- 
structing, maintaining,  and  operating  a  water  plant,  and  making 
renewals,  extension,  additions,,  and  improvements  to  the  same." 
The  contemplated  extensions  and  improvements  are,  in  the  opin- 
ion of  the  trustees,  essential  to  the  proper  maintenance  and  devel- 
opment of  the  system,  and  rest  upon  the  advice  of  competent 
engineers,  derived  from  a  study  of  present  conditions  and  prob- 
able future  needs.  The  district's  engineer  testified  that  in  his 
opinion  the  condition  of  the  present  dam  is  such  as  to  require 
either  the  building  of  a  new  dam  or  a  radical  rebuilding  of  the 
present  structure.  He  also  expressed  as  his  opinion  that  by  rea- 
son of  such  improvement  in  the  dam,  better  results  would  be 
obtained  from  the  use  of  the  water  pumps,  thus  obviating  the 
necessity  of  auxiliary  power  with  its  consequent  expense.  All 
these  things,  we  shall  assume,  have  been  considered  by  the 
trustees  before  reaching  their  decision  that  such  improvements 
end  extensions  should  be  made.  These  trustees  charged  with  the 
management  of  the  affairs  of  the  district  are  presumed  to  be 
familiar  with  its  requirements.  They  are  selected  by  the  repre- 
sentatives of  the  people  who  are  served  by  the  district  and  who 
are  empowered  to  choose  from  time  to  time  trustees  qualified  to 
discharge  the  important  duties  placed  upon  them.    The  construc- 
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tion  of  the  law  contended  for  by  the  learned  counsel  for  the  op- 
ponents to  the  petition  would  with  violent  hand  snatch  these 
powers  from  the  trustees  and  place  them  upon  this  Commission. 
We  should,  in  effect,  become  the  real  administrators  of  the  dis- 
trict, in  place  of  those  selected  by  the  people  under  the  estab- 
lished law.  We  believe  that  the  provisions  of  the  statute  are  per- 
fectly clear  in  this  particular  and  that  they  impose  such  duties 
of  management  upon  the  trustees  themselves,  upon  whom  as  a 
corollary  is  placed  the  responsibility  therefor.  Judicial  authority 
follows  the  pathway  of  reason  in  reaching  this  conclusion.  Noth- 
ing has  appeared  in  the  evidence  relevant  to  this  inquiry,  which 
justifies  the  Commission  in  refusing  to  certify  "that  in  the  opin- 
ion of  the  Commission  the  sum  of  the  capital  to  be  secured  by 
the  issue  of  such  bonds  is  required  in  good  faith." 

[2]  Thus  far,  we  have  been  speaking  only  of  the  item  of  $58,- 
000  to  be  used  for  the  construction  of  the  proposed  pipe  line  and 
the  further  item  of  $30,000  for  improvement  of  the  district's 
dam  and  pumping  apparatus.  We  shall  now  consider  specifically 
the  request  of  the  petitioner,  that  we  approve  the  issuance  of 
bonds  to  the  amount  of  $137,000,  to  re-establish  the  district's 
sinking  fund  and  to  refund  its  outstanding  floating  indebtedness. 
The  charter  of  the  district,  to  which  we  have  already  referred, 
empowers  the  trustees  to  collect  rates  from  the  water  takers  and 
among  other  things,  "to  provide  each  year  a  sum  equal  to  not 
less  than  1-  nor  more  than  3  per  cent  of  the  entire  indebtedness 
of  the  district,  .which  sum  shall  be  turned  into  a  sinking  fund  to 
provide  for  the  final  extinguishment  of  the  funded  debt.  The 
money  set  aside  for  the  sinking  fund  shall  be  devoted  to  the  re- 
tirement of  the  district's  obligations  or  invested  in  such  securi- 
ties as  savings  banks  are  allowed  to  hold." 

During  the  course  of  the  district's  development  the  trustees 
procured  marginal  land  around  the  west  basin  of  China  Lake, 
generally  extending  back  200  feet  in  depth  from  the  shore  of 
the  lake  for  the  purpose  of  protecting  the  purity  of  the  water 
supply.  This  land,  vidth  the  incidental  expenses  attendant  there- 
upon, cost  the  district  about  $75,322.43.  In  addition  to  this  the 
district  constructed  a  new  reservoir  in  Waterville  at  an  expense 
of  approximately  $88,786.24,  a  total  expenditure  for  matters  that 
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«r©  properly  a  subject  of  capitalization  of  $164,108.67.     This 
does  not  include  the  cost  of  the  land  on  which  the  reservoir  was 
constructed.     It  could  not  be  controverted  successfully  that  for 
these  capital  expenditures  the  district  was  authorized  under  §  10 
of  its  charter  to  issue  bonds,  and  had  they  done  that  the  matter 
would  not  now  be  before  us  in  its  present  f oi-rn.    Instead  of  issu- 
ing bonds,  however,  they  drew  upon  the  money  that  had  been 
collected  from  their  customers  for  the  purposes  of  creating  the 
sinking  fund  contemplated  by  the  act  establishing  the  district. 
The  amount  of  such  withdrawals  from  the  treasury,  spoken  of 
from  time  to  time  in  the  evidence  as' "the  sinking  fund,"  aggre- 
gated  $98,117.04.     They  seek  now  to  return  to  the  treasury  as 
a  sinking  fund  this  amount  of  $98,117.04  to  be  derived  from  the 
proceeds  of  bonds,  and  are  immediately  met  by  the  contention 
of  their  opponents  that  there  is  nothing  in  the  cl^arter  that  au- 
thorizes the  issuance  of  bonds  for  such  purpose.     If  it  be  so, 
nevertheless,  the  legislature  seems  to  have  provided  for  this  con- 
tingency by  the  enactment  of  Chapter  128  of  the  Laws  of  1919, 
jtmending  §  37  of  Chapter  55  of  the  Revised  Statutes,  in  which 
it  is  specifically  ordained  that  "any  public  utility  now  organized 
and  existing  and  doing  business  in  the  state    .    •    .    may  issue 
stocks,  bonds,     .     .     .     when  necessary,     ...     to  reimburse 
its  treasury  for  moneys  used  for  the  acquisition  of  property,  the 
construction,  completion,  extension  or  improvement  of  its  facili- 
ties and  which  actually  were  expended  from  income  or  from 
other  moneys  in  the  treasury  of  the  corporation  not  secured  by 
or  obtained  from  the  issue  of  stocks,  bonds,  notes  or  other  evi- 
dences of  indebtedness  of  such  corporation."    As  the  only  source 
of  obtaining  money  that  the  district  has,  is  from  income  from  its 
customers  (omitting  interest  on  such  securities  as  it  may  purchase 
for  the  sinking  fund  not  material  to  our  inquiry  here),  it  follows 
logically  that  this  condition  of  the  statutory  requirement  is  met. 
It  was  in  evidence  that  since  the  orc:anization  of  the  district  it 
had  accumulated,  to  and  including  June  30,  1921,  for  the  pur- 
poses of  its  sinking  fund,  a  sum  of  money,  which,  with  the  inter- 
est thereon,  amounted  to  $182,276.21.    From  this  amount  it  had 
purchased  certain  bonds  and  invested  in  sinking  fund  invest- 
ments in  the  aggregate  amount  of  $84,159.17  for  the  same  period, 
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according  to  thle  evidence  submitted  by  the  treasurer  of  the  dis- 
trict. This  left  a  balance  in  the  sinking  fund  of  $98,117.04, 
-which  as  we  have  said  before,  it  now  seeks  to  re-establish.  We 
do  not  assume  that  the  trustees  of  the  district  would  expect  to 
sell  bonds  in  the  amount  of  $98,117.04  in  the  general  market  and 
then  to  take  the  proceeds  of  such  bonds  for  the  purchase  of  these 
same  bonds  or  other  outstanding  boAds  for  retirement  at  a  higher 
eost;  therefore,  in  this  instance  we  shall  authorize  the  issuance 
of  bonds  for  reimbursement  of  the  treasury  in  the  amount  of 
$98,000,  which  said  bonds  shall  be  sold  at  not  less  than  par  and 
shall  be  callable  within  one  year  at  par,  thus  obviating  the  possi- 
bility of  any  financial  loss  to  the  district  by  reason  of  such  reim- 
bursement of  the  treasury  under  the  statute. 

[3]  It  is  not  the  desire  of  the  district  trustees  to  capitalize  the 
expenditures  represented  by  the  purchase  of  the  China  Lake 
land  and  by  the  building  of  the  reservoir  any  further  than  is 
necessary  for  the  replenishment  of  the  sinking  fund  which  we 
shall  authorize,  and  to  pay  the  so-called  floating  indebtedness 
represented  by  promissory  not^s  of  the  district  as  follows : 


Date  Rate  of  Interest      Time 

December    6,  1920  6%  six  months 


December  17,  1920  6% 

January  19,  1921  6% 

October  29,  1921  6% 


six  months 
six  months 


Amount 
$5,000 

6,000 

15,000 


six  months     12,000 


Consideration. 

Money  for  current  ex- 
penses 

Money  for  current  ex- 
penses 

Money  for  district's 
subscription  for  Lib- 
erty Bonds 

Money :  discount  on 
refunding  bonds  (5*8 
dated  May  1,  1920) 

Some  of  these  notes  were  issued  in  renewal  of  preceding  not^s, 
but  that  is  not  material  to  our  study  here  for  the  reason  we  have, 
in  each  instance,  specified  the  consideration  of  the  original  note. 
We  do  not  regard  any  of  these  notes  as  proper  subjects  of  capitali- 
zation either  under  the  provisions  of  the  charter  of  the  district, 
or  under  Chapter  55,  §  37,  as  amended  by  Chapter  128,  Public 
Laws  of  1919.  The  note  for  $15,000  is  secured  by  a  pledge  of 
the  Liberty  Bonds  for  the  purchase  of  which  it  was  originally 
issued. 

Current  expenses  are  to  be  provided  from  the  rates  chargeable 
to  the  district's  customers;  the  discount  on  bonds  is,  under  the 
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Commission's  orders,  amortized  over  the  period  of  time  for  which 
the  bonds  are  issued. 

The  liberty  loan  bonds  are  within  the  class  of  bonds  for  the 
purchase  of  which  the  sinking  fund  may  properly  be  applied, 
but  we  are  not  aware  of  any  authority  by  which  the  district  may 
issue  its  promissory  notes  and  with  the  proceeds  purchase  them 
and  then  capitalize  such  purchase  by  a  bond  issue;  such  a  pro- 
ceeding would  result  in  an  issue  of  bonds  for  the  purchase  of 
other  bonds — an  absurd,  unnecessary,  and  imwise  circle.  Cor- 
porations of  this  kind  should  proceed  with  strict  adherence  to  the 
limitations  established  by  the  law  fi:om  which  they  derive  their 
powers. 


BaCHIGAN  PUBLIC  UTILITIES   COMMISSION. 

CAMBRIA  RURAL  TELEPHONE  COMPANY 
ECONOMY  ELECTRIC  COMPANY. 

[D-1626.] 

Eiectricity  —  Inductive  interference  —  Telephone  ivires. 

An  electric  company,  although  having  equal  tights  to  the  use  oi 
highways  with  a  telephone  company,  should  construct  its  lines  so  as  to 
cause  the  least  possible  inductive  interference  with  an  existing  telephone 
line  and,  having  constructed  a  line  without  complying  with  the  law, 
cannot  object  to  the  reconstruction  of  such  line  because  of  the  expense. 

[June  22,  1922.] 

Complaint  by  a  telephone  company  against  an  electric  com- 
pany because  of  inductive  interference;  electric  utility  ordered  to 
reconstruct  its  transmission  lines  so  that  the  electric  wires  would 
not  be  closer  than  6  feet  from  the  telephone  wires  at  any  point. 

By  the  Commission:  This  matter  came  on  to  be  heard  upon 
the  complaint  of  the  Cambria  Rural  Telephone  Company,  on  the 
20th  day  of  September,  1921,  at  which  time  testimony  was  taken 
and  it  was  believed  by  the  Commission  that  the  parties  would  get 
together  and  save  the  necessity  of  making  an  order.  The  parties 
did  get  together  shortly  thereafter,  and  supposed  they  had  reached 
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an  agreement,  but  nothing  was  done  to  carry  it  out.  The  Com- 
mission then  caused  an  examination  and  report  to  be  made  by  ita 
engineering  department,  after  which  the  Commission  called  an- 
other hearing  in  the  matter  which  was  held  on  the  30th  day  of 
March,  1922. 

At  the  conclusion  of  that  hearing,  it  was  agreed  by  the  parties 
that  the  agreement  theretofore  entered  into  between  them,  should 
be  carried  out  at  once.  The  Commission  now  learns  that  nothing 
has  been  done  by  the  parties  to  carry  out  such  agreement. 

The  Cambria  Rural  Telephone  Company  has  been  operating  in 
the  territory,  adjacent  to  Cambria  for  a  number  of  years.  Later, 
the  Economy  Electric  Company  installed  a  transmission  line  on 
some  of  the  highways,  and  more  particularly  along  the  highway 
leading  south  from  Cambria,  on  the  same  side  of  the  highway  that 
the  telephone  lines  were  located  upon.  In  many  instances  the 
electric  company  placed  its  transmission  wires  so  close  to  the 
telephone  wires  as  to  cause  induction,  which  has  greatly  interfered 
with  telephone  service.  It  is  the  claim  of.  the  telephone  company 
that  the  service  has  been  so  bad  because  of  the  induction  that 
many  of  its  subscribers  have  refused  to  pay  their  telephone  bill. 

The  telephone  company  has  a  metallic  circuit,  which  is  not 
maintained  in  the  very  best  manner,  viz.:  free  from  grounds 
which  makes  it  very  susceptible  to  inductive  interference.  Al- 
though the  telephone  company  and  the  electric  company  have 
equal  rights  to  the  use  of  these  highways,  the  telephone  company 
having  first  constructed  its  line,  the  electric  company  should  have 
constructed  its  line  so  as  to  have  caused  the  least  possible  inter- 
ference. Had  the  electric  company  complied  with  the  law  of 
Michigan,  and  filed  its  map  showing  where  and  how  the  new  line 
was  to  be  constructed,  this  Commission,  or  its  predecessor,  might 
have  required  this  company  to  have  constructed  its  line  different- 
ly. The  electric  company  having  disregarded  the  law,  cannot  now 
object  to  the  reconstruction  of  its  line  because  of  the  expense  nec- 
essary therefor.    After  giving  due  consideration  to  this  matter — 

It  IS  ordered  by  the  Michigan  Public  Utilities  Commission, 
that  the  Economy  Electric  Company  forthwith,  reconstruct  its 
transmission  lines  upon  all  highways  occupied  jointly  by  the 
Economy  Electric  Company  and  the  Cambria  Rural  Telephone 
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Company,  so  that  in  no  case  shall  the  electric  wires  be  closer  tha^ 
6  feet  from  the  telephone  wires  at  any  point. 

It  is  farther  ordered,  that  in  case  this  reconstruction  is  not 
completed  within  thirty  days  from  the  date  hereof,  that  the  Econ- 
omy Electric  Company,  shall  discontinue  transmitting  current 
over  any  of  its  wires  located  within  6  feet  of  any  wires  of  the 
Cambria  Rural  Telephone  Company. 

Michigan  Public  Utilities  Commission,  Samuel  Odell,  Chair- 
man, William  M.  Smith,  Conmiissioner,  William  W.  Potter, 
Commissioner,  Sherman  T.  Handy,  Commissioner. 


I9XIW  JBRSBT  BOARD   OF  PUBLIC  TJTIIjITY  COMMISSIONBRS. 

SUPERVISION  COMPANY 

V, 

PUBLIC  SERVICE  ELECTRIC  COMPANY. 

Jtatea  —  Wholesale  consumption  •—  Grouping  meters  —  Stores. 

A  company  owning  a  group  of  nineteen  stores,  a  detacbed  build- 
ing, and  proposing  to  erect  a  garage  is  not  entitled  to  a  wholesale  con- 
sumption rate  so  that  it  may  resell  current  to  the  occupants  of  these 
premises  at  the  retail  rate  through  individual  meters,  when  the  plan 
of  the  building  structures  indicates  separate  and  distinct  stores  with 
separate  entrances  and  with  nothing  in  common  except  the  fact  that 
th^  are  under  a  continuous  roof. 

[June  20,  1922.] 

AppLriCATiON  to  compel  an  electric  utility  to  fnmisli  electric 
rnrrent  to  a  p*oup  of  stores  at  the  wholesale  consumption  rate ; 
application  denied. 

Appearances:  Philip  Leserman,  Jr.,  for  the  Petitioner; 
George  H.  Blake  and  E.  J.  Allegaert,  for  the  Public  Service 
Electric  Company. 

By  the  Board:  This  is  an  application  by  the  Saybroot  Hold- 
ing Company,  trading  as  the  Supervision  Company  of  l^ew  York, 
by  Philip  Leserman,  Jr.,  to  compel  the  Public  Service  Electric 
C'Ompany  to  furnish  electric  current  through  one  or  more  meters 
to  a  group  of  nineteen  stores,  a  detached  building  and  a  pro- 
posed garage.     The  petitioner  asks  that  electricity  be  furnished 
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at  the  wholesale  consumption  rate ;  that  is  to  sav,  whether  current 
is  furnished  through  one  or  more  meters  that  the  total  consump- 
tion be  aggregated,  thus  obtaining  the  advantage  of  the  quantity 
rate  indicated  in  the  company's  filed  rate  schedule.     ' 

The  petitioner  states  that  it  is  his  purpose  to  resell  this  current 
to  the  occupants  of  the  several  stores  at  the  retail  rate  indicated 
in  the  rate  schedule  filed  by  the  company, ^through  individual 
meters  installed  in  each  store. 

The  company  has  declined  to  furnish  current  on  the  basis  and 
in  the  manner  desired  by  the  petitioner. 

The  Board^has  defined  a  "customer"  in  the  rules  and  regula- 
tions for  water  utilities  (and  this  definition  is  applicable  to  all 
classes  of  service)  as  follows: 

"(a)  A  building  under  one  roof  owned  by  one  party  and 
occupied  as  one  business  or  residence,  or 

"(b)  A  combination  of  buildings  owned  by  one  party  in  one 
common  enclosure  occupied  by  one  fauiily  or  business,  or 

"(c)  The  one  side  of  a  double  house,  having  a  solid  vertical 
partition  wall,  or 

"(d)  A  building  owned  by  one  party  of  more  than  one  apart- 
ment and  using  in  common  one  hall  and  one  entrance,  or 

"(e)  A  building  owned  by  one  party  having  a  number  of 
apartments  or  ofiices  and  using  in  common  one  hall  and  one  or 
more  taeans  of  entrance.'^ 

It  is  apparent  that  the  applicant  does  not  come  within  any  of 
the  definitions  laid  down  by  the  Board.  The  question  presented 
for  determination  is  whether  the  company's  refusal  to  furnish 
service  in  the  manner  desired  by  the  petitioner  is  reasonable  and 
just.  Upon  considering  the  matter,  the  Board  is  of  the  opinion 
that  the  company  should  not  be  required  to  furnish  the  service 
in  this  manner.  The  plan  of  the  building  structures  as  sub- 
mitted by  the  petitioner  at  the  hearing  clearly  indicates  separate 
r.nd  distinct  stores  with  separate  entrances  and  with  nothing  in 
common  except  the  fact  that  they  are  under  a  continuous  roof. 
They  should,  therefore,  be  treated  as  individual  customers  and 
supplied  at  the  filed  schedule  rate  for  such  customers.  Any 
other  determination  would  be  a  discrimination  in  the  petitioner's 
favor   as   against   other   individual    retail   customers    similarly 
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ituated.  In  this  situation  the  application  of  the  petitioner  must 
be  denied. 

Board  of  Public  Utility  Commissioners, 

By  (Signed)  H.  V.  Osborne,  President,  Harry  Bacharach, 
Jos.  F.  Autenreith,  Commissioners. 


MSW  JERSEY  BOARD   OF  PUBMC  UTIIjITY   COMMISSIONERS. 

BE  MOBftIS  COUNTY  TBACTION  COMPANY  et  al. 

Automobiles  —  Jurisdiction  of  Commission  —  Illegal  operation. 

The  New  Jersey  Board  of  Public  Utility  Commissioners  is  with- 
out jurisdiction  to  make  any  order  respecting  jitneys  operating  without 
certificates  of  convenience  and  necessity  pince  the  Board  has  jurisdic- 
tion only  over  such  utilities  as  operate  under  privileges  granted  by 
the  state  or  any  political  subdivision  thereof. 

[June  30,  1922.]         ^  ^'       .#j*-''i  ""    ' 

Complaint  against  operators  of  auto  busses  on  routes  paral- 
leling railway  tracks  operating  without  certificates  of  con- 
venience and  necessity ;  held  that  Commission  has  no  jurisdiction 
in  the  matter. 

Appearances:  Elmer  King,  for  the  Morris  County  Traction 
Company;  F.  S.  Sheldon  &  Son,  for  Michael  Kelly;  James  H. 
Bolitho,  for  Jewel  Brothers. 

By  the  Bgard:  The  complaint  in  this  matter  filed  April  6^ 
1922,  alleges  in  substance  that  W.  E.  Roach,  Cornelius,  and 
Prank  B.  Jewel,  F.  B.  Sheldon  &  Sons,  and  Michael  Kelly  are 
operating  auto  busses,  commonly  called  jitneys,  over  a  route 
which  parallels  the  tracks  of  the  Morris  County  Traction  Com- 
pany in  whole  or  in  part  upon  the  same  street,  without  having 
first  obtained  municipal  permits  or  approval  of  this  Board ;  that 
the  alleged  illegal  operation  began  subsequent  to  March  15,  1921. 

Answers  have  been  filed  by  Jewel  Brothers  and  F.  B.  Sheldon 
&  Sons  denying  that  they  are  operating  a  jitney  and  claiming 
that  they  are  operating  under  a  hack  license  issued  by  the  mu- 
nicipality of  Dover,  and  by  Michael  Kelly  claiming  to  have  begun 
operating  a  jitney  prior  to  March  15,  1921.  ITo  answer  has  been 
filed  nor  appearances  entered  by  W.  E.  Roach. 
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The  matter  was  set  down  for  hearing  and  testimony  taken  in 
part  before  the  Commission  and  in  part,  by  consent,  before  H. 
P.  Brainard,  official  stenographer  for  the  Commission. 

The  evidence  clearly  indicates  that  these  busses  are  operating 
as  jitneys  and  that  the  contention  that  they  are  operating  as 
hacks  is  a  mere  subterfuge  intended  to  evade  the  provisions  of 
the  statute  requiring  the  approval  of  this  Board.  It  is,  therefore, 
apparent  that  they  are  operating  illegally. 

Under  the  statute  this  Board  has  jurisdiction  only  over  such 
utilities  as  operate  under  privileges  granted  by  the  state  or  any 
political  subdivision  thereof.  The  respondents  here  have  no 
grant  or  privilege  from  the  state  or  any  of  its  political  sub- 
divisions to  operate  as  a  jitney  and,  therefore,  the  Board  is  with- 
out jurisdiction  to  make  any  order  in  the  premises.  The  pe- 
titioner's remedy  lies  in  some  other  tribunal. 

Board*  of  Public  Utility  Commissioners,  by  (Signed)  H.  V. 
Osborne,  President,  Harry  Bacharach,  Jos.  F.  Autenreith,  Com- 
missionera. 


OHIO  SUPREME  COURT. 

TBUMBULL  &  MAHONING  WATER  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  17118.] 
(—  Ohio  — ,  136  N.  E.  449.) 

Security  issues  —  Powers  of  Commission  —  Discharge  or  refunding 
of  ohligationa. 

1.  When  moneys  have  been  advanced  as  loans  to  a  public  utility 
for  the  purpose  of  discharging,  and  which  were  used  to  discharge, 
indebtedness  incurred  in  the  acquisition,  development,  and  construction 
of  the  utility's  plant  and  facilities,  the  Public  Utilities  Commission, 
under  §  614-53,  General  Code,  has  authority  to  order  the  issue  of 
stocks  and  bonds  for  the  discharge  or  refunding  of  the  obligations  so 
incurred,  whether  incurred  during  or  prior  to  the  five-year  period  fixed 
in  that  section. 
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SecuHty  issues  —  Purpose  —  Beimbursement  —  Expenditures  from 
income, 

2.  Moneys  thus  obtained,  owing  and  unpaid,  are  not  ''moneys  in 
the  treasury  of  the  public  utility,"  within  the  purview  of  the  above 
section.  The  application  and  record  in  the  instant  case  do  not  show 
that  the  proposed  issue  is  for  reimbursement  of  moneys  actually  ex- 
pended from  income. 

Headnotes  by  the  Coubt. 

[January  10,  1922.] 

Erroe  to  Commission  to  review  an  order  denying  an  applica- 
tion for  authority  to  issue  additional  stock;  Commission  order 
reversed  and  cause  remanded  for  further  order  in  accordance 
with  the  opinion. 

The  Water  Company  is  a  public  utility.  It  was  organized  in 
1906  with  a  small  capitaliaztion,  which  was  fully  paid.  In  its 
subsequent  developing  and  financing  the  company  needed  and 
obtained  larger  sums  of  money,  which  were,  from  time  to  time, 
advanced  .by  three  stockholders  largely  interested  in  the  company 
from  the  date  of  its  organization.  From  time  to  time,  until  the 
vear  1920,  these  three  stockholders  advanced  as  loans  to  the  com- 
pany  the  moneys  needed  for  development,  with  the  agreement 
that  later  the  loans  should  be  refunded  and  paid  to  them  out  of 
the  future  issues  of  stocks  and  bonds,  or  from  their  proceeds 
when  sold.  In  1911  the  state  legislature  enacted  the  Public 
Utilities  Law,  which  by  §  614-53,  General  Code,  gave  the  state 
Public  Utilities  Commission  jurisdiction  over  the  issues  of  stocks 
and  securities.  On  December  28,  1920,  the  company  filed  its 
application  with  the  Commission  for  authority  to  issue  $506,000 
6f  common  stock  and  $250,000  of  first  mortgage  bonds,  in  order 
to  take  up  the  indebtedness  of  the  company  which  had  been 
accumulating  since  its  organization.  The  statement  accompany- 
ing the  application  showed  debt  liabilities  amounting  to  $617,- 
108.09,  of  which  the  sum  of  $599,744.10  was  owing  to  the  three 
stockholders  or  their  estates  for  loans  made  for  the  purposes 
named,  reciting  ,the  fact  that  the  application  was  made  for  the 
purpose  of  discharging  certain  indebtedness  incurred  in  the 
acquisition  of  the  company^s  property  and  construction  of  its 
plant  and  facilities  the  Commission  held  that  the  application  to 
issue  stocks  and  bonds  for  reimbursing  the  applicant's  treasury 
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for  moneys  "not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  expended  therefrom  prior  to  the 
five  year^  preceding"  the  date  of  the  application  be  denied,  but 
that  the  company  could  offer  proof  of  the  amount  of  its  uncap- 
italized  capital  expenditures  made  from  its  treasury  within  said 
period  of  five  years  only. 

A  rehearing  was  asked  for  and  denied,  whereupon  a  petition 
in  error  was  filed  here,  seeking  a  reversal  of  the  order  of  the 
Commission. 

Appearances :  E.  H.  Moore,  of  Toungstown,  and .  Squire, 
Sanders  &  Dempsey,  of  Cleveland,  for  plaintiff  in  error;  John 
G.  Price,  Attorney  General,  and  E.  E.  Com,  of  Ironton,  for  de- 
fendant in  error. 

Jolies,  J.  [1,  2]  Does  §  614r-53,  General  Code,  authorize  the 
Public  Utilities  Commission  to  order  the  issue  of  stocks  and 
bonds  to  discharge  indebtedness  and  reimburse  a  utility  com- 
pany's treasury  when  such  indebtedness  was  incurred  more  than 
five  years  prior  to  the  application?  The  Commission,  by  deny- 
ing the  application,  answered  this  question  in  the  negative.  The 
solution  of  the  question  depends  upon  the  construction  of  the 
section,  which  reads  as  follows: 

"Sec.  614-63.  A  public  utility  or  a  railroad,  as  defined  in  this 
act,  may,  when  authorized  by  order  of  the  Commission,  and 
not  otherwise,  issue  stocks,  bonds^  notes,  and  other  evidences  of 
indebtedness,  payable  at  periods  of  more  than  twelve  months 
after  date  thereof,  when  necessary  for  the  acquisition  of  prop- 
erty, the  construction,  completion,  extension  or  improvement  of 
its  facilities  or  for  the  improvement  or  maintenance  of  its  serv- 
ice, or  for  the  reorganization  or  readjustment  of  its  indebted- 
ness and  capitalization,  or  for  the  discharge  or  lawful  refund- 
ing of  its  obligations,  or  for  the  reimbursement  of  moneys 
actually  expended  from  income  or  from  any  other  moneys  in 
the  treo?urv  of  the  public  utility  or  railroad  not  secured  or 
obtained  from  the  issue  of  stocks,  bonds,  notes  or  other  evi- 
(Icncos  of  indebtedness  of  such  public  utility  or  railroad  within 
five  years  next  prior  to  the  filing  of  an  application  therefor  as 
heroin  provided,  or  for  any  of  the  aforesaid  purposes  except 
maintenance  of  ser\'ice  and  except  replacements  in  cases  where 
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the  applicant  shall  have  kept  its  accounts  and  vouchers  of  such 
expenditures  in  such  manner  as  to  enable  the  Conunission  to 
ascertain  the  amount  of  money  so  expended  and  the  purposes 
for  which  said  expenditure  was  made. 

"The  Commission  may,  by  order  duly  made,  authorize  the 
issue  of  bonds,  notes,  or  other  evidences  of  indebtedness,  for  the 
reimbursement  of  money  heretofore  actually  expended  from 
income  for  any  of  the  aforesaid  purposes,  except  maintenance  of 
service  and  replacements  prior  to  five  years  next  preceding  the 
filing  of  an  application  therefor,  if  such  application  for  such 
consent  be  made  prior  to  January  1,  1913.  Any  bonds,  notes, 
or  other  evidences  of  indebtedness,  payable  at  periods  of  more 
than  twelve  months  after  date  thereof,  may  be  issued  as  herein 
provided,  regardless  of  the  amount  of  the  capital  stock  of  the 
public  utility  or  railroad,  subject  to  the  approval  of  the  Com- 
mission to  the  excess  of  such  bonds,  notes,  or  other  evidences  of 
indebtedness  above  the  amount  of  the  capital  stock  of  such  pub- 
lic utility  or  railrojid,  notwithstanding  any  provisions  of  the 
General  Code  of  Ohio  now  in  force  to  the  contrary. 

'^Provided,  however,  that  it  shall  be  the  duty  of  tho  Commis- 
sion to  authorize  on  the  best  terms  obtainable,  such  issues  of 
stocks,  bonds,  and  other  evidence  of  indebtedness  as  shall  be 
necessary  to  enable  any  public  utility  to  comply  with  the  provi- 
sions of  any  contract  heretofore  made  between  such  public  util- 
ity and  any  municipality." 

The  quoted  section  provides  that  by  order  of  the  Commission 
a  utility  may  issue  stocks,  and  bonds  for  the  (a)  acquisition  of 
property,  (b)  the  construction,  completion  or  extension  of 
improvements,  (c)  the  reorganization  or  capitalization,  or  (d) 
for  the  discharge  or  refunding  of  its  obligations.  If  the  section 
for  such  authorization  stopped  at  that  point,  there  would  be  no 
doubt  under  the  facts  conceded,  that  the  Commission  would 
liave  ample  authority  to  grant  the  order  asked.  The  Commis- 
sion, however,  holds  that  its  authority  is  limited  bv  what  fol- 
lows,  to  wit,  that  the  utility  may  not  issue  stocks  and  boud.^. 
unless  it  be  for  fe)  the  reimbursement  of  moneys  actually  ex- 
pended, etc.,  "within  five  years  next  prior  to  the  filing  of  an 
application  therefor.'^ 

The  laucmage  and  punctuation  of  the  section  is  involved. 
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But  it  is  impossible  to  give  the  limited  construction  employed 
by  the  Commission  without  nullifying  the  plain  import  of  the 
former  clauses,  authorizing  such  issue  for  the  purpose  of  re- 
ad jus  tment  of  the  company's  indebtedness  or  for  the  discharge  or 
refunding  of  the  company's  obligations.  If  the  natural  punctu- 
ation is  followed,  the  five-year  period  must  apply  only  to  the 
clause  wherein  it  is  contained  and  be  limited  to  the  reimburse- 
ment of  moneys  expended  from  income  or  from  other  moneys 
in  the  treasury.  These  obligations  cannot  be  said  to  have  been 
moneys  in  the  treasury  in  the  sense  used  in  the  statute,  because 
these  were  obligations  due  the  company's  creditors,  incurred 
from  time  to  time  since  the  organization.  Furthermore  some 
tangible  import  must  be  given  to  the  prior  clause  authorizing 
the  issue  "for  the  discharge  or  lawful  refunding  of  its  obliga- 
tions.'^ Neither  in  the  application  nor  in  the  record  does  it 
appear  that  the  proposed  issue  was  for  the  reimbursement  of 
^'moneys  actually  expended  from  income.'^  The  application 
contains  no  such  statement.  Paragraph  (5)  of  §  614-54,  Gen- 
oral  Code,  supports  the  view  here  taken,  for  it  requires  a  state- 
ment showing  when  moneys  obtained  from  income  were  ex- 
pended, evidently  having  regard  to  the  five-year  period  cover- 
ing expenditures  from  income.  We  have  nothing  to  do  with 
legislative  policy,  but  it  is  very  evident  that  our  construction 
would  do  no  violence  to  legislative  policy,  for  the  Attorney  Gen- 
eral in  his  brief  concedes  that  this  utility  might  accomplish  its 
purpose  by  reincorporating,  selling  its  property  to  the  new  com- 
pany, and  then  capitalizing  the  assets  of  the  latter,  and  thus 
obtaining  authority  to  issue  stocks  and  bonds  "for  the  acqui- 
sition of  the  property"  thus  secured  by  its  reincorporation. 
The  Commission  had  authoritv  to  order  the  issue  of  stocks  and 
l>onds  for  the  purposes  named,  but  if  the  reimbursement  is 
shown  to  be  -for  moneys  actually  expended  from  income,  etc., 
the  applicant  should  comply  with  that  clause  of  the  act. 

The  order  of  the  Commission  will  be  reversed  and  the  cause 
romanded  to  the  Commission  for  further  order  in  accordance 
with  this  opinion. 

Order  reversed. 

Marshall,  C.  J.,  and  Johnson,  Hough,  Wanamaker,  Robin- 
son, and  Matthias,  JJ.,  concur. 
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CITY  OP  LEBANON  &  LEBANON   CHAMBBB   OP  COM- 

MERGE 

LEBANON  GAS  &  FUEL  COMPANY. 
[Complaint  Docket  No.  4111.] 

t 

Rates  —  Demand  charge  —  Oas. 

A  demand  charge  covering  the  cost  which  a  gas  company  must 
incur  in  holding  its  plant  in  a  state  of  readiness  to  serve  a  capacity 
or  peak  load  is  inequitable,  unjust,  unreasonable,  and  unduly  discrim- 
inatory when  only  28.7  per  cent  of  the  total  revenue  accrues  from  the 
consumption  charge,  the  remainder  accruing  from  the  demand  charge 
and  customer's,  or  service,  charge. 

[June  13,  1922.] 

Complaint  against  a  three  part  gas  rate  including  a  cnstom- 
er'fl  charge,  a  demand  charge,  and  a  consumption  charge;  com- 
plaint sustained  and  company  ordered  to  file  a  new  tariff. 

By  the  Commission:  At  the  hearings  and  in  arguments  the 
outstanding  question  which  developed  was  whether  a  so-called 
three  part  rate  which  the  Lebanon  Gas  &  Fuel  Company  had  filed 
was  unjust,  unreasonable,  and  discriminatory. 

It  is  a  radical  departure  from  the  customary  form  of  rate 
structure,  applicable  to  artificial  gas  companies  in  Pennsylvania, 
and  is  not  in  harmony  with  the  practices  of  this  company  as  dis- 
closed by  former  rate  schedules,  which  adhered  to  a  two  part 
rate,  consisting  of  demand  and  consumption  elements. 

Under  the  three  part  rate  which  is  the  subject  of  attack  in 
this  proceeding,  respondent's  patrons  are  subjected  to  (a)  a  cus- 
tomer's charge,  (b)  a  demand  charge,  and  (c)  a  consumption 
charge. 

The  first  of  these,  the  customer's  charge,  is  essentially  the  same 
8s  a  service  charge  as  generally  designated.  The  demand  charge, 
as  used  in  this  rate  schedule,  is  an  innovation  in  rate  making  in 
Pennsylvania,  and  is  a  fixed  charge  per  customer  based  upon  a 
demand  rating  determined  by  the  number  and  kind  of  appliances 
installed  in  house  or  place  of  business  for  the  consumption  of  gas. 
It  might  be  designated  an  appliance  charge. 
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The  consumption  charge  is  l>ased  on  quantity  of  gas  consumed 
and  is  essentially  the  same  as  the  output  or  consumption  charge 
as  these  terms  are  generally  understood. 

The  theory  upon  which  respondent  Attempts  to  support  the 
three  part  division  of  its  rates  is  that  the  (b)  demand  charge 
covers,  after  the  meter  and  billing  expenses  of  the  customer  are 
cared  for  by  the  (a)  customer's  charge,  a  certain  cost  to  the  re- 
spondent which  it  must  incur  in  holding  its  plant  in  a  state  of 
readiness  to  serve  a  capacity  or  peak  load. 

In  analyzing  the  effect  of  such  rate  allocations  it  appears  that 
only  about  28.7  per  cent  of  respondent's  total  revenues  accrues 
to  it  from  the  consumption  charge  (variable  with  the  amount  of 
gas  consumed).  The  remainder  of  the  revenue  is  chargeable  to 
patrons  irrespective  of  consumption.  \  segregation  is  unjusti- 
fiable in  which  only  about  one-fourth  of  total  revenues  is  appli- 
cable to  the  consumption  elements  and  nearly  three-fourths  to 
non^jonsumption  factors  constituting  fixed  charges  upon  consum- 
ers whether  gas  is  or  is  not  consumed  by  them. 

The  inequalities  of  such  a  rate  schedule  division  are  so  appar- 
ent that  it  is  not  at  all  essential  to  point  out  by  specific  illustra- 
tions the  instances  of  injustice  bound  to  arise. 

It  was  not  apparent  from  the  testimony  that  the  total  revenue 
which  respondent  is  receiving  is  greater  than  it  is  entitled  to 
receive,  but  the  distribution  of  the  rate  burden  upon  consumers 
is  inequitable,  unjust,  unreasonable,  and  unduly  discriminatory. 

The  three  part  rate  schedule  P.  S.  Pa.  Ko.  6,  effective  March 
27,  1921,  cannot  be  sustained.  The  respondent  will  be  directed 
within  thirty  days  to  prepare  and  file  with  the  Commission  a 
new  rate  schedule  in  elimination  of  the  three  part  plan.  In  the 
formulation  of  the  new  rates,  a  conference  wdth  representatives 
of  the  Commission  and  engineers  for  respondent  and  complain- 
ant is  directed,  and,  if  agreement  cannot  be  reached,  by  them,  re- 
spondent may  file  a  tariff  which  can  be  made  the  basis  for  further 
inquiry  and  order  by  the  Commission. 

The  complaint  to  the  extent  indicated  is  sustained.^ 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  (Signed)  Wm.  D.  B.  Ainey,  Chairman. 
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TESSSYLVANIA  PUBUC  SERVIGB  COMMISSION. 

BOROUGH  OF  ASHLAND  et  aL 

v. 

SCHUYLKILL  ELECTRIC  COMPANY  et  al.      ^ 

[Complaint  Docket  No.  4676.] 

Monopoly  and  competition  —  Electric  extensions  —  Service  to  eoni' 
pony  officer. 

The  extension  of  an  electric  line  by  a  public  utility  company  into 
the  heart  of  a  municipality  already  adequately  served  by  another 
company,  in  order  to  render  free  serrice  to  the  general  manager  cannot 
be  justified  in  the  absence  of  municipal  consent  and  Commission  ap* 
provaL 

[June  20,  1922.] 

Complaint  by  a  borough  against  a  public  utility  company 
•which  had  extended  service  into  territory  served  by  another  util- 
ity ;  complaint  sustained  and  utility  required  to  cease  furnishing 
such  service. 

By  the  Commission :  The  complaint  of  the  borough  of  Ash- 
land  (in  which  the  Eastern  Pennsylvania  Light,  Heat  &  Power 
<?ompany  intervened),  against  the  Schuylkill  Electric  Company 
-and  the  Schuylkill  Railways  Company  charges  that  electric  light 
wires,  have  been  installed  on  poles  of  the  respondent  ratilway 
-company  from  a  point  near  the  boundary  of  the  borough,  over 
and  along  certain  streets  westwardly  to  a  point  near  Centre  and 
Front  Streets  therein,  a  distance  of  upwards  of  2,000  feet,  and 
-current  carried  therefrom  to  and  now  supplies  the  residence  of 
the  general  manager  of  the  respondent  companies  situate  near 
Front  and  Centre  streets.  This  was  done  without  the  approval 
of  the  Commission,  or  appropriate  legal  authorization  by  the 
municipal  authorities. 

All  parties  are  in  substantial  accord  with  respect  to  the  facts. 
The  intervening  complainant,  the  Eastern  Pennsylvania  Light, 
Heat  &  Power  Company,  is  admittedly  rendering  adequate  serv- 
ice in  Ashland  Borough  under  and  by  virtue  of  articles  of  incor- 
poration, dated  April  17,  1884,  to  one  of  the  companies  to  whose 
rights  it  succeeded  by  merger. 
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The  Schuylkill  Electric  Company  has  by  virtue  of  acquisition 
and  merger  acquired  rights  to  supply  electricity  in  the  adjoining 
township  of  Butler.  The  Schuylkill  Railways  Company,  with 
which  the  Schuykill  Electric  Company  is  closely  affiliated,  main- 
tains tracks  and  poles  for  its  wires  on  the  streets  of  Ashland^ 
itnder  appropriate  municipal  authority. 

Some  time  in  1913  or  1914,  the  borough  of  Ashland  passed  an 
ordinance  authorizing  a  predecessor  of  the  Schuylkill  Electric 
Company  to  extend  its  lines  from  the  east  borough  line  into  the 
borough,  which  ordinance  was  presented  to  this  Commission  for 
approval  (Municipal  Contract  Docket  No.  1,  1  Pa.  Corp.  Eep. 
122),  and  upon  protest,  approval  was  withheld  and  application 
dismissed. 

The  service  in  the  borough  was  thereupon  abandoned  by  the 
respondent  electric  company's  predecessor,  except  as  to  four 
houses  near  the  eastern  boundary  of  the  borough  in  the  vicinity 
of  what  is  known  as  Waldner's  Mill. 

Shortly  prior  to  the  filing  of  this  complaint,  the  electric  com- 
pany again  placed  wires  on  the  trolley  poles  of  the  railway  com- 
pany connecting  with  the  wires  serving  the  four  houses  at  Wald- 
ner's  Mills  and  carrying  them  into  the  center  of  the  borough. 

The  only  service  now  being  rendered  over  them  (except  to  the 
four  houses  mentioned)  is  to  the  house  occupied  by  respondents^ 
general  manager.  This  house  was  purchased  by  an  officer  or 
principal  stockholder  of  respondent  for  a  residence  for  his  use, 
and  it  was  testified  that  the  purpose  of  this  extension  of  wires  was 
to  furnish  him  with  light.  'TEe  felt  that  he  was  better,  able  to 
keep  in  touch  with  his  work  by  having  a  connection  in  his  house 
in  order  to  keep  tabs  on  the  service."  He  pays  nothing  for  the 
service.  This  house  was  formerly  served  by  the  Eastern  Pennsyl- 
vania Light,  Heat  &  Power  Company. 

Under  the  circumstances  thus  disclosed,  the  complaint  must 
be  sustained.  The  Schuylkill  Electric  Company  is  without 
charter  rights  in  Ashland,  except  in  so  far  as  the  adjacent  ter- 
ritnry  privilege  may  be  invoked,  but  the  extension  of  its  electric 
lines  into  the  heart  of  a  municipality  already  adequately  served 
by  another  company,  duly  incorporated  therefor,  cannot  be  justi- 
fied on  that  theory. 
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Municipal  consent  and  approval  by  the  Commission  thereof 
are  also  lacking.  Over  it  all  is  the  public  policy  so  clearly  set 
forth  by  Commissioner  Pennypacker,  when  this  respondent's 
predecessor  sought  to  extend  its  service  by  wires  on  the  same 
poles  and  over  the  same  streets  and  was  refused  Commission 
approval. 

An  order  will  issue  requiring  the  Schuylkill  Electric  Com- 
pany to  cease  and  desist  from  furnishing  electric  service  over  its 
wires  in  the  borough  of  Ashland,  and  against  both  respondent 
companies  from  maintaining  electric  wires  for  lighting  on  poles 
of  the  Schuylkill  Railways  Company  in  or  along  and  across  the 
streets  of  said  borough  without  first  obtaining  municipal  consent 
and  the  approval  of  this  Commission  evidenced  by  its  certificate 
of  public  convenience. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania, 

(Signed)    Wm.  D.  B.  Ainey,  Chairman. 

ORDER. 

This  matter  being  before  the  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania  upon  complaints  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  approved  and 
made  part  hereof; 

NOW,  to  wit,  June  20,  1922,  IT  IS  ORDERED :  That  the 
Schuylkill  Electric  Company,  one  of  the  respondents,  forthwith 
cease  and  desist  from  furnishing  electric  service  over  its  wires 
in  the  Borough  of  Ashland. 

IT  IS  FURTHER  ORDERED :  That  the  Schuylkill  Elec- 
tric Company  and  the  Schuylkill  Railways  Company,  respond- 
ents, jointly  and  severally  forthwith  cease  and  desist  from  main- 
taining wires  for  electric  lighting  on  the  poles  of  the  Schuylkill 
Railways  Company  in,  along,  upon  or  across,  the  streets  of  said 
Borough  of  Ashland,  without  first  having  obtained  the  municipal 
consent  therefor  and  the  approval' of  this  Commission  evidenced 
by  its  certificate  of  public  convenience. 
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C.  M.  WILLIAMS  et  aL 

V. 

LIBERTY  &  EOARING  BRANCH  TELEPHONE  COMPANY. 

[Complaint  Docket  No.  4748.] 

Service  —  Duty  to  serve  —  Itistiffldent  revenues, 

A  telephone  company  is  not  relieved  of  its  obligation  to  render 
adequate  service  by  showing  lack  of  financial  ability  to  perform  its 
corporate  obligations. 

[June  20,  1922.] 

Complaint  against  inadequate  telephone  service;  telephone 
company  ordered  to  improve  service. 

By  the  Commission:  The  Liberty  &  Roaring  Bi*anch  Tele- 
phone Company,  respondent,  was  incorporated  in  1902,  and  is 
engaged  in  the  public  telephone  business  in  Tioga  county.  It 
was  formed  for  the  accommodation  of  farmers  residing  in  the 
eastern  part  of  that  county.  It  has  about  200  connected  patrons 
distributed  over  ten  lines.  An  exchange  connects  at  Liberty 
with  the  Liberty  Mutual  Telephone  Company  and  it  has  another 
connection  through  lines  of  the  Canton  and  LeRoy  Telephone 
Company  by  which  its  patrons  secure  service  into  Canton,  Brad- 
ford county.  Most  of  respondent's  patrons  own  their  own  tele- 
phones and  provide  themselves  with  local  batteries  therefor.  THe 
particular  line,  which  is  complained  against  (No.  3),  has  on  it 
about  sixteen  patrons,  including  the  two  complainants.  This 
line  was  built  in  1906  largely,  if  not  wholly,  by  those  persons 
residing  along  it,  and  was  turned  over  to  respondent  in  exchange 
for  shares  of  the  latter's  stock.  This  line  has  been  very  inade- 
quately repaired.  In  March  1922,  there  was  some  work  done, 
but  wholly  insufficient,  with  result  that  for  weeks  at  a  time  no 
service  was  obtained  over  it.  The  subscribers  have  in  consequence 
declined  to  pay  the  respondent  for  service  they  did  not  receive, 
and  the  revenues  of  the  company  have  suffered  accordingly. 

The  testimony  would  indicate  that,  during  the  long  lapse  of 
time  since  the  line  was  built  (1906),  it  has  so  far  deteriorated 
that  rebuilding  is  now  required. 
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Tlio  respondent  did  not  seriously  controvert  the  testimony  of 
complainants  with  respect  to  the  condition  of  the  line,  or  the 
inadequacy  of  the  service  over  it.  It  maintained  that  its  lack 
of  revenue  prevented  its  doing  the  work  required. 

When  a  company  engages  in  a  public  enterprise,  its  obligation 
to  give  adequate  service  is  not  discharged  by  showing  lack  of 
financial  ability  to  perform  its  corporate  obligation.  It  must 
find  ways  to  perform  its  public  duties,  or  give  way  to  some  other 
company  or  means  whereby  the  service  to  which  the  public  is 
entitled  may  be  provided. 

The  complaint  is  sustained.  The  respondent  is  directed  to 
place  its  line  No.  3  in  good  and  adequate  condition  to  render 
service,  and  to  that  end  it  is  further  directed  to  submit  to  the 
Commission,  within  thirty  days,  a  detailed  statement  of  repairs 
on  line  No.  3  which  it  ^yill  undertake  to  perform.  Thereafter, 
and  upon  such  engineering  examination  as  the  Commission  finds 
expedient  to  make,  a  further  and  definite  order  relating  thereto 
will  be  made.  Jurisdiction  will  be  retained  for  such  further 
consideration  and  additional  orders  as  may  be  required. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pexmsylvania,  (Signed)  Wm.  D.  B.  Ainey,  Chairman. 
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JOSEPH  P.  CARROLL  et  al. 

V. 

PHILADELPHIA  RAPID  TRANSIT  COMPANY. 

[Complaint  Docket  Nos.  4692,  et  aL] 

Service  —  Powers  of  Commission  —  Management  —  Street  railways 
—  Sldp'Stops, 

1.  A  Commission's  intervention  and  action  compelling  compliance 
with  a  request  for  a  particular  stop  on  a  street  railway  system  can  be 
justified  only  when  it  is  clearly  and  satisfactorily  proved  that  the 
public  safety,  coi^venience,  or  accommodation  requires  the  service 
demanded  although  it  may  interfere  more  or  less  with  rapid  transit, 
with  street  traffic,  and  also  operate  to  deplete  the  revenues  of  the 
company,  since  the  establishment  of  a  stop,  is  primarily  a  managerial 
act. 
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Service  —  Street  raUtvays  —  STcip-stop  —  Danger  to  pedestrians, 

2.  The  elements  of  danger  due  to  street  ear  operation  were  not 
found  to  have  been  materially  increased  by  reason  of  the  adoption  of 
the  skip-stop  system. 

Service  —  Street  railways  —  SJcip-stop  —  Effect  on  private  business, 

S.  A  contention  that  the  business  of  certain  individuals  has  been 
aflfected  adversely  by  reason  of  the  abolition  of  certain  stops  on  a 
street  railway  system  is  not  in  itself  a  sufficient  reason  for  granting 
an  application  for  a  stop,  but  it  is  a  fact  to  be  considered  with  other 
facts  and  circumstances,  since  the  accommodation  of  a  business  section 
or  of  a  large  number  of  persons  who  in  their  business  dealings  an<| 
transactions  would  be  benefited  and  accommodated  by  one  or  more 
fitops  should  invite  serious  consideration.  * 

Service  —  Street  railways  —  Ship-stop  —  Inconvenience  and  hard- 
ship to  passengers, 

4.  The  fact  that  a  car 'rider  lias  to  walk  a  few  hundred  feet  to  get 
a  car  cannot  be  said  to  make  the  service  inadequate  or  unreasonably 
inconvenient  so  as  to  require  the  abolition  of  skip-stops. 

[June  26,  1922.] 

Complaint  against  skip-stops  on  the  lines  of  a  street  railway 
company ;  evidence  held  insufficient  to  warrant  interference  with 
the  managerial  judgment  of  the  company  and  complaint  held  in 
abeyance  pending  a  proposed  restoration  of  certain  stops  by  the 
company. 

By  the  Commission:  The  above  complaints  are  a  number 
which  have  been  filed  against  so  called  skip-stops  on  the  lines  of 
/  the  respondent  company  in  the  city  of  Philadelphia.  These 
stops  with  others  were  abolished  as  a  war  measure  that  went  into 
effect  October  1,  1918.  Since  the  termination  of  the  war  the 
Commission,  on  complaint  filed,  gave  its  general  approval  to  the 
abolition  of  the  stops  included  in  this  "war  measure,"  because 
of  the  saving  thereby  effected  in  operating  costs,  the  more  rapid 
transit  secured  between  the  business  sections  and  the  out-lying 
districts  of  the  city,  and  the  expediting  of  the  general  move- 
ment of  traffic  on  the  city  thoroughfares.  In  this  general  ap- 
proval the  Commission  stated  that  it  was  not  thereby  intended 
to  close  the  door  against  individual  complaints  or  applications 
which  might  thereafter  be  made  for  a  particular  stop.  This 
statement  was  made  ex  necessitate  since  the  Commission  could 
not  consider  and  pass  upon  an  application  for  a  stop  which  had 
not  been  heard. 
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[1]  The  foregoing  complaints,  in  effect,  are  applications  for 
«tops  at  the  various  places  to  which  they  apply,  and  in  this  con- 
nection attention  is  called  td  the  fact  that  the  establishment  of  a 
stop  on  either  a  steam  railroad  or  an  electric  railway  is  primarily 
A  managerial  act,  and  inasmuch  as  the  service  company  is  de- 
pendent upon  the  riding  public  for  its  successful  business  life  it 
may  ordinarily  be  relied  upon  to  respond  to  any  public  demand 
that  gives  promise  to  the  betterment  of  its  service  or  which  will 
add  to  its  net  revenues.    It  is  only  when  the  demanded  accommo- 
<iation  unreasonably  burdens  the  operation,  or  involves  an  ex- 
penditure exceeding  the  income  to  be  derived  that  a  denial  of 
the  request  is  to  be  expected.    In  these  circumstances  the  Com- 
mission's intervention  and  action  compelling  compliance  with  a 
request  for  a  particular  stop  can  be  justified  only  when  it  is 
clearly  and  satisfactorily  proved  that  the  public  safety,  con- 
venience,   or  accommodation  requires  the  service  demanded  al- 
though it  may  interfere  more  or  less  with  rapid  transit,  with 
street  traffic,  and  also  operate  to  deplete  the  revenues  of  the  com- 
pany which  later  would  have  to  be  met  by  an  increased  rate  to 
all  car  riders.    Manifestly  the  exercise  of  the  company^s  judg- 
ment as  to  the  most  efficient  and  economic  way  of  operating  its 
property  should  not  be  lightly  considered  or  set  aside.     Grener- 
ally  speaking  the  riding  public  to-day  are  insistent  upon  better 
and  more  convenient  and  more  comfortable  transportation  ar- 
rangements, facilities,  and  car  equipment,  and  at  the  same  time 
that  the  cost  or  rate  to  the  rider  shall  be  reduced.    Two/  wholly 
inconsistent  propositions.     Bates  must  necessarily  be  regulated 
to  meet  the  character  and  cost  of  the  service  furnished,  otherwise 
the  utility  would  cease  to  exist.    In  these  observations,  the  Com- 
mission is  not  unmindful  of  the  fact  that  these  companies  enjoy 
franchises  granted  by  the  state  and  also  by  the  municipalities 
in  which  they  operate,  and  consequently  are  obligated  to  render 
reasonably  adequate  and  efficient  service  to  the  public  which  they 
serve,  but  this  does  not  warrant  the  Commission  in  arbitrarily  as- 
suming the  management  of  the  company  in  an  attempt  to  reg- 
ulate its  service  so  that  all  who  can  avail  themselves  of  it  shall 
enjoy  equal  convenience  and  accommodation  in  making  use  of 
the  service. 
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It  has  been  suggested  in  the  evidence  oflFered  on  some  of  the 
complaints  filed  that  the  respondent  is  pursuing  an  arrogant  and 
unreasonable  attitude  towards  the  public,  and  that  requests  for 
better  and  safer  service  have  been  either  entirely  ignored  or  re- 
ceived little  or  no  consideration.  It  is  common  knowledge  that 
respondent  has  established  a  most  friendly  and  helpful  cordiale 
between  it  and  its  employees,  and  it  is  needless  to  say  that  if  it 
unreasonably  pursues  a  policy  that  discounts  the  value  of  estab- 
lishing a  like  relationship  with  its  patrons  it  will  eventually 
suffer  most  from  it,  since  the  old  adage  is  still  true  that  a  satis- 
fied patron  of  a  public  service  company  is  its  best  asset.  But 
there  are  always  two  sides  to  a  controversy,  and  in  this  matter  of 
establishing  car  stops  both  the  company  aud  the  public  should 
approach  the  solution  of  the  problem  in  a  friendly  spirit  and  solve 
it  in  a  broad  and  helpful  way  having  due  regard  for  all  the 
factors  affecting  the  situation. 

In  the  aggregate  the  complaints  which  have  been  brought  to 
our  attention,  including  those  now  being  considered,  are  based 
upon  the  following  grounds,  more  or  less  aggravated  in  particu- 
lar instances :  (a)  The  danger  involved  by  reason  of  the  failure 
to  make  the  stop  asked  for;  (b)  the  loss  of  business  due  to  fail- 
ure to  make  the  stop,  and  (c)  the  inconvenience  and  loss  of  time 
suffered  by  the  distance  to  be  traversed  in  getting  a  car. 

[2]  The  alleged  danger  is  to  school  children  and  other  pedes- 
trians in  crossing  respondent's  tracks  at  street  intersections 
where  no  stops  are  made;  also  of  collisions  with  trucks,  motor 
cars,  and  horse  drawn  vehicles.  There  has  been  no  evidence 
offered  before  the  Commission  to  warrant  a  finding  that  there 
has  been  an  increase  in  accidents  due  to  the  abolition  of  stops, 
and  the  company's  record  of  accidents  shows  otherwise.  This  is 
significant  when  we  consider  that  motor  driven  vehicles  on  the 
streets  of  the  city  have  almost  doubled  since  the  skip-stop  system 
was  adopted.  The  complainants  generally  have  stressed  what 
they  terin  "near  accidents."  Unquestionably  these  near  acci- 
dents cannot  in  a  very  appreciable  degree  be  charged  to  street  car 
operation,  much  less  to  the  failure  to  make  a  stop  at  any  particu- 
lar street  intersection.  No  doubt  there  are  many  of  them  in  the 
city  every  day,  and  it  is  common  knowledge  that  most  of  them 
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are  due  to  reckless  and  indifferent  driving  of  motor  and  horse 
drawn  vehicles.  The  appellate  court  reports  are  full  of  cases  due 
to  this  cause  and  comparatively  few  to  reckless  and  indifferent 
street  car  operation.  The  respondent's  motormen  are  instructed 
and  required  to  slow  down  and  to  have  their  cars  under  control 
in  approaching  street  intersections  where  stops  are  not  made. 
While  the  testimony  in  some  cases  is  conflicting  as  to  whether 
these  instructions  are  always  complied  with  there  is  no  evidence 
that  complaint  ever  has  been  made  to  the  company  that  they 
were  not.  It  is  to  be  observed  that  it  is  an  uncontroverted  fact 
that  where  a  stop  is  provided  for  it  is  not  made  unless  there  are 
passengers  to  be  received  or  discharged,  and,  therefore,  neither 
pedestrians  nor  vehicles  making  the  crossing  are  warranted  in 
assuming  that  a  stop  will  be  made  even  where  one  is  provided 
for.  In  any  event  the  testimony  fails  to  establish  that  the  ele- 
ments of  danger  due  to  street  car  operation  are  materially  in- 
creased by  reason  of  the  failure  to  make  the  stops  about  which 
complaints  have  been  filed. 

[3]  The  contention  that  the  business  of  certain  individuals 
has  been  affected  adversely  by  reason  of  the  abolition  of  certain 
stops  is  not  in  itself  a  sufficient  reason  for  granting  an  applica- 
tion for  a  stop.  It  is  a  fact,  however,  to  be  considered  with  other 
facts  and  circumstances  in  passing  upon  an  application.  It  will 
not  be  seriously  contended  that  respondent  should  be  required  to 
operate  its  trolley  lines  so  as  to  either  promote  or  protect  indi- 
vidual business  enterprises.  The  accommodation  of  a  business 
section,  or  of  a  large  number  of  persons  who  in  their  business 
dealings  and  transactions  would  be  benefited  and  accommodated 
by  one  or  more  stops,  should  invite  serious  consideration. 

[4]  The  alleged  inconvenience  and  hardship  imposed  upon 
aged  and  infirm  persons,  and  upon  others,  by  the  abolition  of  cer- 
tain stops  is,  perhaps,  the  ground  most  seriously  and  earnestly 
urged,  and  best  supported  by  the  evidence,  for  the  re-establish- 
ment of  many  of  the  stops  complained  against.  The  fact  that  a 
car  rider  has  to  walk  a  few  hundred  feet,  however,  to  get  a  car 
cannot  be  said  to  make  the  service  inadequate  or  unreasonably  in- 
convenient. Of  course  it  is  an  inconvenience  and  one  so  located 
is  not  as  well  or  as  conveniently  accommodated  as  the  one  who, 
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figuratively  speaking,  can  step  from  his  door  or  place  of  business 
on  to  a  car  or  likewise  leave  the  car.  This  inconvenien<ie  and 
lack  of  accommodation  may  be  aggravated  by  bad  weather  con- 
ditions,  physical  afflictions,  illness  or  the  infirmities  of  age,  but 
surely  it  cannot  be  reasonably  expected  or  contended  that  the 
company  must  in  all  cases  provide  a  service  to  meet  all  these 
conditions  and  thereby  eliminate  complaints  based  thereon. 
There  are  unquestionably  thousands  of  car  riders  in  the  city, 
other  than  those  filing  complaints,  who  have  greater  inconven- 
ience and  lack  of  accommodation  to  contend  with.  It  is  a  short 
step  from  a  complaint  to  the  reason  in  support  of  it,  and  "when 
self  the  wavering  balance  shakes  it  is  rarely  right  adjusted.'' 
The  rider  who  boards  a  car  at  or  near  his  place  of  business  for 
his  home  two  or  three  miles  away  expresses  impatience  and  an- 
noyance at  the  frequency  of  the  intermediate  stops  made,  where- 
as the  intermediate  rider  complains  because  he  has  to  walk  a 
short  distance  to  get  the  car  at  its  next  stop  but  once  on  the  car 
prefers  that  it  did  not  make  another  stop  before  reaching  his 
destination.  Confessedly  the  selection  of  places  where  stops 
should  be  made  is  not  without  difficulty,  and  we,  therefore,  re- 
peat that  the  managerial  judgment  of  the  company  should  have 
a  controlling  weight  unless  the  testimony  clearly  takes  the  stop 
asked  for  out  of  the  uncertainty  of  the  twilight  zone. 

The  Commission  upon  the  evidence  submitted  in  hearings  on 
the  foregoing  complaints  finds  no  sufficient  reason  in  fact  or  law 
to  warrant  its  interference  with  the  managerial  judgment  of  the 
company  as  declared  with  reference  to  its  action  on  the  above 
complaints,  and  these  complaints,  therefore,  will  be  held  in  abey- 
ance and  each  one  acted  upon  after  the  date  fixed  by  respondent 
for  the  restoration  of  the  stop  by  marking  the  same  satisfied,  un- 
less a:dvised  by  the  complainants  that  the  particular  stop  has  not 
been  installed  at  the  date  indicated. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  (Signed)  Wm.  D.  B.  Ainey,  Chairman. 

The  Commission  has  deemed  it  advisable  to  set  forth  at  some 
length  its  general  views  and  attitude  towards  complaints  of  the^ 
character  of  those  being  considered  and  disposed  of  by  this  re- 
port, and  also  to  state  that  complaints  pending  or  which  may 

P.U.K.1922D. 


CARROLL  ▼.  PHILADELPHIA  RAPID  TRANSIT  CO.  575 

hereafter  be  filed  will  be  carefully  considered  and  determined 
npon  the  evidence  adduced,  but  the  Commission  will  not  deem  it 
necessary  to  support  its  ^order  by  a  statement  of  the  facts  or  a 
discussion  of  the  reasons  which  might  be  assigned  for  the  order 
made. 

The  respondent  having  announced,  through  the  public  press, 
that  it  proposed  to  abolish  all  skip-stops  against  which  any  just 
or  reasonable  conrplaint  could  be  made,  the  Commission  asked  to 
be  advised  what  stops  it  proposed  to  restore  against  which  com- 
plaints were  pending  before  the  Commission.  In  reply  to  this 
request  the  respondent  stated  that  it  could  not  immediately 
abolish  all  the  skip-stops  which  it  eventually  intended  to  abolish 
without  disarranging  and  seriously  affecting  its  present  operat- 
ing schedules,  but  that  its  purpose  was  to  make  thf  se  restorations 
gradually  and  as  speedily  as  possible.  The  Commission  has  been 
advised. by  the  respondent  that  it  either  has  or  will  restore  the 
following  stops  against  which  complaints  have  been  filed  at  or 
about  the  date  designated. 

[Specification  of  stops  omitted  as  not  of  general  interest] 


PENNSYIiVAinA  PUBLIC  SERVICE  COMMISSION. 

JOHN  SHAFFER 

V. 

COinTNGHAM  WATER  COMPANY. 

[Complaint  Docket  No.  5006.] 

Service  —  Water  —  Replacing  pipe  —  Freezing, 

A  water  company  must  install  a  new  service  pipe  without  charge 
when  the  pipe  extending  from  the  main  to  the  curb  line  in  front  of  a 
complainant's  residence  has  burst  on  account  of  freezing. 

[July  n,  1922.] 

Complaint  against  discontinuance  of  water  service  because 
of  a  biirsted  pipe;  complaint  sustained  and  company  ordered 
to  replace  disconnected  service  line. 

By  tlie  Commission:   Dnring  the  winter  of  1921-1922  the 
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service  pipe  extending  from  respondent's  main  to  the  curb  line 
in  front  of  complainant's  residence,  on  account  of  freezing, 
bursted,  and  respondent  disconnected  the  same  at  its  main  and 
refuses  to  install  a  new  service  pipe  unless  complainant  pays 
for  the  same.  Such  action  conflicts  with  respondent's  public 
duty,  as  it  is  required  to  supply  and  maintain  service  pipe  to 
the  curb  line. 

The  complaint  is  sustained  and  respondent  will  at  its  own 
cost  within  thirty  days  replace  the  disconnected  service  line  to 
the  curb  in  front  of  complainant's  residence. 

The  Public  Service  Commission  of  the  Conmionwealth  of 
t^ennsylvania,  (Signed)  Wm.  D.  B.  Ainey,  Chairman* 


UTAH  PUBLIC  UTILITIES   COMMISSION. 

BE  J.  F.  TOLTON,  et  aL 

[Case  No.  529.] 

Return  —  Automohilea  —  Operating  expenses. 

The  operators  of  an  automobile  truck  line  were  authorized  to 
collect  rates  yielding  an  annual  return  of  about  6  per  cent  on  the 
valuation  of  the  property  devoted  to  the  public  service,  in  considera- 
tion of  the  operating  expenses  and  the  employment  of  a  manager  at  a 
very  good  salary, 

[June  13,  1922.] 

Application  for  permission  to  operate  an  automobile  truck 
line,  including  an  attack  upon  the  present  rates  of  the  existing 
carriers;  application  refused  and  present  rates  reduced. 

Appearances:  J.  F.  Tolton,  for  petitioner;  Sam  Cline,  for 
protestant. 

Grreenwood,  Commissioner:  This  matter  was  heard  at 
Beaver  City,  May  6,  1922,  upon  the  application  of  J.  F.  Tolton 
and  other  merchants  of  Beaver  City,  and  protest  of  the  !Milford- 
Beaver  Truck  Company. 

The    application  »for    permission    to    establish    and    operate 
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trucks  for  the  transportation  of  freight  from  Milford  to  Beaver, 
also  includes  an  attack  upon  the  present  rates  now  charged  and 
collected  by  the  Milford-Beaver  Truck  Company,  a  corporation, 
which,  for  several  years  past,  has  been  engaged  in  transporting 
freight  for  the  petitioners  from  Milford  to  Beaver  and  return. 

The  petitioners  claim  that  the  rate  charged  by  the  said  Mil- 
ford-Beaver Truck  Company,  of  40  cents  per  hundred  pounds, 
is  a  rate  based  on  war  prices  and  was  advanced  from  the  rate  of 
35  cents  per  hundred  pounds,  upon  the  application  of  said  Com- 
pany ;  that  in  keeping  with  the  dfecline  of  costs  of  living,  labor, 
and  general  overhead  expenses,  the  petitioners  and  shippers 
herein  ask  that  their  freight  rate  be  reduced  to  30  cents  per 
hundred  pounds,  and  that  in  the  event  of  the  refusal  of  the 
said  truck  company  to  so  reduce  its  rates,  that  the  petitioners  be 
permitted  to  operate  an  automobile  truck  line  between  Milford 
and  Beaver,  for  the  purpose  of  hauling  their  own  freight. 

In  answering  the  contention  of  the  petitioners,  the  truck  com- 
pany alleges  that  for  several  years  past  it  has  been  engaged  in 
carrying  freight  from  Milford  to  Beaver  and  return,  having  a 
franchise  so  to  do ;  that  soon  after  it  began  operating  at  the  rate 
of  35  cents  per  hundred  pounds,  the  fact  was  disclosed  that  said 
company  was  not  making  any  return  on  its  investment ;  but,  on 
the  contrary,  was  continually  going  behind,  and  petitioned  the 
Commission  for  permission  to  raise  the  rates  to  45  cents  per  hun- 
dred pounds;  that  upon  a  hearing  and  investigation,  the  Com- 
mission allowed  said  corporation  to  advance  the  rates  to  40  cents 
per  himdred  pounds;  that  since  said  advance,  which  was  June 
14,  1920,  the  cost  of  living,  labor,  and  general  overhead  has  not 
declined  to  any  extent;  that  the  cost  of  operation  and  mainte- 
nance is  as  great  now  as  at  any  time  since  the  company  commenced 
to  operate,  excepting  the  price  of  gasoline,  which  has  slightly 
decreased ;  that  it  has  at  all  times  given  satisfactory  service ;  that 
there  is  not  sufficient  business,  nor  has  there  been,  to  keep  said 
corporation  busy  or  to  operate  at  its  full  capacity,  and  that  an 
additional  truck  line  would  interfere  greatly  with  the  oporjitions 
of  the  company,  and  that  neither  could  possibly  operate  without 
loss  of  money,  and  that  the  service  would  be  unsatisfactory  to 
the  general  public,  and,  until  there  is  a  greater  volume  of  busi- 
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ness,  the  revenues  to  the  company  will  not  pay  more  than  the 
expense  of  maintenance  and  operation. 

The  following  statement,  marked  Exhibit  "A,"  was  intro- 
duced, showing  the  total  receipts  and  expenses  of  operation  for 
the  year  1921: 

Ewpenses  of  Operation  and  Maintenance  for  Tear  1921, 

Total  receipts  and  income  for  year  1921   $7»610.18 

Casoline    $837.25 

Oil    143.26 

Crease    26.50 

Tires     164.30 

Storage 216.00 

Repairs  on  trucks,  parts  and  labor 427.35 

Sundries    27.75 

Insurance    82.50 

Licenses  for  cars 75.00 

Bookkeeper    540.00 

2  drivers'  helpers   1,897.76 

Unloading  at  Beaver   540.00 

Taxes    160.00 

Interest    : 270.00 

Manager's  salary 1,800.00 

$7,155.66 

Valuation  of  trucks  Jan.  1,  1921  $2,550.00 

De^^reciation  at  i<iO%   610.00        610.00 

$7,665.66 

Entire  cost  and  expenses  for  year •  $7,665.66 

Total    income    » 7,619.18 

Loss  for  year  1921 $46.48 

The  above  statement  was  attacked  by  the  petitioner  on  the 
grounds  that  the  amounts  of  expense  as  set  out  were  exorbitant 
and  unnecessary;  that  the  items  of  salaries  to  drivers,  manager, 
and  bookkeeper,  and  especially  the  item  of  interest,  could  not  be 
reasonable  operating  expense  charges. 

The  following  is  a  report  of  the  operations  of  the  company  for 
the  year  1921  and  the  first  four  months  of  1922,  obtained  by  the 
Commission's  auditor: 

"During  my  work  I  found  that  a  number  of  items  were  not 
recorded  on  the  books  which  apparently  were  supposed  to  have 
been  entered  by  a  former  bookkeeper.  According  to  my  nnder- 
standing,  Mr.  Sherwood  advised  that  the  item  of  interest,  $270, 
as  shown  in  his  Exhibit  "A,"  submitted  to  the  Commission,  was 
what  he  calculated  as  his  return  on  his  investment.  Excluding 
this  item,  $270,  from  Exhibit  A,  his  own  figures  would  show 
the  folloTving  return: 
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Gross  income  for  1921  $7,619.18 

Operating  expenses,  taxes  and  depreciation  *     7,395.60 

]fret  income   $223.52 

$223.52  is  about  9.9  per  cent  return  on  a  yaluation  of  $2,250.00. 

"The  1921  operations,  as  they  appeared  to  me  from  the  books 
and  records,  after  having  made  a  check  of  all  available  vouch- 
ers, invoices,  etc.,  are: 

Gross  income  for  1921  $7,032.56 

Actual  operating  expenses  paid  out,  taxes  and  depreciation 6,686,71 

Net  income   $1,345.85 

"The  manager's  salary,  included  in  the  above  expenses, 
amoimts  to  the  spLm  of  $1,470.  This  amount  also  includes  his 
time  spent  as  a  driver.  He  claims  he  should  have  drawn  out 
$1,800.  If  the  difference  between  these  amounts,  or  $330,  be 
deducted  from  the  above  net  income,  the  amount  of  the  net  in- 
come would  be  $1,015.85  for  the  year  1921. 

**The  operations  for  the  first  four  months  of  1922,  as  they 
appeared  to  me  are: 

Gross  revenue  $1,084.01 

Operating  expenses  actually  paid  out,  and  J  of  the  year's  taxes,  in- 
surance and  depreciation 1,096.73 

Operating  Loss ', $12.72 

*'The  manager's  salary  included  in  the  above  expenses  amounts 
to  the  sum  of  $400,  or  $100  per  month.  Had  the  manager  drawn 
$150  per  month,  the  operating  loss  would  amount  to  $212.72.^'" 

There  is  no  doubt  that  the  operations  for  the  first  four  months. 
for  the  year  1922  would  not  be  a  fair  basis  upon  which  to  base 
the  operations  for  the  rest  of  the  year,  for  the  reason  that  such 
conditions  existed  that  the  company  did  not  make  the  number 
of  trips,  or  carry  as  much  tonnage  over  the  road  as  it  did  in  1921, 
comparatively.  .  .  ^ 

Basing  the  conclusions  upon  the  operations  for  the  year  1921, 
at  a  reduction  of  5  cents  per  hundred  weight,  or  a  rate  of  35 
cents  per  hundred,  the  gross  revenue  to  the  truck  line  would  be 
$6,153.49,  while  the  operating  expenses  would  be  $6,016.71,  or 
a  net  income  of  $136.78,  which  would  amount  to  a  return  of 
about  6  per  cent  on  the  valuation  of  $2,250.  This  is  after  allow- 
ing the  depreciation  as  claimed,  bookkeeper's  salary,  driver's  sal- 
ary, expense  of  unloading  at  Beaver  and  manager's  salary  at 
$1800. 
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In  view  of  the  showing,  together  with  the  consideration  of  the 
employment  of  Mr.  Sherwood  at  what  is  considered  a  very  good 
salary,  and  other  expenses,  we  are  of  the  opinion  that  the  freight 
from  Milford  to  Beaver  City  can  be  hauled  at  a  rate  of  35  cents 
per  hundred. 

It  might  be  observed  in  passing  that  the  roadway  from  Mil- 
ford  to  Beaver  is  one  of  the  best  roads  in  the  state  over  which 
freight  trucks  operate ;  and  when  other  roads  are  impassable,  on 
account  of  mud  and  snow,  the  Beaver  road  is  open  for  traffic,  and 
furnishes  a  reasonable  opportunity  for  giving  service  the  year 
round. 

We  find,  therefore,  that  the  rates  should  be  reduced  to  35  cents 
per  hundred  weight,  and  that  the  petition  of  the  applicant  to 
operate  a  truck  line  over  the  route,  should  be  denied,  for  the  rea- 
son that  there  is  not  sufficient  tonnage  in  transit  from  Milford  to 
Beaver  to  justify  the  operating  of  two  freight  lines. 

An  appropriate  order  will  be  issued.  (Signed)  Joshua  Green- 
wood, Commissioner. 

We  concur:  (Signed)  A.  E.  Hey  wood,  Warren  Stouthour, 
Commissioners. 
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BE  SOUND  TRANSIT  COMPANY. 

[No.  17041.] 
(—  Wash.  — ,  206  Pac.  »31.) 

AutomohUes  »  Powers  of  municipalities  —  Effect  of  state  regulation. 

1.  The  Transportation,  by  Motor  Vehicle  Act  of  the  state  of  Wash- 
ington, conferring  upon  the  Department  of  Public  Works  the  power  to 
regulate  motor  vehicles,  does  not  supersede  city  ordinances  governing 
the  Operation  of  such  vehicles  but  is  to  be  considered  as  an  act  in 
addition  to  those  already  in  existenct.. 

Certificates  of  convenience  and  necessity  —  Powers  of  Commission 
—  Limitations  —  Compliance  with  ordinances. 

2.  The  Department  of  Public  Works  of  Washington  has  power  to 
provide  in  an  order  and  certificate  authorizing  the  operation  of  motor 
yehicles  that  such  vehicles  shall  be  operated  subject  to  the  ordinancer 
of  a  city,  notwithstanding  the  fact  that  the  motor  vehicle  operator  is 
entitled  to  a  certificate  as  a  matter  oi  right  because  of  operatioa  prior 
to  the  enactment  of  the  Motor  I'ransportation  Law* 

[May  1,  1922.] 
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Appeal  from  a  judgment  of  the  superior  court  setting  aside 
an  order  and  certificate  issued  by  the  Director  of  Public  Works 
to  a  motor  transportation  company ;  judgment  reversed  and  cause 
remanded  with  directions  to  the  superior  court  to  enter  a  judg- 
ment affirming  the  order  entered  and  sustaining  the  certificate 
issued  by  the  Department  of  Public  Works. 

Appearances:  W.  R.  Crawford  and  Morris  B.  Sachs,  both 
of  Seattle,  for  appellant;  Lindsay  L.  Thompson  and  Eaymond 
W.  Clifford,  both  of  Olympia,  for  respondent ;  Walter  F.  Meier 
and  Thos.  J.  L.  Kennedy,  both  for  Seattle,  amici  curi. 

Main,  J. :  This  is  an  appeal  from  a  judgment  of  the  superior 
court  of  Thurston  county  setting  aside  an  order  and  certificate 
issued  by  the  director  of  public  works  to  the  Sotmd  Transit  Com- 
pany, a  corporation-  From  the  judgment  the  Sound  Transit 
Company  appeals,  and  the  Director  of  Public  Works  prosecutes 
a  cross-appeal.  Upon  the  appeal  of  the  Sound  Transit  Com- 
pany is  presented  the  qxiestion  whether,  when  the  superior 
court  sets  aside  a  portion  of  an  order  and  certificate  entered  by 
the  Director  of  Public  Works  which  had  been  taken  before  that 
court  for  review,  the  judgment  should  set  aside  the  entire  order. 
The  principal  question  upon  the  cross-appeal  is  whether  the  or- 
der entered  and  the  certificate  issued  by  the  director  of  public 
works  were  valid  in  their  entirety. 

We  will  first  consider  the  question  presented  upon  the  cross- 
appeal,  because,  if  we  sustain  the  order  and  certificate  as  entered 
by  the  director,  the  question  which  is  presented  upon  the  Sound 
Transit  Company's  appeal  becomes  immaterial.  On  October  8, 
1921,  the  Sound  Transit  Company  presented  a  petition  to  the 
department  of  public  works  asking  that  a  certificate  be  issued  to 
it  which  would  authorize  the  carrying  of  passengers  by  means  of 
motor-propelled  vehicles  between  Roosevelt  Heights  and  Seattle, 
W^ashington.  Thereafter  an  order  was  entered  and  a  certificate 
issued  which  authorized  that  company  to  carry  passengers  for 
hire  between  the  points  mentioned.  Both  the  order  and  the  cer- 
tificate contained  limitations  or  provisions  which  were  in  sub- 
stance the  same.  These,  as  recited  in  the  certificate,  are  as  fol- 
lows: 

^*This  certificate  authorizes  passenger  service  by  means  of 
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motor-propelled  vehicles  between  Roosevelt  Heights  and  Seattle, 
Washington,  entering  the  city  limits  of  Seattle  at  Kavenna  and 
65th  streets  and  is  subject  to  the  ordinances  of  the  said  city 
now  in  effect  or  which  may  hereafter  become  effective,  governing 
the  operating  of  motor  vehicles  upon  the  streets  of  said  city/' 

Roosevelt  Heights  is  beyond  the  city  limits,  and  it  was  desired 
to  carry  passengers  from  that  point  to  the  business  section  of 
the  city  of  Seattle.  The  application  was  based  upon  a  provision 
in  §  4  of  the  Transportation  by  Motor  Vehicle  Act,  Laws  1921, 
chap.  111.  It  is  the  contention  of  the  Sound  Transit  Company 
that,  under  this  act,  since  that  company  prior  to  January  15, 
1921,  had  been  operating  motor  vehicles  for  hire,  it  was  entitled 
to  an  order  and  certificate  without  limitation  or  qualification. 
Section  4  of  the  act,  after  stating  that  no  auto  transportation 
company  shall  hereafter  operate  for  the  transportation  of  persona 
between  fixed  termini  without  first  having  obtained  a  certificate 
declaring  ,that  public  convenience  and  necessity  require  sucb. 
operation,  provides: 

"...  But  a  certificate  shall  be  granted  when  it  appears 
to  the  satisfaction  of  the  Commission  that  such  person,  firm,  or 
corporation  was  actually  operating  in  good  faith,  over  the  route 
for  which  such  certificate  shall  be  sought  on  January  15th, 
1921." 

It  is  upon  this  quoted  provision  that  the  Sound  Transit  Com- 
pany .  relies  to  sustain  its  position.  The  question,  then,  is 
whether  by  this  provision  of  the  statute  the  Sound  Transit  Com- 
pany has  a  right  to  operate  motor-propelled  vehicles,  since  it 
was  operating  prior  to  January  15,  1921,  without  regulation 
or  control  of  the  director  of  public  works,  and  without  regard 
to  the  ordinances  of  the  city  of  Seattle.  Under  §  11  of  article 
11  of  the  Constitution  of  this  state  the  city  is  authorized  to  make 
and  enforce  within  its  limits  all  local,  police,  sanitary,  and  other 
regulations  which  are  not  in  conflict  with  general  laws.  It  has 
been  held  that  this  is  a  direct  delegation  of  a  police  power,  as 
amply  within  its  limits  as  that  possessed  by  the  Legislature,  and 
that,  so  long  as  the  subject-matter  is  local,  and  the  regulation 
reasonable,  an  ordinance  is  valid  unless  inconsistent  with  tho 
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general  laws  of  the  state.    In  Detamore  t.  Hindley,  83  Wash. 
322,  145  Pac.  462,  it  was  said: 

"The  state  Constitution  (section  11  of  article  11)  provides: 
'Any  county,  city,  town,  or  township,  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  and  other  regula- 
tions as  are  not  in  conflict  with  general  laws.'  This  is  a  direct 
delegation  of  the  police  power  as  ample  within  its  limits  as  that 
possessed  by  the  legislature  itself.  It  requires  no  legislative 
sanction  for  its  exercise  so  long  as  the  subject-matter  is  local,  and 
the  regulation  reasonable  and  consistent  with  the  general  laws." 

If  the  Transportation  by  Motor  Vehicle  Act  is  not  inconsist- 
ent with  the  power  of  the  city  to  regulate  the  use  of  its  streets, 
it  does  not  supersede  that  right  which  the  city  possessed.  The 
tide  to  the  act  states  that  it  is : 

''An  act  providing  for  the  aditional  supervision  and  regula- 
tion of  the  transportation  of  persons,  and  property  for  com- 
pensation over  any  public  highway  by  motop-propelled  vehi- 
cie.     •    •    • 

Section  11,  which  is  the  last  section  of  the  act,  provides: 

*'This  act  shall  not  repeal  any  of  the  existing  law  or  laws, 
relating  to  motor-propelled  vehicles,  their  owners  or  operators, 
or  requiring  compliance  with  any  condition  for  their  operation." 

It  thus  plainly  appears,  as  indicated  by  the  title,  and  as 
provided  in  the  body  of  the  act,  that  it  was  not  the  intent  of 
the  legislature  that  the  act  should  supersede  other  laws  and 
regulations  relating  to  motor-propelled  vehicles,  but  that  it  was 
to  be  considered  as  an  act  in  addition  to  these  already  in  exist- 
ence. The  use  to  which  the  Sound  Transit  Company  purposed 
putting  the  streets  of  Seattle  is  not  their  ordinary  and  custoinary 
use,  but  a  special  one,  and  one  for  which  they  were  not  pri- 
marily constructed.  As  to  such  a  user  the  power  of  mimicipal- 
ity  is  plenary,  unless  it  has  been  deprived  of  that  power  by  an 
act  of  the  Legislature.  As  said  in  Allen  v.  Bellingham,  95 
Wash.  12,  168  Pac.  18,  and  subsequently  quoted  with  approval 
in  State  ex  rel.  Schafer  v.  Spokane,  109  Wash.  360,  186  Pac. 
864,  relative  to  the  right  of  the  use  of  the  streets  of  the  city 
by  a  motor-propelled  vehicle  for  hire: 

'/But  the  use  to  which  the  appellant  purposes  putting  the 
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streets  is  not  their  ordinary  or  customary  use,  but  a  special 
one.  He  purposes  using  them  for  the  transportation  of  pas- 
sengers for  hire,  a  use  for  which  they  are  not  primarily  con- 
structed. As  to  such  users,  we  think  the  power  of  the  mu- 
nicipality is  plenary,  in  so  far  as  this  particular  clause  of  the 
statute  is  concerned.  It  denies  no  form  of  regulation  pertain- 
ing to  business  of  this  character,  even  to  the  prohibition  of  the 
business  entirely." 

Before  we  hold  that  the  Legislature  has  taken  from  the  city 
the  power  to  regulate  and  control  the  use  qi  its  streets  it  will 
be  necessary  for  the  legislature  to  pass  an  act  to  that  effect 
which  makes  its  meaning  plain  and  unequivocal.  As  already 
stated,  in  our  opinion  the  legislature  manifested  no  such  intent 
in  the  passing  of  the  act  of  1921.  The  city  having  the  power 
after  the  passage  of  this  act  to  r^ulate  and  control  the  use  of 
its  streets,  the  question  arises  as  to  whether  the  director  of 
public  works  in  placing  the  limitation  in  the  order  and  certifi- 
cate exceeded  the  power  and  jurisdiction  of  that  department. 
While  under  section-  4  of  the  Transportation  by  Motor  Vehicle 

T 

Act  the  Sound  Transit  Company  was  entitled  to  a  certificate,  it 
does  not  follow  that  it  is  free  in  the  operation  of  its  motor 
vehicles  from  any  regulation  or  control.  Section  3  of  the  act 
confers  upon  the  Director  of  Public  Works,  among  other  things, 
power  and  authority  to  supervise  and  regulate  auto  transporta- 
tion companies.  In  the  exercise  of  its  power  it  was  within  the 
province  of  the  Director  of  Public  Works  to  provide  in  the  order 
and  certificate  that  the  motor-propelled  vehicles  of  the  Sound 
Transit  Company  should  be  operated  subject  to  the  ordinances 
of  the  city.  The  fact  that  the  Sound  Transit  Company  was 
in  operation  prior  to  January  15,  1921,  and  was,  therefore,  en- 
titled to  a  certificate  as  a  matter  of  right,  does  not  give  it,  under 
any  proper  construction  of  the  law,  the  right  to  operate  free 
from  any  regulation  or  control  by  making  use  of  the  streets  of 
the  city  without  reference  to  its  ordinances  and  regulations,  and 
without  regard  to  any  regulations  of  the  Department  of  Public 
Works. 

Our  attention  is  especially  called  to  the  case  of  the  Seattle 
Electric  Co.  v.  Seattle,  78  Wash.  203,  138  Pac  892,  as  sustain- 
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ing  the  contention  of  the   Sound  Transit   Company  that  the 
Motor  Vehicle  Act  has  abrogated  the  power  of  the  city  to  regu- 
late  its  streets  by  ordinance  so  far  as  it  relates  to  motor-pro- 
pelled vehicles.     In  that  case  the  question  Vas  whether  the 
Public  Service  Commission  Law  which  conferred  upon  the  Com- 
mission the  power  to  regulate  the  service  which  the  street  car 
should  render  took  from  the  city  such  power  prior  to  the  time 
that  the  Commission  had  acted.    It  was  there  conceded  by  the 
city  that  the  provisions  of  the  law  conferred  the  power  of  regula- 
/tion  upon  the  Conmiission,  but  it  was  contended  that,  until  such 
time  as  the  Commission  acted,  the  city  counsel  retained  juris- 
diction to  regulate  street  railways  as  to  the  number  of  pas- 
sengers which  a  car  should  carry  and  the  schedule  in  accordance 
with  which  the  cars  should  be  operated.    It  was  there  held  that 
the  legislature  had  taken  from  the  city  the  power  to  regulate 
and  control  street  railways  in  the  respect  mentioned  prior  to 
the  time  that  the  Commission  had  acted.     That  holding  was 
based  on  the  provisions  of  the  act  then  under  consideration. 
The  act  there  involved  at  least  differs  from  the  present  in  two 
very  material  respects.     There  was  no  recital  in  the  title  that 
it  was  additional  supervision  and  regulation,  and  there  was  no 
provision  in  the  body  of  the  act  providing  that  it  should  not 
repeal  any  existing  law  or  laws  relating  to  the  subject-matter 
which  it  covered.    As  already  pointed  out,  the  law  here  involved 
embodies  both  of  these  features,  and  is  indicative  of  a  legislative 
intent  not  to  supersede  the  power  of  the  city  to  regulate  and 
control  the  use  of  its  streets.     The  case  of  Allen  v.  BelHngham, 
supra,  and  State  ex  rel.  Schafer  v.  Spokane,  supra,  so  far  as  they 
have  any  bearing,  tend  rather  to  support  the  position  of  the 
Director  of  Public  Works  in  the  present  case  than  that  of  tlio 
Sound  Transit  Company.     In  each  of  those  cases  it  was  held 
that  the  state  had  not  by  general  law  taken  from  the  cities  the 
power  to  regulate  the  control  and  use  of  jitney  busses  within 
their  limits.     In  the  case  of  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  37,  120  Pac.  861,  L.R.A.1915C,  287,  Ann. 
Cas.  1913D,  78,  it  was  held  that  telephone  rates  fixed  by  ordi- 
nance granting  the  franchise  could  be  altered  or  annulled  by  a 
subsequent  act  of  the  legislature,  and  has  no  controlling  effect 
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upon  the  dispoeition  to  be  made  of  the  present  case.  The  ques- 
tion as  to  whether  a  void  provision  in  an  order  or  certificate  by 
the  director  of  public  works,  when  taken  before  the  superior 
court  and  set  aside,  avoids  the  entire  order,  or  only  the  ill^al 
part,  is  not  necessary  for  the  determination  of  the  present  case, 
as  we  view  it,  and  that  question  will  not  be  here  discussed  or 
determined. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  superior  court  to  enter  a  judgment  affirming 
the  order  entered  and  sustaining  the  certificate  issued  by  the 
Department  of  Public  Works. 

Parker,  C.  J.,  and  Holcomb,  Mackintosh,  and  Hovey,  JJ., 
concur. 


OAUFORNIA  RAIIiROAD  OOMMISSION. 

BE  GEOEGE  S.  JONES. 

[Application  No.  7620.] 

BE  GEOEGE  S.  JONES  COMPANY. 

[Application  No.  7621.] 

I 

[Decision  No.  10252.] 

SeewHty  issues  —  Purpose  —  Acquisition  of  oertifioate  of  eonvettienee, 

'  8took  should  not  be  issued  to  acquire  a  certificate  of  public  con- 
venience and  necessity  which  has  been  granted  by  a  Commission  with- 
out any  fee. 

[March  27,  1922.] 

Appuoation  for  permission  to  issue  securities;  application 
granted  in  part. 

Appearances:    Thomas  P.  Boyd,  for  applicants. 

Benedict,  Commissioner:  The  two  applications  entitled  as 
above  were  consolidated  for  hearing  and  decision. 

In  application  No.  7620  George  S.  Jones  petitions  the  Rail- 
road Commission  for  an  order  authorizing  him  to  sell,  and  Greorg© 
S.  Jones  Company,  a  corporation,  for  an  order  authorizing  them 
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to  purchase  and  operate,  an  automobile  stage  line  operated  as  a 
conmion  carrier  of  passengers  between  Petaluma  and  Boyes 
Springs  via  Lakeville  and  Sonoma  and  serving  as  an  intermediate 
point  the  community  of  Shellville. 

The  operative  right  herein  proposed  to  be  transferred  was  ob- 
tained by  George  S.  Jones  under  Decision  No.  9484,  in  Applica- 
tion No.  6836,  dated  September  8,  1921. 

At  the  hearing  on  these  proceedings  held  at  San  Francisco  on 
March  10,  1922,  Mr.  Jones  testifying  in  his  own  behalf  stated 
that  as  he  was  engaged  in  a  number  of  different  enterprises,  he 
desired  to  segregate  his  public  utility  business  from  his  business 
of  a  private  nature  and  accordingly  had  caused  to  be  formed  the 
George  S.  Jones  Company,  a  corporation,  for  the  purpose  of 
operating  his  public  utility  enterprises. 

In  Application  "No.  7621,  the  George  S.  Jones  Company,  a 
corporation,  asks  permission  to  issue  its  common  stock  of  the 
total  par  value  of  $10,000.  This  corporation  was  organized  on 
or  about  January  81,  1922,  with  an  authorized  stock  issue  of 
$10,000,  divided  into  10,000  shares  of  the  par  value  of  $1  each. 
Under  the  present  proceeding  it  proposes  to  issue  $8,732  of  its 
stock  in  payment  for  properties  whose  value  is  reported  as  fol- 
lows.   [Table  omitted.  ] 

In  addition  thereto,  the  corporation  also  asks  permission  to 
issue  and  sell  to  George  S.  Jones  for  cash  1268  shares  of  its  com- 
mon stock,  the  proceeds  thereof  to  be  used  for  the  purposes  of  ac- 
quiring additional  automobile  equipment  to  be  used  in  the  con- 
duct of  the  automobile  stage  business. 

Section  52  of  the  Public  Utilities  Act  reads,  in  part,  as  follows : 

The  Commission  shall  have  no  power  to  authorize  the  capitali- 
zation of  the  right  to  be  a  corporation,  or  to  authorize  the  capitali- 
zation of  any  franchise  or  permit  whatsoever,  or  the  right  to  own, 
operate  and  enjoy  any  such  franchise  or  permit,  in  excess  of 
the  amount  (exclusive  of  any  tax  or  annual  charge)  actually  paid 
to  the  state  or  to  a  political  subdivision  thereof  as  the  considera- 
tion for  the  grant  of  such  franchise,  permit,  or  right. 

The  certificate  of  public  convenience  and  necessity  proposed 
to  be  transferred  to  the  corporation  was  granted  by  the  Eailroad 
Commission  without  the  payment  of  any  fee  whatsoever.    Tij  my 
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cpinion  no  stock  should  be  permitted  to  be  issued  by  the  corpora- 
tion for  the  purpose  of  acquiring  such  certificate  from  Gteorge  S. 

Jones. 

Applicant  corporation  intends,  in  addition  to  operating  a  pub- 
lic utility  stage  line,  to  engage  in  a  non-public  utility  garage 
business  and  asks  permission  to  issue  $3,000  of  common  stock  in 
exchange  for  the  good  will  of  such  business.  Aside  from  the 
question  of  the  propriety  of  permitting  a  public  utility  to  issue 
stock  to  acquire  the  good  will  of  a  non-public  utility  enterprise, 
1  do  not  consider  that  applicant  herein  has  made  an  adequate 
showing  justifying  the  issuance  of  this  $3,000  par  value  of  stock. 

The  request  for  permission  to  issue  $3,000  par  value  of  stock 
for  the  purpose  above  indicated  will  be  denied,  as  will  the  request 
for  permission  to  issue  $1,000  par  value  of  stock  to  acquire  the 
certificate  heretofore  issued  to  George  S.  Jonea. 


CAIilFORNIA  RAIIiHOAD  COMMISSION. 

HABRY  N.  BLAIR 

V, 

COAST  TRUCK  LINE,  INCORPORATED. 

[Decision  No.  10338,  Case  No.  1640.] 

CerHflc€ites  of  convenience  and  necessity  —  Operative  riffhts  —  JBob* 
pansion  of, 

1.  The  holder  of  a  certificate  of  convenience  and  necessity  for  the 
operation  of  motor  vehicle  transportation  lines  should  not  be  permitted 
to  expand  operative  rights  by  indirection  and  by  filing  tariff's  which 
would  accomplish  this  result. 

Certificates  of  convenience  and  necessity  —  Truck  lines  —  lAnlcinff 
through  route. 

2.  The  linking  of  operative  rights  to  form  a  through  motor  truck 
route  requires  a  showing  of  public  convenience  and  necessity  for  the 
through  service  proposed  to  be  established. 

[AprU  21,  1922.] 

Complaint  against  motor  truck  lines  alleged  to  be  doing  busi- 
ness not  authorized  by  their  certificate  of  convenience  and  neces- 
sity ;  complaint  sustained  and  respondent  ordered  to  cease  ill^al 
operation. 
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Appearances :    Harry  N.  Blair,  in  propria  persona,  complain- 
ant; H.  J.  Bischoff  and  H.  W.  Kidd,  for  defendant;  Warren  E. 
Libby,  for  Chas.  D.  Boynton,  proprietor.  Boulevard  Express,     , 
intervener.  \        -^ 

By  the  Commission:  Harry  IT.  Blair,  complainant  herein, 
alleges  that  defendant,  Coast  Truck  Line,  a  corporation,  has 
violated  the  provisions  of  the  Eailroad  Commission's  Decision 
No.  8716  on  Applications  Nos,  6094  and  6096  as  decided  March 
8,  1921,  in  that  said  defendant  has  expanded  its  operative  rights 
beyond  those  heretofore  vested  in  Roy  Jakeway  under  the  pro- 
visions of  this  Commission's  Decision  No.  7787  on  Application 
No.  5807  as  decided  Jnne  24,  1920,  and  R  Roy  Whetstone,  as 
conferred  by  the  Railroad  Commission's  Decision  No.  6898  on 
Application  No.  4999  as  decided  November  2^  1919,  in  that 
such  defendant  corporation  has  violated  the  provisions  of  the 
order  based  on  a  portion  of  the  opinion  preceding  same  in  Deci- 
sion No.  8715  on  Applications  Nos.  6094  and  6095,  such  portion 
of  the  order  reading  as  follows : 

No  authority  is  hereby  conveyed  for  the  expansion  of  any 
operative  rights  beyond  those  heretofore  held  by  applicants,  Whet- 
stone and  Jakeway,  under  the  authority  contained  in  decisions 
of  this  Commission  hereinbefore  specifically  mentioned.  / 

The  portion  of  the  opinion  above  referred  to  being  as  follows : 

The  objections  of  protestants  will  be  fully  met  by  the  order  in 
this  proceeding  in  that  such  order  will  not  authorize  in  the  ap- 
proval of  transfer  the  expansion  of  any  operative  rights  over 
those  now  possessed  by  applicants,  Jakeway  and  Whetstone.        ) 

Complainant  alleges  that  defendant  corporation  has  by  the 
issue  of  a  local  and  through  tariff  published  as  "Coast,  Truck 
Line  C.R.C.  No.  1,"  named  rates  covering  the  transportation  of 
freight  locally  between  points  on  the  route  formerly  owned  by 
Whetstone  and  jointly  between  the  two  routes  and  by  such  joint 
rates  over  the  through  route  has  established  a  through  rate  by 
alleged  tariff  authority  and  thereby  has  established  a  condition 
unauthorized  by  order  of  the  Commission  and  in  direct  violation 
of  the  order  of  the  Railroad  Commission  as  contained  in  De- 
cision No.  8715  on  Applications  Nob.  6094  and  6095. 
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Complainant  prays  for  an  order  of  the  Railroad  Commission 
dedariiig, 

1.  That  no  authority  is  contained  in  the  decisions  of  the  Com- 
mission authorizing  defendant  corporation  to  accept  and  haul 
freight  and  express  between  Los  Angeles  and  Oceanside  and  that 
the  defendant  be  required  forthwith  to  discontinue  such  opera- 
tion. 

2.  That  the  Railroad  Commission  declare  that  no  authority  is 
contained  in  its  decisions  authorizing  defendant  corporation  to 
accept  and  haul  freight  and  express  between  Escondido  and 
Oceanside  and  that  defendant  forthwith  cease  and  discontinue 
such  operation. 

3.  That  the  Railroad  Commission  declare  that  no  authority  is 
contained  in  its  decision  authorizing  defendant  corporation  to 
accept  and  haul  freight  and  express  via  Oceanside,  between  Los 
Angeles  and  points  south  of  Oceanside  to  and  including  San 
Diego,  and  that  defendant  forthwith  discontinue  such  operation. 

4.  That  the  Railroad  Commission  declare  that  no  authority 
is  contained  in  its  decisions  authorizing  defendant  corporation 
to  accept  and  haul  freight  or  express  via  Oceanside,  between 
Escondido  and  points  south  of  Oceanside  to  and  including  San 
Diego,  and  that  defendant  forthwith  discontinue  such  operation. 

6.  That  the  Railroad  Commission  declare  that  an  affirmative 
showing  must  be  made  as  to  the  public  convenience  and  necessity 
requiring  motor  truck  service  as  a  common  carrier  of  freight  and 
express  between  Los  Angeles  and  points  south  of  Oceanside  to 
and  including  San  Diego  before  defendant  corporation  can  en- 
gage in  such  operation  and  that  defendant  be  required  to  forth- 
with discontinue  such  operation. 

6.  That  the  Railroad  Commission  declare  that  an  affirmative 
showing  as  to  public  convenience  and  necessity  require  the  opera- 
tion of  a  motor  truck  service  as  a  common  carrier  of  freight  and 
express  between  Escondido  and  points  south  of  Oceanside  to  and 
including  San  Di^o  must  first  be  made  before  defendant  can 
legally  engage  in  such  operation  and  that  defendant  be  required 
to  forthwith  discontinue  such  operation. 

No  answer  was  filed  by  defendant  herein  although  regular 
service  of  complaint  was  made  upon  defendant  corporation  and 
<)n  its  attorney. 
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Public  hearing  on  this  case  was  conducted  by  Examiner  Hand- 
ford  at  Los  Angeles  at  which  time  complainant  appeared  in  per- 
son, defendant  was  represented  by  counsel  as  was  also  Charles 
D.  Boynton,  proprietor,  Boulevard  Express,  as  intervener. 

At  the  hearing  on  this  proceeding  it  was  agreed  by  stipulation 
of  counsel  that  the  subject  matter  of  this  complaint  was  one  that 
could  be  submitted  without  evidence,  the  interested  parties  agree- 
ing to  file  briefs  thereon  and  that  the  matter  would  be  submitted 
upon  the  filing  of  said  briefs.  Briefs  having  been  filed  by  inter- 
ested parties  the  matter  is  now  duly  submiUed  and  ready  for 
decision. 

The  situation  here  presented,  in  the  absence  of  testimony,  is 
one  to  be  determined  as  a  question  of  fact  from  the  records  of  the 
Commission.  The  operative  rights  of  the  Coast  Truck  Line, 
defendant  herein,  were  acquired  by  transfer  from  Roy  Jakeway 
and  R.  Roy  Whetstone  under  the  authority  contained  in  Decision 
No.  8715  on  Applications  Nos.  6094  and  6095  as  decided  March 
8,  1921.  Roy  Jakeway  acquired  his  operative  rights  for  the 
conduct  of  an  automobile  freight  service  between  San  Diego  and 
Oeeanside  and  intermediate  points  by  the  authority  contained 
in  the  Railroad  Commission's  Decision  No  7787  on  Application 
No.  5807  as  decided  June  24,  1920,  such  application  having 
been  an  authorization  of  a  transfer  from  R.  H.  and  H.  E.  Steele, 
copartners,  doing  business  under  the  name  of  Oeeanside  Truck 
Line.  R.  Roy  Whetstone  possessed  operative  rights  as  authorized 
by  the  Rnilroad  Commission  in  its  Decision  No.  6898  on  Ap- 
plication No.  4999,  decided  November  29,  1919,  conferred  for 
the  handling  of  freight  between  Escondido  and  Oeeanside  and 
intermediate  points,  excepting,  however,  the  handling  of  inter- 
mediate business  between  Los  Angeles  and  points  intermediate 
to  Oeeanside,  the  authority  covering  through  service  from  Los 
Angeles  to  Oeeanside  and  Escondido  together  with  the  privilege 
of  handling  intermediate  business  between  Oeeanside  and  Escon- 
dido. At  the  hearing  on  Applications  Nos.  6094  and  6095, 
being  the  request  for  authority  to  transfer  the  operative  rights  of 
Whetstone  and  Jakeway  to  defendant,  Coast  Truck  Line,  protest 
was  made  against  such  transfer  if  by  reason  of  same  another 
through  route  between  Los  Angeles  and  San  Diego  and  inter- 
mediate points  would  thereby  be  authorized  and  such  protest 
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was  voiced  by  the  Atchison,  Topeka  &  Sante  Fe  Railway  Com- 
pany, Charles  D.  Boynton,  proprietor,  Boulevard  Express,  and 
the  American  Eailway  Express  Company,  the  attitude  of  such 
protestants,  as  indicated  by  the  opinion  preceding  the  order  in 
Decision  No.  8716  on  Applications  Nob.  6094  and  6095,  being 
as  follows: 

The  attitude  of  these  protestants  is  that  no  order  should  be 
made  by  the  Commission  approving  a  transfer  which  will  make 
any  change  in  the  operative  conditions  from  those  now  existing 
by  reason  of  the  operative  rights  being  exercised  by  the  in- 
dividuals seeking  transfer  of  their  operative  rights  to  the  Coast 
Truck  Line,  a  corporation.  Protestants  object  to  the  consolida- 
tion of  these  lines,  if  by  such  consolidation  authorization  is  con- 
ferred for  the  establishment  of  a  competing  line  in  the  district 
between  Oceanside  and  Los  Angeles,  particularly  as  regards  the 
conduct  of  local  or  intermediate  business  between  such  points. 
It  is  obvious  that  the  Commission  cannot  and  will  not  approve 
the  transfer  of  operative  rights  and  allow  in  such  transfer  the 
expansion  of  operative  rights  as  regards  territory  heretofore  re- 
stricted when  the  operative  rights  are  in  the  possession  of  an  in- 
dividual. The  prayer  of  applicants  is  not  for  the  expansion  of 
their  rights  to  cover  territory  heretofore  restricted  and,  before 
the  Commission  could  so  authorize  expansion  of  territory,  it 
would  be  necessary  for  applicants  to  be  before  us  in  a  proceeding 
seeking  to  establish  public  convenience  and  necessity  as  regards 
the  restricted  territory  and  protestants  or  other  competing  lines 
would  receive  notice  of  such  proceeding  that  they  might  meet  at 
a  public  hearing  the  particular  issues  defined.  The  objections  of 
protestants  will  be  fully  met  by  the  order  in  this  proceeding  in 
that  such  order  will  not  authorize  in  the  approval  of  transfer  the 
expansion  of  any  operative  rights  over  those  now  possessed  by 
applicants,  Jakeway  and  Whetstone. 

Following  the  opinion  in  the  proceedings  hereinabove  referred 
to  the  order  contained  a  condition  as  follows:  ' 

No  authority  is  hereby  conveyed  for  the  expansion  of  any  oper- 
ative rijirhts  beyond  those  heretofore  held  by  applicants  Whetstone 
and  Jakeway,  under  the  authority  contained  by  decisions  of  this 
Commission  hereinabove  specifically  mentioned. 

Ff>^lnw;Ti2:  the  granting  of  Applications  Nos  6094  and  6095, 
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authority  being  contained  in  Decision  No.  8715,  Coast  Truck 
Line,  a  corporation,  filed  with  the  Kailroad  Commission  its  sup- 
plement No.  1  to  the  tariff  theretofore  filed  by  R.  Roy  Whetstone 
as  his  C.  R.  C.  No.  1,  such  tariff  having  been  issued  under  date 
November  29,  1919,  and  effective  January  1,  1920,  and  filed 
with  the  Railroad  Commission  on  December  30,  1919.  Coast 
Truck  Line,  a  corporation,  on  April  12,  1921,  filed  with  the 
Commission  its  tariff,  C.  R.  C.  1.  superseding  C.  R.  C.  No.  1 
of  Oceanside  Truck  Line  (formerly  operated  by  Roy  Jakeway) 
and  C.  R.  C.  No.  1  of  Escondido  Express  (formerly  operated 
by  R.  Roy  Whetstone),  such  tariff  issued  under  date  April  9, 
1921,  and  to  be  effective  April  11,  1921.  In  the  issuance  of  the 
tariff  of  the  Coast  Truck  Line  the  provisions  of  the  order  in  the 
Commission's  Decision  No.  8715  on  Applications  Nos.  6094  and 
6095  as  decided  March  8,  1921,  were  violated  in  that  by  a  tariff 
filing  the  prohibition  contained  in  Decision  No.  8715  was  dis- 
regarded and  the  effect  of  the  rates  contained  in  the  tariff  filed 
as  C.  li.  C.  No.  1  of  the  Coast  Truck  Line  was  to  establish  through 
rates  between  Los  Angeles  and  points  south  of  Oceanside  and  at 
less  rates  than  those  which  would  be  arrived  at  by  tbo  combina- 
tion of  the  local  rates  formerly  existing  under  the  filings  of  Jake- 
way  and  Whetstone  on  behalf  of  the  Escondido  Express  and 
Oceanside  Truck  Line. 

The  following  brief  comparison  ot  rates,  as  compiled  from  the 
Commission's  tariff  files,  clearly  indicates  what  was  contemplated 
to  be  accomplished  by  defendant  herein  to  secure  indirectly  by 
the  filing  of  tariffs  what  had  been  specifically  denied  in  the  ap- 
plication for  transfer.     [Table  omitted.] 

[1,  2]  No  authority  is  contained  in  the  decisions  of  the  Com- 
mission heretofore  issued  and  establishing  the  operative  riirhts 
now  possessed  by  defendant  heroin  for  the  transportation  of  any 
through  business  between  Los  Angeles  and  points  south  of  Ocean- 
side  nor  between  San  Diego  and  points  south  of  Oceanside  and 
points  between  Oceanside  and  Escondido,  no  application  having 
been  made  to  the  Commission  for  a  certificate  of  public  con-  - 
venience  and  necessity  autliorizing  such  service.  The  Commis- 
sion's order  in  Decision  No.  8715  on  Applications  Nos.  6094  and 
6095  specifically  prohibits  the  expansion  of  any  operative  rights 
beyond  those  heretofore  held  by  Jakeway  and  Whetstone,  and 
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the  Commission  cannot  tolerate  the  attempt  of  defendant,  Coast 
Truck  Line,  to  secure  by  indirection  and  by  tariff  filings  an 
authorization  for  the  conduct  of  business  which,  under  the  order 
permitting  the  transfer,  waa  specifically  prohibited.  Shipments 
which  may  be  consigned  from  Los  Angeles  to  Oceanside,  there 
to  be  taken  over  the  other  portion  of  the  route  to  San  Diego,  can 
be  handled  but  cannot  be  transported  in  the  same  vehicle,  must 
be  transferred  at  Oceanside  and  the  through  rate  must  be  a  com- 
bination of  the  local  rates  as  formerly  existing  when  the  lines 
were  operated  as  separate  entities,  unless  proper  authority  has 
been  secured  from  this  Commission  after  formal  application  and 
the  action  of  the  Commission  thereon.  The  same  is  true  with 
shipments  which  may  originate  at  or  be  destined  to  the  portion 
of  the  line  between  Escondido  and  Oceanside  when  such  ship- 
ments originate  at  or  are  destined  to  any  portion  of  the  line  be- 
tween Oceanside  and  San  Diego.  The  linking  of  operative  rights 
to  form  a  through  route  has  heretofore  received  the  attention  of 
the  Commission  and  the  provisions  of  Decision  Na  9892  in  the 
matter  of  Applications  Nos.  5274  and  5861  fully  set  forth  the 
attitude  of  the  Conmiission  and  require  9.  showing  of  public  con- 
venience and  necessity  for  the  through  sei^ico  proposed  to  be 
established  before  such  can  be  inaugurated. 

ORDER. 

-  ^    .  ^ 

A  public  hearing  having  been  held  in  the  above  entitled  pro-* 
ceeding,  the  matter  having  been  duly  submitted  on  briefs  filed  by 
interested  counsel  and  the  Commission  being  fully  advised ; 

It  is  hereby  ordered,  that  no  further  transportation  of  freight 
shipments  by  Coast  Truck  Line,  a  corporad;ion,  shall  be  made  be- 
tween Los  Angeles  and  points  south  of  Oceanside  to  and  includ- 
ing San  Diego;  or  between  the  territory  from  San  Diego  to 
Oceanside  when  shipments  originate  at  or  are  destined  to  the 
territory  between  Oceanside  and  Escondido;  that  all  rates  as 
now  appearing  in  the  tariff  of  defendant,  Coast  Truck  Line,  as 
filed  with  this  Commission  under  C.  R.  C.  No.  2  as  issued 
Novoniber  12,  1921,  and  effective  November  15,  1921,  for  the 
movement  of  such  shipments  between  the  prohibited  territory 
above  mentioned  are  hereby  cancelled ;  and  that  before  accepting 
or  transporting  any  further  shipments  between  the  points  herein- 
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above  specifically  prohibited,  defendant,  Coast  Truck  Line,  will 
be  required  to  make  an  application  for  a  certificate  of  public 
convenience  and  necessily  and  justify  such  application  at  a  pub- 
lic hearing  to  be  held  thereon. 

Dated  at  San  Francisco^  California,  this  21st  day  of  April, 
1922. 


OAIilFORNIA  RAILROAD  COBfMISSIOlf. 

BE  SAN  JOAQUIN  LIGHT'  &  POWER  CORPORATION. 

[Decision  No.  10348,  Application  No.  6651,  Case  No.  1544.] 

Service  —  Buhlic  relations  —  District  managers  —  Meetings, 

1.  A  public  utility  company  was  directed  to  establish  the  practice 
of  holding  monthly  meetings  so  that  district  managers  might  be  kept 
informed  of  rules  and  regulations  and  policies  affecting  public  relations. 

Service  —  Extensions  —  Options  to  consumers  —  Ptiftlicity. 

2.  An  extension  rule 'and  an  optional  rule  for  guaranteeing  revenue 
from  an  extension  should  be  explained  and  offered  to  consumers  so 
that  they  may  take  advantage  of  the  more  favorable  rule  in  each  case. 

Service  —  Extensions  —  Cost  —  Accounting  to  customer. 

8.  A  public  utility  company  requiring  consumers  to  sign  contracts 
guaranteeing  amounts  based  upon  estimated  costs  of  extensions  should 
submit  to  each  contract  holder  a  statement  of  the  actual  cost  of  the 
extension  and  give  him  the  option  of  adjusting  his  contract  to  the  basis 
•f  the  actual  cost. 

Service  —  Extensions  —  Consumers*  guarantee  —  Copy  of  contract, 

4.  A  consumer  who  has  signed  a  contract  relative  to  advances  or 
guarantees  for  the  extension  of  service  should  be  supplied  with  a  copy 
of  the  extension  contract  and  an  itemized  statement  of  the  cost  of  the 
extension. 

Reparation  —  Optional  forms  of  rates  —  Failure  to  explain, 

5.  An  electric  utility  which  has  failed  to  explain  the  use  and  ap- 
plication of  an  optional  low  load  factor  agricultural  rate  should  deter- 
mine  those  agricultural  consumers  who  could  have  been  advantageously 
effected  by  this  rate  during  the  past  season  and  refund  to  tho^e  con- 
sumers the  difference  between  the  amount  actually  paid  and  the  amount 
which  would  have  been  paid  on  the  basis  of  the  optional  rata. 

Valuation  —  Going  value  —  Cost  to  reproduce  "business, 

6.  The  cost  to  reproduce  public  utility  business  cannot  be  computed 
fimply  by  taking  the  deficit  below  a  full  return  upon  the  investment 
in  a  period  of  six  years  of  more  or  less  abnormal  business,  particularly 
when  these  years  cannot  properly  be  considered  as  within  the  reason- 
able development  period  for  the  company. 
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Valuation  —  Water  rights  —  Capitalization  of  advantages, 

7.  The  method  of  capitalizing  the  supposed  advantages  of  existing 
water  rights  over  other  actual  or  hypothetical  sources  of  power  as- 
sumed to  be  comparable  is  not  a  method  that  can  be  applied  to  a  bxisi- 
ness  under  sound  public  regulation,  with  fairness  either  to  the  com- 
pany or  to  the  consumers. 

Valuation  —  Historical  cost  —  Reproduction  cost. 

8.  The  sound  basis  of  rates  is  to  take  reasonable  cost  as  of  the 
date  of  construction  regardless  of  whether  the  cost  to  reproduce  the 
same  property  now  would  be  higher  or  lower,  since  the  substitution  of 
present  value  or  reproduction  cost  new  depreciated  for  this  method 
would  result  finally  in  disaster  to  the  companies  themselves  because 
of  a  lower  value  attachable  to  property  installed  during  periods  of 
high  prices. 

Valuation  —  Additions  —  Period  of  high  prices, 

d.  Deductions  from  the  cost  of  additions  made  during  periods  of 
high  prices  should  not  be  made  in  a  historical  cost  estimate  of  utility 
property  when  such  additions  were  made  to  meet  the  demands  of  the 
public  after  the  war  period  during  which  prices  were  Jugh  and  labor 
inefficient.  I 

Valuation  —  Unused  property  —  Overbuilt  plant  —  Hydroelectricity, 

10.  The  capitalized  cost  of  useful  energy  furnished  by  an  enlarged 
hydroelectric  plant  should  be  included  in  the  rate  base  instead  of  the 
actual  cost  of  the  enlargement  where  the  requirement  upon  a  steam 
plant  is  very  slightly  less  than  would  be  required  had  this  plant  not 
.been  built. 

Rates  —  Electricity  —  Cost  of  standby  plant  —  Wholesale  supply, 

11.  The  fixed  charges  and  operating  expenses,  other  than  fuel,  of  a 
steam  plant  maintained  at  the  end  of  an  electric  utility's  transmission 
line  largely  for  the  benefit  of  another  utility,  should  be  charged  to 
that  utility  in  addition  to  the  regular  charge  for  electricity. 

Valuation  —  Standby  equipment, 

12.  A  steam  plant  no  longer  necessary  in  an  electric  utility's  system 
except  as  a  possible  standby  for  a  railway  company  and  a  water  com- 
pany should  be  deducted  from  the  operative  investment. 

Valuation  —  Transmission  lines  —  Excessive  cost, 

13.  The  excess  cost  of  a  transmission  line  constructed  at  an  exces- 
sive cost  on  account  of  rush  work  should  be  written  off  as  chargeable 
to  a  special  contract  with  another  electrical  company  for  which  the 
line  has  been  constructed. 

Valuatitm  —  Overheads  —  Damages, 

14.  An  item  for  damages  awarded  for  property  damaged  by  failure 
of  a  transmission  line  is  not  a  proper  charge  to  overheads  in  a  valua- 
tion proceeding. 

Valuation  —  Working  capital  —  Materials  and  supplies, 

15.  An  electric  utility  was  allowed  approximately  25  per  cent  of 
the  average  materials  and  supplies  account  carried  by  the  company 
and  a  sum  equal  to  two  months'  average  operation  expenses,  excluding 
taxes,  for  working  capital* 
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ytUuation  —  Contemplated  additions  and  hettemtenta. 

16.  A  public  utility  company  is  entitled  to  a  return  upon  the  money 
reasonably  invested  in  additions  and  betterments  as  soon  as  they  be- 
come operative. 

Valuation  —  Unused  propei'ty  —  New  office  building. 

17.  The  estimated  cost  of  an  o£Sce  building  which  will  not  be  in 
use  during  the  coming  year  should  not  be  included  in  the  rate  base. 

Return  —  Operating  expenses  —  Federal  income  tax, 

18.  Federal  income  tax  was  excluded  from  operating  expenses  in 
determining  whether  a  public  utility  company  had  been  earning  a  fair 
return. 

Hetum  —  Reasonableness  —  Electricity  —  Amount, 

19.  An  average  rate  of  return  of  8.29  per  cent  during  the  past  was 
held  not  to  indicate  an  excessive  and  exorbitant  return  necessitating 
a  reduction  in  the  rate  base  on  account  of  the  investment  of  exhorbi- 
tant  earning^  in  the  property. 

Return  —  Reasonableness  —  Electricity  —  Rate  of  interest, 

20.  A  return  of  7  per  cent  is  wholly  inadequate  for  an  electric 
utility  when  that  is  also  the  legal  rate  of  interest. 

Depreciation  —  Sinlcing  fund  basis  —  Electricity, 

21.  An  electric  utility  was  ordered  to  set  aside  a  depreciatien  an- 
nuity based  upon  a  6  per  cent  sinking  fund  and  representing  the  esti- 
mated amount  which,  set  aside  annually  with  compound  interest  at 
6  per  cent,  would  be  sufficient  to  cover  the  original  cost  of  the  various 
units  of  property  at  the  expiration  of  their  probable  life. 

Depreciation  —  Accounting  —  Separate  departments. 

22.  A  public  utility  company  operating  several  different  departments 
should  maintain  separate  depreciation  reserves  for  each  department 
and  should  transfer  from  its  surplus  to  depreciation  reserve  enough 
to  bring  these  reserves  to  a  reasonable  amount  for  each  department. 

Return  —  Operating  eotpenses  —  Future  estimates  —  Hydroelectric 
power,  ' 

23.  Production  expenses  of  a  hydroelectric  utility  are  properly 
estmiated  on  the  ba«is  of  a  year  of  average  hydroelectric  power  supply. 

Hetum  —  Operating  expenses  —  Fension  fund, 

24.  The  estimated  actuarial  cost  of  a  pension  system  for  employees 
should  not  be  allowed  as  an  operating  expense  when  the  pension  system 
has  not  been  put  in  effect,  since  the  utility  company  should  first  estab- 
lish the  system  and  then  justify  its  cost  as  a  part  of  operating  expenses. 

jReturn  —  Operating  expenses  —  Company  magazines, 

25.  No  allowance  should  be  made  in  operating  expenses  for  a  com- 
pany magazine  which  the  company  proposes  to  establish  since  it  is  the 
company's  duty  to  take  the  initiative  in  putting  such  beneficial  changes 
in  effect  before  asking  the  consumers  to  share  in  the  expense. 

Return  —  Operating  expenses  —  Taxes  —  Computation, 

26.  A  reasonable  estimate  of  state  tax  as  an  operating  expense  is 
an  allowance  equal  to  the  amount  which  will  become  a  lien  upon  the 
property  during  the  year  used  in  determining  the  reasonableness  of 
existing  rates. 
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Return  —  Reasonahlenesa  —  Economic  depression. 

27.  Economic  depression  prevailing  all  over  the  country  and 
fleeted  in  a  considerable  curtailment  of  use  of  power  by  agricultural 
consumers  of  an  electric  utility  justifies  a  temporary  sacrifice  of  a 
portion  of  the  full  return  in  order  to  furnish  service  at  reasonable 
rates. 

Bates  —  Electricity  —  Demand  charge  —  Connected  load  —  Sealinff 
meters, 

28.  Maximum '  demand  should  be  limited  to  not  less  than  50  per 
cent  of  the  connected  load  which  will,  under  operating  conditions,  be 
in  operation  at  one  time  instead  of  60  per  cent  of  the  whole  connected 
load,  which  necessitates  the  temporary  sealing  of  meters  in  order  to 
reduce  the  minimum  charge  when  they  are  not  in  use;  and  the  tempo- 
rary sealing  of  meters  should  be  prohibited. 

JStates  —  Electricity  —  Pumping  purposes  —  Municipalities  —  Rublio 
utilities, 

29.  The  operations  of  municipal  and  privately  owned  public  utilities 
■upplying  water  for  domestic  service  cannot  be  considered  as  agri- 
cultural 80  as  to  entitle  them  to  the  agricultural  electric  rate. 

Reparation  —  Service  extensions  —  Cost, 

30.  An  electric  company  should  not  be  ordered  to  refund  advaaoea 
made  by  consumers  for  the  construction  of  a  line  when  the  evidence  does 
not  justify  the  entire  expenditure  by  the  company  and  there  is  con- 
siderable doubt  whether  it  ever  will  be  justified,  although  company 
employees  may  have  promised  a  refund  in  violation  of  the  company's 
rules  on  extensions. 

Rates  —  Electricity  —  Wholesale  service  —  Demand  charge, 

31.  An  electric  rate  schedule  which  will  vary  with  load  factor  cfm- 
ditions  should  be  made  effective  for  wholesale  service. 

Rates  —  Electricity  —  jCurrent  for  street  railuxiys. 

32.  A  uniform  energy  rate  may  be  made  to  apply  to  eleetaric  serrice 
to  street  railways,  owing  to  the  fact  that  railways  cannot  modify  their 
requirements. 


Service  —  Electricity  —  Reversal  of  pouter. 

Discussion  of  reversal  of  power,  p.  606. 

Return  —  Reasonableness  —  Effect  of  Federal  income  ta»» 

Discussion  of  the  inclusion  of  Federal  income  tax  in  operating 
expenses  as  it  affects  reasonableness  of  return,  p.  625. 

Return  —  Operating  eoopenses  —  Benaien  fund  —  Actuarial  boaia. 

Statement  that  a  pension  system  for  employees  should  be  put 
within  a  reasonable  time  on  a  permanent  actuarial  basis,  since  other- 
wise the  cost  in  the  latter  years  would  become  prohibitive,  p.  630. 

[April  25^  1022.] 
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Pboceeding  on  motion  of  the  Commission  for  the  determina- 
tion of  rates  and  investigation  of  service  of  an  electric  utility 
and  applica4;ion  by  the  utility  for  an  order  establishing  just  and 
reasonable  rates;  directions  given  for  the  improvement  of  serv- 
ice, refunds  ordered,  and  rate  schedule  fixed. 

Appearances:  Edwin  O.  Edgerton,  Jared  How,  Murray 
Bourne,  for  San  Joaquin  Light  &  Power  Corporation  J  Frank  S. 
Brittain,  for  California  Farm  Bureau  Federatio^,  C.  A.  Melcher 
and  E.  Easton;  H.  M.  Johnston,  city  attorney,  for  city  of  Fresno; 
Edson  Abel  land  J.  J.  Deuel,  for  Kern  County  Farm  Bureau; 
Walter  Rothschild,  for  Rosenberg  Brothers  and  Company;  G. 
Q.  Washington,  for  Merced  County  Farm  Bureau ;  F.  A.  Cleve- 
land, for  city  of  Corcoran;  O.  M.  Davis,  for  Fairmead  Farm 
Bureau;  Wesley  P.  Grijalva  and  J.  A.  Hinman,  for  city  of 
Bakersfield,  Merchants  Protective  Association  of  Bakersfield, 
city  of  Taft  and  city  of  Delano;  Alexander  Gordon,  for  certain 
consumers  of  Fresno;  E.  H.  Marxen,  city  attorney,  for  city  of 
Bakersfield;  H.  T.  Miller,  for  Civic  Commercial  Association  of 
Bakersfield;  Irving  H.  AJthouse,  for  Alpaugh  Irrigation  Dis- 
trict ;  Fee  and  Ring,  by  W.  C.  Ring,  for  Madera  County  Public 
Utilities  Association. 

Rowelly  Commissioner:  Case  No.  1544  is  a  proceeding  in- 
stituted on  the  Commission's  own  motion  to  investigate  the  rates 
and  operations  of  the  San  Joaquin  Light  &  Power  Corporation 
with  a  view  to  establishing  just  rules  and  practices  and  to  fixing 
reasonable  rates  to  be  charged  for  electric  service  by  that  utility 
to  its  consumers.  This  proceeding  was  instituted  March  8,  1921, 
and  hearings  held  during  that  month  for  special  consideration 
of  the  agricultural  rates  to  be  made  effective  for  1921.  The 
proceeding,  in  so  far  as  it  referred  to  the  agricultural  rates,  was 
submitted  and  the  Commission  by  Decision  No.  8820,  dated 
April  7, 1921  (Opinions  and  Orders  of  the  Railroad  Commission 
of  the  State  of  California,  Vol.  19,  page  636),  fixed  rates  for 
agricultural  service  for  1921. 

Application  No.  6651  was  filed  by  San  Joaquin  Light  &  Power 
Corporation,  hereafter  referred  to  as  San  Joaquin  Company, 
company  or  applicant,  on  March  18,  1921.    In  this  petition  San 
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Joaquin  Company  requests  a  full  and  complete  valuation  of  its 
operating  properties  and  a  full  and  complete  revision  and  adjust- 
ment of  its  rates  for  electric  service  to  the  end  that  each  class  of 
service  rendered  by  it  shall  pay  its  just  proportion  of  applicant's 
expense  of  operation  and  of  the  reasonable  return  to  which  ap- 
plicant may  be  entitled,  and  that  applicant  may  receive  a  net  re- 
turn which  shall  be  adequate,  just  and  reasonable. 

Following  Decision  No.  8820  this  Commission  directed  its 
engineering  and  accounting  staffs  to  make  an  investigation  of 
San  Joaquin  Company's  operations  in  connection  with  the  ixir- 
ther  hearing  in  Case  No.  1544.  San  Joaquin  Company  carried 
on  investigations  in  connection  with  its  Application  No.  6651 
and  Case  No.  1544. 

Case  No.  1544  was  set  for  further  hearing,  with  Application 
No.  6651,  on  December  13,  1921,  at  which  time  the  two  proceed- 
ings were  consolidated  for  hearing  as  they  involve  the  same  mat- 
ters. Extended  hearings  were  held  in  Fresno  in  December,  1921, 
January  and  February,  1922,  in  Bakersfield  in  February,  1922, 
and  in  San  Francisco  in  March,  1922,  at  which  evidence  was  in- 
troduced by  the  Commission's  staff,  by  San  Joaquin  Light  & 
Powey  Corporation  and  by  certain  consumers,  and  on  March  10, 
1922,  the  proceeding  was  submitted  subject  to  the  filing  of  briefs. 
Briefs  were  filed  by  attorneys  for  San  Joaquin  Company,  by 
F.  S.  Brittain,  attorney  for  California  Farm  Bureau  Federation 
et  al.,  on  March  23,  1922,  and  on  March  1,  1922,  by  W.  P. 
Grijalva  and  J.  A.  Hinman,  and  the  matter  is  now  ready  for 
decision. 

The  matters  before  the  Comjnission  in  this  proceeding  involve 
a  complete  reconsideration  and  determination  of  the  value  for 
rate-making  purposes  of  the  eleotric  properties  of  the  San  Joaquin 
Company  and  of  reasonable  rates  for  electric  service. 

The  electric  rates  of  the  San  Joaquin  Company  have  already 
been  the  subject  of  several  proceedings  before  this  Commission. 
In  1916,  after  an  exhaustive  ilivestigation  into  the  capital,  oper- 
ations and  rates,  this  Commission  rendered  its  Decision  No.  3241 
(East  Bakersfield  Improvement  Co.  v.  San  Joaquin  Light  &  P. 
Corp.  9  Cal.  R.  C.  R.  542,  P.U.R.1916C.  8?0^  fitting  and  reduc- 
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ing  the  rates  of  the  San  Joaquin  Company  effective  April  20th 
of  that  year.  A  review  of  the  effect  of  the  application  of  these 
rates  was  made  in  Case  No.  1042,  Decision  No.  4289,  dated 
May  2,  1917  (San  Joaquin  Light  &  P.  Corp.  13  Cal.  E.  C.  R 
142,  P.U.E.1917E,  411),  and  certain  slight  modifications  made. 
During  the  war  and  post-war  period  of  high  prices  application 
was  made  to  the  Commission  for  authority  to  increase  rates  vand 
the  Commission  in  connection  with  Application  No.  3531,  in  its 
Decision  No.  5449  (15  Cal.  R.  C.  R.  788),  authorized  a  10  per 
cent  surcharge,  and  in  Decision  No.  6095  in  Application  No. 
4064  (16  Cal.  R.  C.  R.  440),  increased  the  surcharge  to  15  per 
cent.  In  1920,  in  Decision  No.  7305  (17  Cal.  R  C.  R  940), 
the  rates  of  San  Joaquin  Company  were  modified  and  further 
increased  approximately  15  per  cent.  In  Decision  No.  8820  in 
Case  No.  1544  the  agricultural  rates  of  San  Joaquin  Company 
were  reduced  an  average  of  approximately  5  per  cent. 

The  proceedings  following  the  exhaustive  investigation  in  con- 
nection with  Decision  No.  3241,  supra,  have  been  in  general  of 
an  emergency  nature,  the  basis  for  rates  being  the  findings  in 
connection  with  Decision  No.  3241,  as  to  capital  plus  additions 
and  betterments.  These  present  proceedings  are  in  general  of  a 
nature  similar  to  tibat  of  1916  and  involve  a  complete  reconsidera- 
tion of  all  the  rates  and  practices  of  the  company. 

In  these  proceedings  extensive  evidence  was  introduced  by  San 
Joaquin  Company  through  testimony  of  its  engineers  and  execu- 
tives and  in  documentary  form  by  the  presentation  of  fifty  ex- 
hibits, some  of  which  were  introduced  at  the  request  of  the  Com- 
mission and  parties  represented  in  these  proceedings.  Eighteen 
exhibits  were  submitted  by  the  Commission's  staff  of  engineers 
and  accountants  in  connection  with  the  testimony  of  its  special 
accountant,  Thos.  Hughes,  and  its  engineers,  R.  M.  Vaughan 
and  W.  J.  Dodge.  Evidence  was  also  introduced  on  behalf  of 
consumers,  one  exhibit  bv  the  California  Farm  Bureau  Federa- 
tion,  one  by  Alexander  Gordon,  one  by  Merced  County  Farm 
Bureau,  one  by  Jay  A.  Hinman,  one  by  Rosenberg  Brothers  & 
Company,  and  three  by  individual  consumers.  In  addition,  sev- 
eral consumers  appeared  before  the  Commission  and  testified  re- 
garding application  of  rates  and  individual  complaints. 
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Besides  the  exhibits  filed  in  these  proceedings  it  was  agreed  by 
stipulation  that  certain  of  the  monthly  statements  of  the  company 
to  the  Railroad  Commission  might  be  considered  in  evidence  as 
well  as  the  annual  reports  to  this  Commission ;  also,  in  view  of 
the  fact  that  the  estimates  submitted  by  Mr.  F.  Emerson  Hoar, 
Consulting  Engineer  for  San  Joaquin  Light  &  Power  Corpora- 
tion, relative  to  the  value  of  water  rights,  were  based  largely  up- 
on a  report  prepared  by  him  in  a  proceeding  (Application  No. 
6567)  of  Pacific  Gas  &  Electric  Company  before  this  Commis- 
sion, it  was  stipulated  that  his  report  in  that  proceeding,  together 
with  evidence  relative  thereto,  in  so  far  as  it  was  relevant,  might 
be  considered  in  evidence  and  referred  to  in  these  proceedings. 

In  these  proceedings  there  is  presented  for  consideration  and 
decision  by  this  Commission  the  matter  of  the  fair  valuation  of 
the  electric  properties  of  San  Joaquin  Company  used  and  useful 
in  the  public  service,  the  reasonable  rate  of  return  thereon,  the 
fixing  of  fair  rates  and  establishment  of  just  and  equitable  rules 
and  practices. 

San  Joaquin  Light  &  Power  Corporation  serves  electricity  for 
domestic  and  commercial  lighting  and  heating  and  for  industrial 
and  agricultural  power  purposes  in  the  counties  of  Merced,  Ma- 
dera, Mariposa,  Kings,  Tulare,  and  Kern,  and  wholesales  power 
for  redistribution  by  Midland  Counties  Public  Service  Coropora- 
tion  to  San  Luis  Obispo  and' Santa  Barbara  Counties,  and  also 
wholesales  power  under  temporary  agreements  to  the  Pacific  Gas 
&  Electric  Company  and  Southern  California  Edison  Company. 
Applicant  operates  at  the  present  time  ten  hydro-electric  plants 
with  a  total  rated  capacity  of  82,500  kilovolt  amperes  and  four 
steam  plants  with  a  rated  capacity  of  42,250,  kilovolt  amperes, 
making  a  total  of  124,750  kilovolt  amperes.  The  main  steam 
plants  are  operated  with  natural  gas  as  fuel,  which  is  obtained 
from  the  oil  fields  in  western  Kern  county.  Table  No.  1  sets 
forth  the  number  of  consumers  served,  connected  load,  sales  and 
revenue  for  the  year  1921  as  reported  by  San  Joaquin  Company. 
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TABLE  NO.  1. 
San  Joaquin  Light  &  Power  Corporation  Electric  Service,  1021. 


Class  of  service. 


General  lighting • 

Commercial  lighting  *...••••• 

Public  outdoor  lighting 

Electrolier  systems  

Combination    lighting,   heating 
and  cooking , 

Agricultural  service  

C^eral  industrial 

Oil  fields  service 

Substation  service 

Transmission  service 

M.  C.  P.  S.  corporation  

Electric    railway    and    Fresno 
city  water  

X-rav  apparatus   , 

Employees'  rates  

Company  business,  electric  de 
partment   

Company    business,    other    de- 
partments   

Foreign  sales   


No.  of 

con- 
sumers. 


36,029 
3611 
79  [ 

248 

4,385 

2,044 

172 

24 

1 

6 

10 

8 

372 

40 

20 
2 


Totals 43.807 


Connect- 
ed load, 
horse- 
power. 


40,700 
24,900 


1,428 
64,100 
41,226 

9,290 
18,630 

1,632 
27,190 

4,140 
61 


Kilowatt 
hour  sales. 


18,138.606 
6,919,625 
3,018,618 

.  1,083,689 

878,600 
66,209,994 
27,219,910 
15,116,152 
39,308,478 
5,228,585 
41,391,444 

9,397,974 

2,325 

197,106 

623,433 

521,992 
78,635,505 


Revenue. 


$1,212,763.00 

228,186.00 

79,706.00 

22,804.00 

23,005.00 

1,241,130.00 

638,865.00 

233,988.00 

414,464.00 

48,876.00 
355,197.00 

104,146.00 

157.00 

7,841.00 


•  ••••• 


493,664.00 


233,286   313,791,835$5,084,78L00 


The  growth  of  business  of  the  San  Joaquin  Company  has  been 
very  rapid.  Table  No.  2  sets  forth  the  operative  investment  in 
property  as  reported  in  the  company's  Exhibit  No.  5  from  1916 
to  1921,  the  rated  plant  capacity  at  the  end  of  each  year,  the 
annual  output,  sales  and  revenue  for  each  year,  and  the  number 
of  consumers  served. 

Owing  to  the  rapid  increase  in  demand  for  service  during  the 
war  period  and  immediately  thereafter,  San  Joaquin  Company 
was  forced  to  the  limit  in  atttoipting  to  meet  the  demands  for 
service  in  its  territory.  During  the  years  1917  and  1918,  in 
common  with  practically  all  other  utilities,  San  Joaquin  Com- 
pany was  prevented  from  enlarging  its  facilities  owing  to  war 
necessity  requirements,  although  the  demand  upon  its  system 
was  greater  than  during  any  other  period.  As  a  result  a  short- 
age in  plant  capacity  existed  and  it  was  necessary  to  refuse  to 
take  on  consumers  to  any  great  extent  until  the  middle  of  1920. 

Upon  the  cessation  of  war  activities  San  Joaquin  Company 
took  immediate  steps  for  the  installation  of  additional  plant 
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capacity  and  during  the  period  from  the  spring  of  1919  UBtil 
the  summer  of  1920  it  carried  to  completion  the  installation  of 
its  Kerckhoff  development  at  a  cost  of  approximately  $6,000,000, 
making  available  an  additional  35,000  kilowatts  of  capacity, 
and  a  12,500  kilowatt  steam  unit  in  its  Bakersfield  steam  plant 
tft  a  cost  of  approximately  $1,000,000,  and  during  the  year  1921 
enlarged  the  capacity  of  its  !^em  Canyon  plant  by  6,000  kilo- 
watts and  built  a  12,500  kilowatt  steam  plant  in  the  Midway 
gas  and  oil  fields.  In  addition  to  building  these  power  plants 
applicant  increased  its  transmission  and  distribution  systems  to 
meet  the  demands  made  upon  it.  From  January,  1918,  to  De- 
cember, 1921,  applicant  increased  its  generating  capacity  150 
per  cent  and  its  investment  in  property  practically  200  per  cent. 

Service  investigaiioru 

Prior  to  the  hearings  and  in  connection  with  these  proceedings 
a  complete  survey  of  the  service  conditions  of  San  Joaquin  Com- 
pany and  investigation  of  complaints  by  consumers  was  carried 
on  by  Commission  Engineers  W.  J.  Dodge  and  Albert  G.  Cage. 
Some  twenty-one  meetings  were  held  in  the  ten-itory  served  by 
the  San  Joaquin  Company,  at  which  some  1400  consumers  (rep- 
resenting approximately  one-third  of  the  agricultural  consumers 
served)  appeared.  Special  attention  was  given  to  agricultural 
service  conditions.  The  results  of  this  investigation  were  set 
forth  in  the  Commission's  Exhibit  No.  9,  introduced  by  Mr. 
Dodge. 

The  object  of  this  investigation  was  to  determine  directly  the 
causes  of  complaint  on  the  part  of  consumers,  the  class  of  the 
service  rendered,  and  the  views  and  suggestions  of  the  consumers 
relative  to  applicant's  rates,  rules  and  practices.  The  com- 
plaints as  found  covered  a  wide  and  varying  field,  and  while 
some  were  unreasonable,  many  others  had  good  grounds  and  were 
the  source  of  valuable  information  to  the  ConMnission.  Cora- 
plaints  regarding  agricultural  service  were  in  general  to  the 
effect  that  the  rates  were  too  high  and  the  schedule  not  of  the 
most  favorable  form  under  existing  conditions.  Many  of  the 
complaints  regarding  the  application  of  schedules,  rules  and 
practices  appeared  to  be  due  to  the  company's  employees  not 
fullv  understanding  the  application  of  the  rules  and  the  lack  of 
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a  full  explanation  by  the  company's  employees  to  the  consumers. 
Suggestions  as  to  possible  modification  of  the  rates  will  be  given 
careful  consideration  in  the  schedules  fijced  herein.  Considerable 
complaint  was  received  relative  to  the  cost  of  extensions  in  rural 
territory,  ineflBciency  in  labor  and  lack  of  supervision  being  al- 
leged. 

These  matters  were  given  careful  consideration  by  the  Com- 
mission's engineers  and  it  appears  advisable  to  make  certain 
recommendations  in  this  decision  relative  to  the  operations  of  the 
company  and  modifications  in  its  rules,  regulations  and  practices. 

There  appears  to  be  considerable  belief  on  the  part  of  con- 
sumers that  the  company  has  been  very  inefficient  in  its  construc- 
tion work  and  plant  operation.  Many  statements  were  made  to 
this  Commission's  engineers  regarding  inefficiency  of  constnic- 
tion  of  distribution  lines  and  also  of  their  larger  power  plants. 
Careful  study  was  made  by  this  Commission's  engineers  of  al- 
legations, by  the  consumers,  of  inefficiency  of  the  San  Joaquin 
Company.  The  results  showed  that  the  hydro  plants  were  con- 
structed with  good  efficiency  under  the  conditions  existing  in 
1919  and  1920  and  that  complaints  relating  to  this  matter  were 
not  justified. 

It  does,  however,  appear  that  inefficiency  in  labor  did  exist  in 
the  construction  of  distribution  lines  and  equipment  and  this 
conclusion  is  borne  out  by  the  testimony  in  these  proceedings. 
This  inefficiency  occurred  during  the  years  1919  and  1920,  when 
general  conditions  of  inefficiency  existed  in  all  lines  of  labor,  not 
only  with  this  company  and  other  power  companies  but  also  in 
practically  all  other  industries.  This  inefficiency  was  admitted 
by  the  company,  whose  general  manager  contended  that  it  was 
impossible  to  overcome  the  difficulty  until  the  better  labor  con- 
ditions of  the  last  year  occurred.  A  number  of  the  complaints 
relative  to  inefficiency  were  unfounded  when  fully  investigated. 
Improvement  in  the  efficiency  of  the  company  can  be  made  and 
steps  along  this  line  have  been  taken  by  the  company's  manage- 
ment. 

Some  complaint  was  received  relative  to  service  interruptions 
and  also  low  voltage.  The  engineers*  report  shows,  however, 
that,  as  a  whole,  the  service  of  the  San  Joaquin  Company  during 
the  past  two  or  three  years  has  been  as  good  as,  and  in  many  in- 
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VtUuation  —  Water  rights  —  Capitalization  of  advantages, 

7.  The  method  of  capitalizing  the  supposed  advantages  of  existing 
water  rights  over  other  actual  or  hypothetical  sources  of  power  aa- 
sumed  to  be  comparable  is  not  a  method  that  can  be  applied  to  a  busi- 
ness under  sound  public  regulation,  with  fairness  either' to  the  com- 
pany or  to  the  consumers. 

Valuation  —  Historical  cost  —  Heproduction  cost, 

» 

8.  The  sound  basis  of  rates  is  to  take  reasonable  cost  as  of  the 
date  of  construction  regardless  of  whether  the  cost  to  reproduce  the 
same  property  now  would  be  higher  or  lower,  since  the  substitution  of 
present  value  or  reproduction  cost  new  depreciated  for  this  method 
would  result  Anally  in  disaster  to  the  companies  themselves  because 
of  a  lower  value  attachable  to  property  installed  during  periods  of 
high  prices. 

Valuation  —  Additions  —  Period  of  high  prices, 

0.  Deductions  from  the  cost  of  additions  made  during  periods  of 
high  prices  should  not  be  made  in  a  historical  cost  estimate  of  utility 
property  when  such  additions  were  made  to  meet  the  demands  of  the 
public  after  the  war  period  during  which  prices  were  iiigh  and  labor 
inefficient.  ( 

Valuation  —  Vnused  property  —  OverhufU  plant  —  Hydroelectricity, 

10.  The  capitalized  cost  of  useful  energy  furnished  by  an  enlarged 
hydroelectric  plant  should  be  included  in  the  rate  base  instead  of  the 
actual  cost  of  the  enlargement  where  the  requirement  upon  a  steam 
plant  is  very  slightly  less  than  would  be  required  had  this  plant  not 
.been  built. 

Bates  ~-  ElefTtricity  ~-  Cost  of  standby  plant  ~-  Wholesale  supply, 

11.  The  fixed  charges  and  operating  expenses,  other  than  fuel,  of  a 
steam  plant  maintained  at  the  end  of  an  electric  utility's  transmission 
line  largely  for  the  benefit  of  another  utility,  should  be  charged  to 
that  utility  in  addition  to  the  regular  charge  for  electricity. 

Valuation  —  Standby  equipment. 

12.  A  steam  plant  no  longer  necessary  in  an  electric  utility's  system 
.    except  as  a  possible  standby  for  a  railway  company  and  a  water  com- 
pany should  be  deducted  from  the  operative  investment. 

Valuation  —  Transmission  lines  —  Excessive  cost, 

13.  The  excess  cost  of  a  transmif^sion  line  constructed  at  an  exces- 
sive cost  on  account  of  rush  work  should  be  written  off  as  chargeable 
to  a  special  contract  with  another  electrical  company  for  which  the 
line  has  been  constructed. 

Valuation  —  Overheads  ~-  Damages, 

14.  An  item  for  damages  awarded  for  property  damaged  by  failure 
of  a  transmission  line  is  not  a  proper  charge  to  overheads  in  a  valua- 
tion proceeding. 

Valuation  —  Worlcing  capital  —  Materials  and  supplies, 

15.  An  electric  utility  was  allowed  approximately  25  per  cent  of 
the  average  materials  and  supplies  account  carried  by  the  company 
and  a  sum  equal  to  two  months'  average  operation  expenses,  excluding 
taxes,  for  working  capital. 
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Valuation  —  Contemplated  additions  and  hettemtenta, 

16.  A  public  utility  company  is  entitled  to  a  return  upon  the  money 
reasonably  invested  in  additions  and  betterments  as  soon  as  they  be- 
come operative. 

Valuation  —  Unused  property  ~-  New  office  building, 

17.  The  estimated  cost  of  an  office  building  which  will  not  be  in 
use  during  the  coming  year  should  not  be  included  in  the  rate  base. 

Betum  —  Operating  expenses  —  Federal  income  tax, 

18.  Federal  income  tax  was  excluded  from  operating  expenses  in 
determining  whether  a  public  utility  company  had  been  earning  a  fair 
return. 

Metum  ~-  Reasonableness  ~-  Electricity  —  Amount. 

10.  An  average  rate  of  return  of  8.29  per  cent  during  the  past  was 
held  not  to  indicate  an  excessive  and  exorbitant  return  necessitating 
a  reduction  in  the  rate  base  on  account  of  the  investment  of  exhorbi- 
tant  earning^  in  the  property. 

Return  —  Reasonableness  —  Electricity  —  Rate  of  interest, 

20.  A  return  of  7  per  cent  is  wholly  inadequate  for  an  electric 
utility  when  that  is  also  the  legal  rate  of  interest. 

Depreciation  —  SinTcing  fund  basis  ~-  Electricity, 

21.  An  electric  utility  was  ordered  to  set  aside  a  depreciatien  an- 
nuity based  upon  a  6  per  cent  sinking  fund  and  representing  the  esti- 
mated amount  which,  set  aside  annually  with  compound  interest  at 
6  per  cent,  would  be  sufficient  to  cover  the  original  cost  of  the  various 
units  of  property  at  the  expiration  of  their  probable  life. 

Depreciation  —  Accounting  —  Separate  departments, 

22.  A  public  utility  company  operating  several  diflferent  departments 
should  maintain  separate  depreciation  reserves  for  each  department 
and  should  transfer  from  its  surplus  to  depreciation  reserve  enough 
to  bring  these  reserves  to  a  reasonable  amount  for  each  department. 

Jtetum  —  Operating  expenses  —  Future  estimates  —  Hydroelectrie 
potter, 

23.  Production  expenses  of  a  hydroelectric  utility  are  properly 
estmiated  on  the  basis  of  a  year  of  average  hydroelectric  power  supply. 

2ietum  —  Operating  expenses  —  Fension  fund, 

24.  The  estimated  actuarial  cost  of  a  pension  system  for  employees 
should  not  be  allowed  as  an  operating  expense  when  the  pension  system 
has  not  been  put  in  effect,  since  the  utility  company  should  first  estab- 
lish the  system  and  then  justify  its  cost  as  a  part  of  operating  expenses. 

JEtetum  —  Operating  expenses  —  Company  magazines, 

25.  No  allowance  should  be  made  in  operating  expenses  for  a  com- 
pany magazine  which  the  company  proposes  to  establish  since  it  is  the 
company's  duty  to  take  the  initiative  in  putting  such  beneficial  changes 
in  effect  before  asking  the  consumers  to  share  in  the  expense. 

Return  —  Operating  expenses  —  Taxes  —  Computation, 

26.  A  reasonable  estimate  of  state  tax  as  an  operating  expense  Is 
an  allowance  equal  to  the  amount  which  will  become  a  lien  upon  the 
property  during  the  year  used  in  determining  the  reasonableness  of 
existing  rates. 
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should  be  submitted  to  the  consumer  upon  the  completion  of  the 
work. 

[6]  In  the  latter  part  of  July,  1921,  San  Joaquin  Company 
was  requested  to  put  in  effect  an  optional  low  load  factor  agricul- 
tural rate,  known  as  Schedule  No.  16,  which  was  filed  and  made 
retroactive  to  April  1,  1921.  It  was  understood  that  the  com 
pany  should  notify  each  consumer  of  this  new  rate  and  that  this 
schedule  could  be  selected  by  any  agricultural  consumer,  in  which 
case  his  past  bills  would  be  adjusted.  Investigation  by  the  Com- 
mission's engineers  shows  that  in  certain  instances  the  consumers 
have  had  difficulty  in  obtaining  this  schedule  and  that  the  com- 
pany has  not  fully  explained  its  use  and  application.  The  San 
Joaquin  Company  should  determine  those  agricultural  consumers 
who  have  not  been  operating  on  Schedule  No.  16  and  who  would 
have  been  advantageously  affected  by  this  schedule  during  the 
past  season  and  refund  to  those  consumers  the  difference  be- 
tween the  amount  actually  paid  and  the  amount  which  would 
have  been  paid  on  the-basis  of  Schedule  No.  16. 

Capital. 

The  investment  in  operative  electric  properties  of  the  San 
Joaquin  Company  was  reported  by  G.  S-  Jacobs,  engineer  for 
the  company,  at  $31,357,868  as  of  December  31,  1921.  This 
amount  represented  the  properties  exclusive  of  $590,453  ex- 
penditures on  future  developments.  The  operative  investment 
was  determined,  according  to  the  testimony,  upon  an  analysis  of 
the  company's  books  from  December  31,  1914,  to  September  30, 
1921,  bringing  the  previous  audit  to  date  and  adding  to  the  total 
the  sum  of  $150,000  for  miscellaneous  additions  and  betterments 
(estimated  for  the  last  three  months  of  1921.  In  the  company's 
Exhibit  No.  35,  filed  at  the  end  of  the  year,  the  amount  as  of 
December  31,  1921,  is  set  forth  at  $31,352,  971.14.  This  repre- 
sents the  physical  or  tangible  property  plus  the  actual  cost  of 
organization  and  franchises. 

Thomas  G.  Hughes,  special  accountant  for  the  Railroad  Com- 
mission, made  a  careful  audit  of  the  company's  books,  bringing 
his  previous  audit  made  in  connection  with  Application  No.  1666 
up  to  August  31,  1921,  and  found  the  book  investment  in  the 
electric  properties  as  follows:  ^- 

P.U.R.1922D. 


KE  SAN  JOAQUIN  LIGHT  &  POWER  CORP.  609 

4 

Expenditure  in  electric  properties  to  December  31,  1915,  in- 
cluding work  in  progress  $9,667,911.26 

Less  work  in  progress  December  31,  1915 386,806.48 

Completed  work  December  31,  1915 •. . . .     $9,281,104.77 

Expenditures  from  January  1, 1916  to  August  31,  1921 21,821,488.42 

Total  electric  properties  as  of  August  31,  1921 $31,102,593.19 

Adding  to  Mr.  Hughes'  total  $200,000  for  expenditures  at  the 
rate  of  $50,000  per  month  for  the  last  four  months  of  1921 
brings  the  total  to  $31,302,593.19,  or  an  amount  of  practically 
$55,000  less  than  that  reported  by  Mr.  Jacobs.  Table  No.  3 
sets  forth  the  capital  based  upon  the  rate  base  findings  in  this 
Commission's  Decision  No.  3241,  dated  April  6,  1916,  plus  ad- 
ditions and  bettermfints  by  years  to  December  31,  1921.  The  re- 
sult of  $31,217,842.74  as  of  December  31,  1921,  is  in  dose 
comparison  with  the  present  investment. 

Nearly  $12,000,000  of  the  total  of  approximately  $20,000,000 
expended  in  additions  and  betterments  from  1915  to  December 
31,  1921,  represents  major  construction  units,  notably  the  Kerck- 
hoff  development,  the  Kern  Canyon  enlargement,  the  Bakersfield 
steam  plant  addition,  the  Midway  steam  plant  and  certain  main 
transmission  lines  and  substations.  The  expenditure  in  these 
major  items  is  listed  in  applicant's  Exhibit  No.  18  as  follows: 
[Table  omitted.] 

Practically  half  of  the  additions  and  betterments  ^re  repre- 
sented in  these  four  power  plants  and  the  four  transmission  lines 
and  substations.  A  detailed  investi2:ation  was  made  in  con- 
nection  with  Application  No.  1666,  Decision  No.  3241,  wherein 
the  reasonable  cost  of  the  property  was  found  to  be  practically  in 
conformity  with  or  equal  to  the  investment  at  that  time.  In  view 
of  these  facts,  it  was  concluded  by  the  Commission  and  its  engi- 
neers that  considerable  time  and  a  great  deal  of  expense  co\ild  be 
saved  by  checking  the  reasonableness  of  these  main  expenditures 
and  the  expenditures  in  additions  and  betterments  to  distribution 
property,  rather  than  by  making  a  complete  inventory. 

San  Joaquin  Company  has  introduced,  by  its  engineer,  F. 
Emerson  Hoar,  an  estimate  of  the  depreciated  reproduction  cost, 
or  "present  value,"  of  the  electric  properties  of  the  San  Joaquin 
Company.  This  estimate  sets  forth  a  total  for  reproduction  cost 
depreciated  or  so-called  "present  value"  of  $38,367,154  as  of 
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December  31,  1921.  There  is  included  in  the  total,  intangible 
capital  to  the  amount  of  $3,973,000.  It  appears  that  the  valua- 
tion of  tangible  properties  is  based  upon  only  a  general  deter- 
mination. The  evidence  indicates  that  the  investment  by  years 
has  been  increased  or  decreased  by  factor  ratios  representing  the 
approximate  difference  in  unit  costs  of  construction  between  any 
given  year  and  the  year  1921.  It  does  not  appear  that  Mr.  Hoar 
has  given  full  consideration,  especially  in  the  instance  of  hydro- 
electric plants,  to  the  development  in  the  art  of  construction, 
quite  fully  testified  to  by  Hex  C.  Starr,  who  was  in  charge  of 
the  construction  of  the  Kerckhoff  development.  As  regards  the 
earlier  hydro-electric  plants,  the  application  of  a  price  ratio 
would  result  in  only  a  hypothetical  figure  which  would  not  close- 
ly represent  the  probable  reproduction  cost  as  of  the  later  date. 

[6]  Relative  to  intangible  items,  Mr.  Hoar  has  estimated  the 
cost  to  reproduce  the  business  of  the  company  on  the  basis  of 
the  estimated  deficit  which  Mr.  Jacobs  computed  in  applicant's 
Exhibit  No.  8  below  a  return  equal  to  the  cost  of  money  plus 
1^  per  cent. 

I  cannot  accept  the  conclusion  that  the  cost  to  reproduce  a 
given  amount  of  business  can  be  computed  simply  by  taking  the 
deficit  below  a  full  return  upon  the  investment  ip  the  past  six 
years  of  more  or  less  abnormal  business,  particularly  as  these 
six  years  cannot  properly  be  considered  as  being  within  the 
reasonable  development  period  for  this  company. 

[7]  I  am  also  not  convinced  that  the  estimate  of  water  right 
values  submitted  by  Mr.  Hoar  for  the  company  is  correct,  or 
that  any  such  theory  of  computing  water  right  values  can  be  ap- 
plied to  a  business  under  sound  public  regulation,  with  fairness 
either  to  the  company  or  to  the  consumers.  In  general,  it  is  a 
method  of  capitalizing  the  supposed  advantages  of  existing  water 
rights  over  other  actual  or  hypothetical  sources  of  power  assumed 
to  be  comparable.  The  method  has  the  disadvantage  that  it  can 
produce  almost  any  result,  from  the  values  submitted  by  Mr. 
Hoar  down  to  a  great  deal  less  than  nothing,  according  to  the 
hypotheses  assumed.  I  have  failed  to  find  in  the  entire  calcula- 
tion any  constant  fisnire  sufficiently  fixed  to  justify  computinsr 
anything  else  from  it.  It  is  also  to  be  pointed  out  that  in  apply- 
ing his  theory  to  this  company,  Mr.  Hoar  has  used  the  average 
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cost  and  output  of  all  the  plants,  including  certain  of  the  most 
eflScient  plants,  as  to  which  the  company  is  precluded  by  agree- 
ment with  the  Federal  government  from  claiming  any  water 
right  value.  So,  if  any  water  right  value  does  exist,  it  would 
have  to  he  computed  from  the  remaiping  plants,  which  are  on 
an  average  more  expensive,  and  the  result,  even  by  Mr.  Hoar's 
method,  would  be  greatly  to  reduce  the  assumed  water  right 
values. 

This  Commission,  in  its  Decision  No.  3241,  went  at  great 
length  into  the  question  of  the  water  right  value  of  the  then  ex- 
isting plants  of  San  Joaquin  Company,  and  came  to  the  final 
conclusion,  as  set  forth- on  page  603  (9  Cal.  R  C.  it,  supra,  or 
P.U.E.1916C,  at  p.  902). 

"It  is,  of  course,  elemental  that  if  a  utility  claims  a  value  for 
water  rights,  it  must  sustain  the  burden  of  demonstrating  such 
value.  For  the  reason  that  the  San  Joaquin  Corporation  has 
not  proved  any  value  to  its  water  rights  in  these  proceedings,  no 
allowance  is  being  made  herein  for  water  right  values  in  excess 
of  the  moneys  actually  expended  by  the  San  Joaquin  Corporation 
and  its  predecessors  in  connection  therewith.  All  rentals  and 
other  payments  in  connection  with  the  water  rights  of  the  San 
Joaquin  Corporation  are  being  allowed  as  operating  expenses." 

[8]  As  already  stated,  applicant  has  also  introduced,  through 
Mr.  Hoar,  an  estimate  of  the  "present  value''  or  depreciated  re- 
production cost  of  its  electric  properties.  It  apparently  does  not, 
however,  request  that  its  rates  be  now  fixed  on  this  value,  or  upon 
present  value  as  calculated  by  any  method.  It  requests,  on  page 
6  of  its  brief: 

"We  hope  that  the  Commission  can  see  its  way  to  include  in 
the  present  rate  base  the  entire  amount  of  the  capital  expenditures 
heretofore  made  and  contemplated  to  be  made  during  the  cur- 
rent year. 

"The  course  which  should  be  pursued,  we  think,  is  that  fol- 
lowed in  Decision  No.  5449  and  in  Decision  No.  9864,  in  the 
telephone  case." 

I  cannot  avoid  the  conclusion  that  any  attempt  to  substitute 
"present  value/'  or  reproduction  cost  new,  depreciated,  for  the 
methods  of  fixing  the  rate  base  heretofore  followed  by  the  Cora- 
mission,  would  result  finally  in  disaster  to  the  companies  them-» 
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selves.  It  would  have  to  be  followed  in  periods  of  declining  as 
well  as  of  rising  costs,  and  this  would  be  particularly  calamitous 
to  a  company  like  the  San  Joaquin,  which  has  been  compelled 
by  its  obligations  to  its  consumers  to  make  very  large  invest- 
ments during  a  period  of  high  prices. 

A  company  situated  as  this  one  is  has  no  choice  as  to  the  making 
of  these  investments.    A  private,  unregulated  (competitive  non- 
utility  could  choose  not  to  take  the  risk  of  expanding  during  a 
period  when  future  shrinkages  of  investment  values  might  wipe 
out  present  profits,  but  a  public  utility  like  the  San  Joaquin 
Company,  serving  under  regulation  in  a  territory  where  it  has 
practically  a  monopoly,  in  which  the  people  must  be  served  by  it 
or  not  at  all,  has  a  very  different  obligation.    It  must  make  ex- 
tensions and  improvements,  and  the  San  Joaquin  Company  did 
make  them  on  a  very  large  scale,  even  during  a  period  of  bi^^ 
prices,  when  necessary  to  meet  an  imperative  public  need.    \^ 
hydro-electric  utility  the  proportion  of  investment  to  ^cc^^^ 
revenue  is  very  large — in  this  case,  five  to  one.    It  is,  th^^^^ 
impossible  for  it  to  amortize  higher  costs  out  of  earnings     i:^-^ 
brief  time.    Rates  must,  therefore,  be  reasonably  stabilii^ci    «  d 
this  cannot  be  done  if  the  rate  is  to  fluctuate  with  tk^      j>i'ice 
levels  of  every  year.    At  least  75  per  cent  of  the  money  fox*  smq^ 
improvements  is  obtained  from  bonds,  and  if  the  securitv   ajjj 
earnings  behind  these  bonds  were  to  fluctuate  with  the    marjcef 
prices  of  labor  and  materials  comparable  to  those  whicli    iiflre 
already  gone  into  fixed  investment,  the  result  of  the  application 
of  this  "present  value'*  theory  on  a  falling  market  woixI<i   be 
disastrous.    This  is  especially  true  of  the  San  Joaquin  Coixxf>^^yy 
which  has  expended  from  $15,000,000  to  $20,000,000  d.«^^^? 
the  period  of  high  prices  to  meet  the  needs  of  the  public  d^^*^^^" 
€nt  on  it.    The  company  is  prevented,  by  the  system  of  xr^f^^^' 
tion,  from  earning  the  speculative  profits  enjoyed  by  unreg^ti- * 
private  businesses  during  such  times.     It  ought  not  to  b^    oom- 
pelled,  by  a  false  theory  of  valuation  applied  to  its  oblL^^    /^ 
investments  in  public  service,  to  take  a  speculative  risk    cp'*^  ^^ 

investments   from  which  unregulated  businesses  may  &^^^f^ 
themselves.    To  the  extent  that  its  expenditures  have  be^^    ^f" 
sonable  and  wisely  made,  considering  the  conditions  existi^^; 
is  entitled  from  the  public,  if  reasonable  rates  for  the  sei'^^ 
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permit,  to  compensation  for  its  expenditure,  in  the  form  either 
of  a  continuing  return  or  of  a  chance  to  amortize  a  part  of  the 
investment  during  periods  of  prosperily. 

On  the  other  hand,  if  the  "present  value"  theory  cannot 
safely  or  soundly  be  applied  to  high-cost  improvements  during  a 
subsequent  period  of  declining  costs,  it  can  also  not  be  applied  in 
the  reverse  conditions  to  properties  constructed  during  low-cost 
periods  and  now  still  in  the  public  service  at  a  time  when  it  would 
cost  more  to  reproduce  them.  The  consumers  are  entitled  to  the 
advantages  of  etabilization  in  the  one  case,  just  as  the  company 
is  entitled  to  its  safety  in  the  other. 

It  happens  that  at  the  moment  the  "present  value'^  theory 
would  result  in  a  valuation  advantageous  to  the  company  and 
"unattractive  to  the  consumers.  There  is,  therefore,  a  tendency 
on  the  part  of  utility  companies  to  favor  and  of  consumers  to 
oppose  it.  The  method  of  valuation  followed  by  the  Commission 
results  at  the  present  time  in  lower  rates.  But  the  time  is 
bound  to  come,  at  least  in  some  utilities,  when  the  reverse  is 
the  case.  I  am  convinced,  and  I  believe  the  Commission  is  justi- 
fied in  continuing  it  as  a  fixed  policy,  that  the  more  stable  method 
of  valuation  hitherto  followed  by  the  Commission  is  sound  and 
just  in  both  instances,  and  ought  not  to  be  changed,  either  against 
the  consumers  on  a  rising  market  or  against  the  companies  on  a 
falling  market.  The  sound  basis  is  to  take  reasonable  costs  as 
of  the  date  of  construction,  regardless  of  whether  the  cost  to 
reproduce  the  same  properties  now  would  be  higher  or  lower. 

The  question  which  is  of  special  importance,  therefore,  is 
whether  the  investment  in  plants  made  by  the  San  Joaquin  Com- 
pany represents  reasonable  investment  or  costs  under  the  con- 
ditions of  construction,  and  further,  whether  the  plants  were 
constructed  with  Reasonable  foresight  and  can  be  classified  as 
operative  for  the  year  1922. 

The  testimony  of  both  Eex  C.  Starr,  who  was  in  charge  of  the 
construction  of  the  Kerckhoff  development,  and  Assistant  Engi- 
neer R.  M.  Vaughan  of  the  Railroad  Commission,  indicates  fully 
that  the  investment  as  reported  in  this  property  of  $5,691,952.69 
is  the  reasonable  cost  of  the  project  as  it  existed  on  December 
31,  1921.  The  following  table  sets  forth  a  segresration  of  the 
cost  of  this  plant  by  general  accounts.     [Table  omitted.] 

r.u.H.i922n. 


614  CALIFORNIA  RAILROAD  COMMISSION. 

It  is  iirged  by  F.  S.  Brittain,  counsel  for  the  Farm  Bureau 
Federation,  that  in  view  of  the  testimony  of  Mr.  Starr  that  an 
additional  unit  could  be  installed  in  the  plant,  the  plant  has, 
therefore,  been  constructed  for  the  future  and  that  approximately 
one-quarter  of  the  investment  should  be  considered  as  non-opera- 
tive. 
\  Analysis  of  the  evidence  indicates  that  the  only  portion  of  the 

development  which  might  be  partly  unnecessary  for  existing  out- 
put is  the  tunnel  and  a  small  portion  of  the  building.  It  is  very 
apparent  from  a  consideration  of  the  development,  however,  that 
the  additional  unit  would  not  increase  the  output  of  the  plant 
except  during  a  period  of  approximately  100  days  in  the  year 
and  would  not  be  as  valuable  in  proportion  as  the  existing  equip- 
ment, and,  further,  that  the  cost  of  constructing  the  tunnel  larger 
than  tiiat  necessary  to  transport  the  water  usable  in  the  present 
units  jvould  be  but  slightly  in  excess  of  the  cost  of.  a  smaller 
tunnel.  The  conditions  existing  in  this  instance  do  not  appear  to 
justify  any  reduction  in  capital  on  account  of  the  possibility  of 
an  additional  unit  later  being  installed. 

'i  [9]  It  is  further  urged  by  counsel  for  the  Farm  Bureau  Fed- 
eration that  the  investment  in  the  Kerckhoff  plant  should  be  fur- 
ther reduced  in  view  of  the  fact  that  it  was  constructed  during  a 
period  of  high  prices  and  under  conditions  of  relative  inefficiency 
in  labor.     It  is  suggested  that  $350,000  further  be  deducted. 

The  evidence  indicates,  if  anything,  that  the  Kerckhoff  de- 
velopment was  constructed  with  more  than  reasonable  efficiency, 
considering  the 'conditions  existing.     It  must  be  borne  in  mind 
that  during  1917  and  1918  San  Joaquin  Company,  as  well  as 
other  electric  utilities,  was  prevented  by  governmental  restric-' 
tions  from  carrying  on  the  necessary  development  to  meet  the 
very  rapidly  growing  demands  on  its  system.^   It  was  absolutely 
essential  from  the  standpoint  of  public  service  that  construction 
work  be  carried  on  at  a  rapid  rate  immediately  upon  the  cessation 
of  war  activities.     San  Joaquin  Company  is  to  be  commended 
for  the  way  in  which  it  carried  through  to  completion  the  con- 
struction of  the  KerckhoflF  development  and  the  enlargement  of 
the  Bakersfield  steam  plant,  as  this  action  eliminated  a  probable 
shortage  of  power.    To  insist  at  this  time  that  it  should  absorb  a 
considerable  portion  of  the  investment  which  it  made  to  meet  the 
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demands  of  the  public,  especially  in  view  of  the  record  of  the 
earnings  of  this  company,  I  cannot  consider  as  just  or  reasonable. 

[10]  The  expenditures,  as  reported  for  the  Kern  Canyon  en- 
largement, are  $1,979,895.96.  This  represents  the  additional  ex- 
penditures, from  which  must  be  deducted  tie  costs  of  the  building 
and  equipment  and  other  structures  of  the  original  Kern  Canyon 
plant  abandoned  upon  completion  of  the  present  development 
and  enlargement,  together  with  construction  equipment  sold  and 
estimated  to  be  sold.  The  final  net  addition  to  capital  when  all 
credits  are  mad,e  will  bring  the  total  to  approximately  $1,700,000. 

The  following  Table  No.  5  sets  forth  the  expenditures  on  this 
development  which  are  subject  to  reduction  for  write-off  of  old 
plant  and  construction  equipment.     [Table  omitted.] 

There  existed,  up  to  the  first  part  of  1921,  a  hydro-electric 
plant  known  as  the  Kern  Canyon  plant,  of  4,200  kilovolt  ampere 
capacity.  The  above  costs  covered  the  enlargement  of  the  tunnel, 
intake  dam,  and  construction  of  a  new  power  plant,  increasing 
the  capacity  to  10,600  kilovolt  amperes,  with  tiinnel  capacity 
available  for  a  development  of  15,000  kilowatts  when  such  might 
become  advisable.  This  plant  was  constructed  after  the  Kerck- 
hoff  plant  had  been  completed  and  an  additional  unit  in  the 
Bakersfield  steam  plant  had  been  installed,  and  at  the  same  time 
that  the  Midway  steam  plant  was  being  constructed. 

A  study  of  the  load  characteristics  of  this  plant  shows  that  its 
output  is  maximum  during  the  spring  months ;  that  on  the  aver- 
age the  output  capacity  of  the  plant  has  been  increased  approxi- 
mately 6,000  kilowatts  during  the  flood  season  of  the  year,  but 
that  during  the  period  of  August,  September,  and  October,  which 
are  the  critical  months  or  periods  of  greatest  steam  plant  require- 
ment, its  output  capacity  has  not  been  increased  more  than  ap- 
proximately  2000  kilowatts,  and  that  during  periods  of  dry  years 
practically  no  benefit  is  obtained  in  either  additional  kilowatt 
hours  or  useful  kilowatt  capacity  durinij  those  months.  The  out- 
put of  the  enlargement  of  the  plant  is  highest  at  practically  the 
same  time  that  the  output  of  the  Kerchoff  plant  and  other  stream 
flow  plants  of  the  company  is  greatest,  and  it  appears  from  an 
analysis  by  the  Commission's  engineers  that  during  the  year 
1922,  based  on  average  water  power  conditions,  less  than  15,000,- 
000  kilowatt  hours  additional  wiU  be  obtained  that  can  be  bene- 
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ficially  used  by  the  company  in  the  service  herein  considered. 
Because  this  enlargement  came  after  the  Kerckhoff  development, 
and  further,  because  critical  dry  year  conditions  still  require  a 
steam  plant  capacity  but  very  slightly  less  than  would  be  re- 
quired had  this  plant  not  been  built,  I  mhst  conclude  that  the 
total  investment  in  this  addition  cannot  yet  be  included  in  the 
rate  base  and  that  only  a  part  of  it  can  be  allowed  for  1922. 

The  additional  cost  of  producing  from  existing  Stefan  plants 
the  kilowatt  hours  which  would  be  useful  from  this  enlargement 
during  1922,  on  the  basis  of  an  average  year,  is  practically 
$50,000.  It  would  appear,  therefore,  that  the  cost  of  this  ad- 
ditional plant  which  might  be  reasonably  included  for  the  year 
1922  as  a  part  of  the  rate  base  is  $500,000,  or  the  capitalized 
cost  of  this  energy. 

An  analysis  of  the  evidence  and  testimony  would  indicate  that 
the  reported  investment  in  the  Bakersfield  steam  plant  enlarge- 
ment and  the  Midway  steam  plant  are  reasonable  under  the  con- 
ditions of  their  installation,  and  that  the  addition  of  these  plants 
does  not  result  in  an  over-installation  when  consideration  is 
given  to  the  amount  of  sales  to  the  Pacific  Gas  &  Electric  Com- 
pany and  Southern  California  Edison  Company,  which  will 
readily  cover  the  operations  and  fixed  charges  on  a  considerable 
portion  of  the  plants. 

[11]   San  Joaquin  Light  &  Power  Corporation  supplies  power 
to  the  Midland  Counties  Public  Service  Corporation  mainly  at 
Henrietta  substation  near  Coalinga,  from  which  point  power  is 
transmitted  by  Midland  Counties  Company  through  San  Lwia 
Obispo  and  Santa  Barbara  counties  and  distributed  in  thos«  dis- 
tricts.   In  1916  San  Joaquin  Company  installed  a  steam   plant 
at  Betteravia,  Santa  Barbara  county,  for  the  service  of  Mi^dland 
Counties  Public  Service  Corporation  in  order  to  make  the    serv- 
ice on  that  company's  system  more  dependable.     This  Cot^^^^' 
sion,  in  its  Decision  No.  7305  in  Application  No.  4064,    4ated 
March  23,  1920,  found  that  it  was  reasonable  to  charge  Mi-dlaBd 
Counties  Company  the  total  cost  of  operating  the  Betteravia 
steam  plant,  including  interest,  depreciation,  maintenance  and 
operating  expenses  except  fuel  expense  in  addition  to  the  cro^^  of 
electric  energy  delivered  to  it  by  San  Joaquin  Company  at-   Hen- 
rietta substation  and  at  Betteravia  steam  plant,  the  two  T>^int8 
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of  main  delivery.    Presiding  Commissioner  Devlin  in  discussing 
this  matter  (17  Cal.  E.  C.  R  943)  stated  as  follows: 

I  agree  in  part  with  protestants  relative  to  the  Betteravia  steam 
plant  This  plant  is  largely  used  for  the  benefit  of  the  Midland 
Counties  Public  Service  Corporation  service  and  its  consumers, 
the  plant  being  located  at  the  end  of  that  utility's  transmission 
line.  It  is  partly  a  standby  plant  for  the  San  Joaquin  Light  & 
Power  Corporation. 

The  fixed  charges  and  operating  expenses,  other  than  fuel  cost 
at  this  plant,  should  be  paid  by  the  Midland  Counties  Public 
Service  Corporation  in  addition  to  the  cost  of  power  purchased. 
Subsequent  to  this  decision  and  upon  supplemental  applica- 
tion, the  Commission  modified  its  decision  to  the  extent  of  not 
requiring  the  charge  and  payment  to  be  made  pending  final  de- 
termination in  this  proceeding. 

San  Joaquin  Company  urges  at  this  time  that  the  Midland 
Counties  pompany,  which  is  the  company's  largest  consumer,  is 
entitled  to  the  same  character  of  service  as  rendered  to  other 
patrons  of  the  company,  and  that  in  view  of  the  history  surround- 
ing the  construction  of  the  Betteravia  plant  it  should  be  con- 
sidered as  a  part  of  the  general  system  and  not  specifically 
charged  to  the  Midland  Counties  Company. 

The  plant  is  located  at  the  end  of  a  transmission  line  of  the 
Midland  Counties  Company.  It  appears  that  Midland  Counties 
Conipany  receives  at  Henrietta  substation  the  same  quality  of 
service  as  any  other  wholesale  consumc*r,  and  it  does  not  appear 
that  the  San  Joaquin  Company's  obligation  extends  to  the  in- 
stallation of  a  standby  plant  at  the  end  of  the  Midland  CountioR 
Company's  transmission  line.  It  would  appear  to  me  as  logical 
for  the  Southern  California  Edison  Company  to  construct  and 
maintain  the  steam  plant  of  the  San  Diego  Consolidated  Gas  & 
Electric  Company  at  San  Diego,  or  for  the  Pacific  Gas  &  Elec- 
tric Company  to  install  or  own,  maintain,  and  operate  the  stand- 
by plants  of  the  Coast  Valleys  Gas  &  Electric  Company  at  Monte- 
rey, or  Western  States  Gas  &  Electric  Company  at  Eureka  as 
for  the  San  Joaquin  Company  to  absorb  the  cost  of  the  Betteravia 
steam  plant.  Some  benefit  will  accrue  to  the  San  Joaquin  Com- 
pany to  the  extent  that  it  may  be  temporarily  relieved  of  a  part 
of  the  load  of  the  Midland  Counties  Company  in  an  emergency 

by  the  operation  of  the  plant.    This  plant  should  not,  however, 
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be  charged  to  the  general  service  of  the  San  Joaquin  Company. 
If  that  company  desires  to  assist  a  somewhat  related  utility 
through  its  development  period  by  paying  the  operating  expenses 
and  fixed  charges  of  this  plant  out  of  its  own  reasonable  return, 
I  see  no  reason  for  refusing  to  allow  such  action.  However,  in 
determining  the  revenue  of  this  company  in  connection  with  this 
rate  proceeding,  the  cost,  including  interest,  depreciation,  main- 
tenance and  operation,  other  than  fuel,  will  be  considered  as  a 
revenue  to  be  obtained. 

[12]  San  Joaquin  Company  still  maintains  a  steam  pi  Ant  m 
Fresno,  with  a  capacity  of  750  kilowatts.  In  1916,  presiding 
Commissioner  Thelen,  in  Decision  No.  3241,  dated  April  6, 
1916  (9  Cal.  R.  C.  R.  542,  557,  P.U.R.1916C,  830,  847),  stated 
as  follows : 

In  addition  to  the  production  plants  above  referred  to,  San 
Joaquin  Corporation  maintains  at  Fresno,  in  the  old  steanx  plant 
building,  a  750  horse-power  horizontal  cross-compound  engine, . 
belt  connected  through  an  arrangement  of  clutches  between  two 
motor  generator  sets.  Ample  boiler  capacity  is  maintained  for 
this  unit  and  under  certain  conditions  it  could  be  consideTed  as 
a  reserve  imit  in  so  far  as  the  local  street  railway  load  is  con- 
cerned, although  I  question  the  reasonableness  and  necessity  of 
any  such  standby,  considering  the  large  amount  of  money  invested 
in  duplicate  and  interconnected  production  and  transnciission 
facilities. 

This  is  practically  the  only  small  steam  plant  existing  on  die 
larger  electric  utilities'  systems.  All  other  utilities  have  aban- 
doned such  plants  under  conditions  similar  to  these.  Tb.^  ^"v 
value  which  this  plant  might  have  at  the  present  time  wo"iJd  be 
a  standby  either  for  railway  service  or  the  water  sysi^^^i  oi 
Fresno.  I  am  convinced  that  it  is  time  that  this  plant  bo  a^*^' 
doned  or  written  off  as  a  useful  part  of  the  equipment  f  <^^  ^^^ 
general  service.  If  either  the  Fresno  City  Water  CompB^^X  ^^ 
the  Fresno  Traction  Company  insists  upon  it  being  main*^^^^ 
they  may  negotiate  with  the  San  Joaquin  Company  to  cOT^pen- 
sate  it  for  such  additional  standby.  The  cost  of  the  eqnip^^^ 
which  is  of  no  use  to  the  general  service  is  approximately  $65,0^^  • 
This  amount  will  be  deducted  from  the  operative  investm^^** 

[13]  Tiolative  to  distribution  and  transmission  costs,  tb^  ^^^ 
denee  indicates  that,  due  to  conditions  existing  during:  191^  ^^ 
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1920,  and  to  the  large  amount  of  work  which  had  to  be  carried 
on,  labor  efficiency  was  considerably  below  normal,  affecting  the 
cost  of  construction  very  materially  according  to  the  testimony 
of  the  company^s  general  manager.  These  conditions  which  were 
especially  noticeable  in  the  instance  of  the  line  construction,  car- 
ried on  during  the  years  1918,  1919,  and  1920  were  common  in 
all  classes  of  business  during  these  years,  were  everywhere  ex- 
perienced,  and  may  be  said  to  be  normal  for  that  period. 

The  following  tables  No.  6  and  No.  7,  set  forth  the  cost  of  the 
main  transmission  lines  and  substations  constructed  during  the 
past  three  years.     [Tables  omitted.] 

The  Kerckhoff-Merced  line  was  rush  work  to  complete  the  in- 
terconnection with  the  Pacific  Gas  &  Electric  Company,  Large- 
ly, on  this  account,  the  cost  of  this  line  was  considerably  in  excess 
of  other  lines.  The  excess  cost  of  this  line,  due  to  rush  work, 
should  be  written  off  as  chargeable  to  the  special  contract  with 
the  Pacific  Gas  &  Electric  Company.  Ten  per  cent  of  the  cost 
of  this  line  will  be  deducted  .from  the  rate  base  for  1922  on  this 
account. 

[14]  It  appears  from  the  testimony  of  Mr.  Hughes  that  ap- 
plicant has  included  in  its  overhead  for  construction  purposes 
item  for  damages  covering  a  damage  suit  estimated  at  approxi- 
mately $50,000,  representing  award  for  property  damaged  by 
failure  of  a  transmission  line.  Courts  and  Commissions  have 
generally  held  that  a  cost  or  expense  incurred  as  a  result  of  dam- 
ages  awarded  represent  payments  due  to  negligence  and  it  would 
not  appear  that  such  a  charge  should  be  borne  by  the  consumers 
either  through  a  return  upon  capital  or  operating  expenses. 

[15]  A  reasonable  allowance  for  materials  and  supplies 
chargeable  to  operation  as  distinguished  from  construction 
would  appear  to  be  approximately  25  per  cent  of  the  average 
materials  and  supplies  account  carried  by  the  company.  Testi- 
mony shows  that  the  practice  of  the  company  is  to  charge  inter- 
est upon  three-quarters  of  materials  and  supplies  to  interest  dur- 
ing construction,  this  being  based  upon  an  analysts  of  the  rel- 
ative amount  of  materials  and  supplies  used  for  construction  and 
for  operation  and  maintenance.  A  reasonable  allowance  for  this 
item  18  $400,000.  A  reasonable  allowance  for  working  cash  cap- 
ital based  upon  the  method  of  determination  followed  by  this 
Commission  would  appear  to  be  the  sum  of  $300,000,  which  is 
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equal  to  two  months'  average  operation  expenses,  excluding  taxes. 

[16]  San  Joaquin  Cdmpany  urges  in  its  brief  that  the  Com- 
mission include  the  entire  expenditures  in  additional  property 
for  the  year  1922  as  a  portion  of  the  rate  base,  while  in  its  Ex- 
hibit No.  14  revised,  it  estimates  a  total  electric  department  cap- 
ital for  1922  equivalent  to  the  investment  as  of  December  31, 
1921,  plus  one-half  the  additions  and  betterments  for  the  year 
plus  materials  and  supplies  and  working  cash  capital  allowance. 
Attorney  for  Farm  Bureau  Federation,  on  the  other  hand,  con- 
tends that  no  allowance  should  be  made  for  additions  and  better- 
ments to  property  during  the  year  1922,  the  proper  rate  base  be- 
ing in  his  opinion  based  upon  the  capital  ds  of  the  first  oi  ^^ 
year.  i 

Neither  of  the  above  contentions  appears  to  be  reasoimable. 
The  company  is  making  extensions  from  day  to  day  as  rec|^uired 
by  applicants  for  service  and  is  improving  its  system  to  l)etter 
service  conditions.  During  the  year,  it  will  expend  in  normal 
additions  and  betterments  from  $2,000,000  to  $3,000,000  at  a 
fairly  uniform  rate.  These  expenditures  will  be  operati^ve  on 
the  average  for  practically  half  of  the  time.  A  large  portion  o* 
the  money  for  capital  expenditures  of  the  company  comes  from 
bonds  or  stock  and  the  interest  or  dividend  rate  on  whicti-  com- 
mences  from  the  date  of  issuance,  and  it  seems  proper  th  ^t  the 
company  is  entitled  to  a  return  upon  the  money  reasonably  in- 
vested as  soon  as  it  becomes  operative. 

[17]  Applicant  has  included  in  its  estimate  of  additiox^s  and 
betterments  the  amount  of  $400,000,  representing  the  estixnated 
cost  of  an  office  building.     The  evidence  shows  that  the  bix  ilding 
will  not  be  in  use  during  the  year  1922  and  it  does  not  seex30.w^ 
to  include  the  cost  of  it  for  the  year  1922.     In  excludirx#7  ^^^^ 
from  the  rate  base  for  1922,  it  is  not  to  be  concluded   ^'^^^  ^^ 
should  not  be  constructed.     San  Joaquin  Company  ha.s    ^een 
hampered  for  several  years  by  insufficient  quarters.     Thc5   P^^^" 
ent  building  is  not  adequate  and  it  is  important  that  tbi^  ^^^' 
pany  construct  or  lease  a  sufficiently  large  building  adcci  "^^^'^^^  • 
to  house  its  employees.     Action  on  this  should  not  be  cl<^'^^ 
further,  and  it  is  without  question  that  upon  completi^^  ^  ^" 
ooonpation  of  the  building  greater  efficiency  will  result     ^       . 
fOTiipany's  operating  force.     To  delay  the  construction    <y^ 
building  would  be  unfair  not  only  to  the  company  and'  i*^^ 

P.U.R.1922D. 


KE  SAN  JOAQUIN  LIGHT  &  POWER  CORP.  621 
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ployees,  but  to  the  company's  consumers,  for  the  best  service  can 
not  be  given  under  present  conditions.  Although  this  building 
"will  not  materially  reduce  operating  expenses,  as  the  rental  of 
the  present  building  is  relatively  small,  I  believe  that  in  view 
of  the  growing  business  of  the  company  and  the  tendency  to  re- 
duce costs,  earnings  will  be  sufficient  to  cover  the  return  upon 
the  additional  investment  when  it  becomes  operative. 

[18,  19]  It  is  su^ested  by  Attorney  for  Farm  Bureau  Fed- 
eration that  San  Joaquin  Light  &  Power  Corporation  has  re- 
ceived during  the  past  an  excessive  and  exorbitant  return  and 
that  consideration  should  be  given  to  a  possible  reduction  in  the 
rate  base  of  the  company  on  account  of  the  investments  of  said 
exorbitant  earnings  in  the  property.    An  analysis  of  the  records 
of  the  San. Joaquin  Company  from  1916  to  date  covering  the 
period  during  which  the  rates  of  the  company  have  been  fixed  by 
the  Commission  shows  quite  a  wide  variation  in  the  annual  rate 
of  return  received.    Table  "No.  8  sets  forth  the  rate  base  for  each 
of  the  years  as  determined  by  adding  to  the  fair  value  of  the 
property  for  rate-making  purposes,  found  in  Decision  No.  3241, 
the  average  additions  arid  betterments  for  each  year.    The  actual 
operating  revenue  is  set  forth,  plus  the  rental  for  1920  and  1921 
chargeable  to  the  Midland  Counties  Public  Service  Corporationr 
for  the  Betteravia  Steam  Plant.     Operating  expenses  are  listed 
as  shown  by  the  company's  records,  and  the  depreciation  allow- 
ance found  to  be  reasonable  in  the  Commission's  various  deci- 
sions is  included.     State  and  county  taxes  are  included  as  paid 
up  to  December  31,  1918,  and  as  accrued  thereafter.     Federal 
income  tax  has  been  excluded.     It  is  to  be  noted  that  the  earn- 
ings of  the  company  during  this  period  have  varied  between  wide 
limits,  due  largely  to  the  widely  varying  economic  conditions 
existing.     The  earnings  for  the  years  1920  and  1921  considered 
separately  are  in  excess  of  a  fair  return,  but  when  the  entire 
period  is  considered  it  is  to  be  noted  that  the  average  rate  of 
retnm  is  8.29.    I  cannot  agree  with  the  contention  of  the  attor- 
ney for  Farm  Bureau  Federation  that  the  company  has  received 
more  than  a  reasonable  return  over  the  entire  6-year  period. 

From  analysis  of  the  evidence  herein,  I  find  that  the  follow- 
in.ir  represents  a  reasonable  rate  base  for  the  electric  properties 
of   the  San  Joaquin  Light  &  Power  Corporation  for  the  year 

1922: 
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TABLE  NO.  ♦. 

San  Joaquin  Light  &  Power  Ck>rporation,  Electric  Department,  Rate  Base 

1922. 
» 

Total  investment,  August  31,  1921   $31,102,593.00 

Additions  and  betterments,  August  31,  1921,  to  average  of 

1922 : , 1,617,000.00 

Total    $32,719,593.00 

Less  deductions— Kem  Canyon  enlargement $1,200,000.00 

Fresno  steam  plant  65,000.00 

Damage  suits   50,000.00 

Write-oflf  of  KerckhoflF-Merced  line   36,300.00 

Total  deduction    $1,351,300.00 

Total     $31,368,293.00 

Materials  and  supplies  and  working  cash  capital 700,000.06 

1922  rate  base   $32,068,293.00 

Fair  rate  of  return. 

San  Joaquin  Company  ui^es  that  a  fair  annual  rate  of  return 
on  its  investment  is  the  cost  of  borrowed  money  plus  1^  per  cent. 
In  its  brief  it  points  out  that  the  cost  of  borrowed  money  invest- 
ed up  to  August  31,  1921,  was  at  the  rAte  of  7.329  per  cent. 
On  this  basis  the  claimed  return  to  the  utility  would  appear  to 
be. 8.829  per  cent.  San  Joaquin  Company,  however,  submitted 
in  the  proceedings  schedules  of  rates  which,  according  to  its  own 
estimates,  would  result  in  a  return  for  the  year  1922  of  only  7.28 
per  cent  on  its  estimate  of  total  capital  of  approximately  $34,- 
600,000.  Its  position  apparently  is  that  the  rates  which  it  sug- 
gested are  as  high  as  they  reasonably  should  be  at  this  time  and 
that  the  company  could  not  expect  to  earn  the  full  return  it  con- 
sidered reasonable  under  present  conditions  of  relatively  large 
investment  at  high  prices,  present  development  of  the  business, 
and  the  existing  economic  depression.  Further,  that  the  gross 
revenue  which  it  estimates  should  be  allowed  regardless  of  the 
resultant  net  return  which  might  be  computed  under  any  find- 
ings of  the  Commission. 

[20]  It  is  urged  by  the  attorney  for  Farm  Bureau  Federa- 
tion that,  under  present  conditions,  a  fair  return  is  7  per  cent  or  ^ 
the  legal  rate  of  interest.  ^  Counsel  suggests  possibly  an  8  per 
cent  return,  but  contends  it  is  more  than  a  fair  compensation. 
The  suggestion  that  a  7  per  cent  return  on  the  operative  invest- 
ment is  a  fair  return  for  this  utility  as  compensation  for  its 
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service  is  obviously  too  extreme  for  serious  consideration.  This 
Commission  would  be  subject  to  very  just  criticism  and  con- 
demnation were  it  to  consider  seriously  such  a  suggestion.  The 
evidence  shows  that  the  Dorrowed  money,  representing  a  greater 
portion  of  the  amount  which  this  company  hms  been  required  to 
invest  to  render  service  to  the  territory,  has  cost  on  the  average 
in  excess  of  this  amount,  while  the  remaining  portion  being  un- 
secured would  be  at  a  higher  rate. 

The  general  findings  promulgated  by  this  Commission  prioi 
to  the  period  of  war,  when  the  reasonable  cost  of  bond  money  was- 
approximately  6  per  cent  per  annimi,  was  that  a  fair  return  on 
electric  utility  property  was  8  per  cent.  This  rate  of  return  was 
determined  in  the  Antioch  rate  case,  the  first  important  electric 
decision  of  this  Commission,  and  in  practically  all  cases  decided 
thereafter  and  prior  to  the  general  increase  in  cost  of  money 
occurring  after  January  1,  1918.  In  1916  the  rates  of  the  San 
Joaquin  Company  were  fixed  in  Decision  No.  3241,  Applica- 
tion No.  1666  (Opinions  and  Orders  of  the  Railroad  Commis- 
sion of  the  State  of  California,  Vol.  9,  page  605).  In  that  deci- 
sion, Commissioner  Thelen,  presiding,  stated  as  follows: 

Exhibit  No.  54  of  the  San  Joaquin  Corporation  shows  that 
the  average  annual  cost  of  bond  money  to  the  San  Joaquin  Cor- 
poration and  its  predecessors,  with  amortization  on  the  straight 
line  basis,  has  been  6.18  per  cent,  and  that  with  amortization  on 
the  sinking  fund  basis  the  annual  cost  of  bond  money  has  been 
6.01  per  cent.  While  the  cost  of  money  to  the  San  Joaquin  Cor- 
poration and  its  predecessors  through  the  sale  of  bonds  has  thus 
been  only  slightly  in  excess  of  6  per  cent,  I  recommend  that  in 
these  proceedings,  in  the  present  state  of  development  of  the  bus- 
iness of  San  Joaquin  Corporation,  the  Commission  allow  a  re- 
turn of  8  per  cent  on  the  fair  value  of  the  property.  This  return 
is  being  allowed  notwithstanding  the  fact  that  extensive  trans- 
mission and  distribution  lines  have  been  constructed,  apparently 
for  the  purpose  of  holding  the  territory  as  against  a  competitor. 

The  San  Joaquin  Corporation  is  as  yet,  to  a  considerable  ex- 
tent, in  a  development  period,  and  it  will  be  necessary  for  the 
eorporntion  to  secure  large  additional  sums  of  money  in  order 
to  flevolop  the  territory  served  bv  it.  The  return  herein  allowed 
is.  in  view  of  the  cost  of  bond  money,  a  generous  return  and  will 
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be  sufficient  to  induce  the  necessary  additional  capital  to  invest 
in  tLe  business  of  the  San  Joaquin  Corporation,  In  my  opinion, 
it  is  far  wiser  and  more  straightforward  to  ask  for  a  generous  re- 
turn than  to  try  to  secure  an  inflated  valuation. 

It  is  to  be  noted  that  in  that  decision  a  margin  of  approximate- 
ly 2  per  cent  was  allowed  in  excess  of  the  average  cost  of  money 
from  bonds.  The  evidence  in  these  proceedings  indicates  that 
up  to  August  31,  1921,  the  moneys  obtained  by  this  company 
through  the  issuance  of  bonds  and  debentures  has  cost  an  aver- 
age of  7.329  per  cent.  If  the  amortization  of  the  discount  on 
certain  debentures  heretofore  refunded  is  eliminated,  the  aver- 
age cost  is  7.25  per  cent.  On  the  same  basis  as  applied  in  Deci- 
sion No.  3241  it  would  appear  that  San  Joaquin  Company  would 
be  entitled  to  a  return  of  over  9  per  cent.  This  Commission, 
however,  has  not  strictly  followed  this  precedent.  During  the 
past  two  years  the  rate  of  return  found  reasonable  for  electric 
utilities  has  been  made  with  a  considerably  less  margin  between 
the  reasonable  cost  of  bond  money  and  the  fair  return  owing  to 
various  conditions,  one  of  which  was  that  the  Federal  income  tax 
was  considered  as  an  operating  expense.  It  appears  at  this  time 
from  a  careful  study  of  court  decisions  and  the  act  providing  for 
this  tax  that  this  tax  is  not  to  be  included  in  operating  expenses. 

Were  financial  conditions  that  existed  at  the  time  of  the  hear- 
ings, to  continue,  there  micht  be  some  justification  for  allowing 
an  8.5  per  cent  return  to  this  company  which  would  be  about  1.2 
per  cent  more  than  the  cost  of  bond  money.  It  is,  however,  unfair 
in  a  decision  of  this  character  to  recognize  the  high  interest  rate 
paid  on  bonds,  when  as  a  matter  of  fact,  some  of  these  bonds  are 
now  being  called  for  redemption  and  others  should  be,  if  interest 
rates  continue  to  decline. 

Depreciation, 

[21]  The  depreciation  annnitv  which  this  Commission  found 
reasonable  in  1916  was  equal  to  1.54  per  cent  of  the  rate  base 
excluding  materials  and  supplies  and  working  cash  capital. 
The  depreciation  annuity  which  has  been  allowed  by  the  Com- 
mission in  the  various  decisions  since  then  has  averaged  praoti- 
callv  the  same  amount.  Tho  donreciation  annuitv  so  determined 
is  based  upon  a  6  per  cent  sinkinir  fund  and  represents  the  esti- 
mated amount  which,  set  aside  annually  with  compound  interest 
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at  6  per  cent,  will  be  sufficient  to  cover  the  original  cost  of  the 
various  units  of  property  at  the  expiration  of  their  probable  life. 

Applicant,  through  its  engineer,  G.  S.  Jacobs,  submitted  in  Ex- 
hibit No.  36  a  ccHnputation  of  depreciation  annuity  totaling 
$529,172  for  the  year  1922.  This  annuity  is  at  a  somewhat 
higher  rate  than  heretofore  found  reasonable  by  this  Conmiis- 
sion  in  this  company's  case,  considerably  shorter  lives  being  used 
in  certain  items  of  equipment.  Depreciation  allowance  should 
be,  in  my  opinion,  as  nearly  correct  as  can  be  estimated.  Some 
consideration  must,  however,  be  given  to  the  conditions  sur- 
rounding the  property  and  the  history  of  the  utility,  although 
sound  regulation  would  justify  being  slightly  liberal  with  depre- 
ciation allowance  if  the  same  is  fully  accounted  for.  It  must 
be  remembered  in  this  instance  that  the  San  Joaquin  Light  & 
Power  Corporation  has  expended  approximately  $20,000,000  in 
the  past  five  years  and  in  view  of  the  present  economic  condi- 
tion I  believe  that  no  increased  rate  of  annuity  should  be  allowed. 
If  this  allowance  turns  out  to  be  insufficient  it  may  be  enlarged 
when  the  business  is  more  completely  developed.  Where  depre- 
ciation allowance  is  made,  however,  the  company  should  fully 
account  for  the  annuity  as  well  as  interest  on  the  reserve.  It 
appears  that  this*\itility  has  not  in  the  past  set  aside  each  year 
the  annuity  as  found  reasonable  by  the  Commission,  nor  has  it 
fully  accounted  for  interest  upon  the  reserve  which  would  have 
been  created. 

In  this  Commission's  Decision  No.  7305  (17  Cal.  R.  0.  R 
949),  presiding  Commissioner  Devlin  stated  as  follows: 

San  Joaquin  Light  &  Power  Corporation,  according  to  its 
Exhibit  No.  10,  had,  on  December  31,  1919,  a  total  depreciation 
rnt-erve  of  $1,711,404  covering  all  departments.  The  pro  rata 
of  reserve  for  the  electrical  department  is  $1,685,000.  Mr. 
Kenny  computed  the  total  reserve  for  depreciation  based  upon 
his  estimated  lives,  at  $2,405,823.70  as  of  December  31,  1919. 
Based  upon  the  life  table  as  used  by  the  Commission  the  depre- 
ciation reserve  to  be  set  aside  as  of  December  31,  1919,  should 
be,  on  a  comparative  basis,  approximately  $2,000,000. 

I  desire  to  point  out  at  this  time  that  in  addition  to  the  depre- 
ciation annuity  of  $270,000  herein  allowed,  applicant  should 
add  to  its  reserve  during  the  year  1920  the  sum  of  6  per  cent 
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upon  the  actual  reserve  of  $1,585,000,  or  $9.5,100^  and  that  as 
soon  as  its  earnings  are  sufficient  it  should  set  aside,  in  order  that 
the  accrued  depreciation  will  not  increase  more  rapidly  than  the 
reserve,  6  per  cent  on  approximately  $2,000,000.  The  total 
addition  to  reserve  for  the  year  1920  should  be,  therefore,  $365,- 
100,  of  which  $270,000  should  be  considered  as  operating  ex- 
penses. 

Table  No.  10  sets  forth  the  accrued  depreciation  based  upon 
the  annuity  heretofore  found  reasonable  and  interest  at  6  per 
cent  upon  the  reserve  commencing  with  the  amount  set  forth  in 
the  company's  records  as  of  January  1,  1916,  showing  that  at 
December  31,  1921,  the  reserve  for  electric  properties  should 
have  been  $2,365,600  as  compared  with  the  reserve  which  the 
company  reports  in  its  Exhibit  No.  37  of  $1,930,659.  Table 
No.  11  sets  forth  the  accrued  depreciation  and  the  reserve  which 
should  reasonably  be  set  up  on  the  company's  books  based  upon 
the  findings  of  the  Commission's  Decision  No.  7805.  [Table 
omitted.], 

TABLE  NO.  11. 

Depreciation  Reserve,  Electric  Properties,  San  Joaquin  Light  &  Power 

Corporation. 

Reserve  as  of  January  1,  1920,  based  on  0.  R.  C  Decision  No.  7305. 

1920  1921 

Balance  January  1  $2,000,000.00  $2,337,537.00 

Additions  to  reserve: 

Annuity    $284,000.00  $422,522.00 

Interest    120.000.00  140,252.00 

Miscellaneous    4,185.00  2,892.00 

Totals     $408,185.00       $565,666.00 

Grand  totals    $2,408,185.00    $2,903,203.00 

Deductions  from  reserve: 

Replacements    $70,648.00         $38,899.00 

Balance  December  31  $2,337,537.00    $2,864,304.00 

[22]  San  Joaquin  Light  &  Power  Corporation  is  operating 
several  different  departments  and  not  maintaining  separate  de- 
preciation reserves  for  each  department.  The  company  should 
maintain  separate  accounts  for  its  depreciation  reserve  and 
should  transfer  from  its  surplus  to  depreciation  reserve  suffi- 
cient to  bring  these  reserves  to  a  reasonable  amount  for  each  de- 
partment. This  depreciation  reserve  for  electric  properties 
should  be  immediately  increased  to  at  least  $2,365,600  as  of 
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December  31,  1921.  Hereafter  San  Joaquin  Company  should, 
unless  otherwise  authorized  by  the  Commission,  set  aside  each 
year  an  annuity  based  upon  the  percentage  set  forth  herein  to- 
gether with  interest  at  6  per  cent  upon  accrued  depreciation  of 
$2,864,000  as  of  January  1,  1922,  plus  any  additions  to  reserve 
thereafter.  Table  No.  12  sets  forth  the  depreciation  annuity, 
in  per  cent  and  in  dollars,  applied  to  capital  as  of  December  31, 
1921.     [Table  omitted.] 

Revenue  and  expense. 

Table  No.  13  sets  forth  the  revenue  and  operating  expense  of 
the  electric  department  for  the  years  1919,  1920  and  1921,  to- 
gether with  th^  estimates  for  the  year  1922,  based  upon  exist- 
ing rates  (submitted  by  assistant  engineer  W.  J.  Dodge  of  the 
Commission  and  also  the  estimates  submitted  by  Mr.  G.  S. 
Jacobs  of  the  San  Joaquin  Company).  The  estimates  of  rev- 
enue submitted  by  Mr.  Jacobs  include  certain  revisions  of  agri- 
cultural rates  which  would  result  in  an  increase  over  the  present. 
Miscellaneous  nonoperating  revenue  is  not  included  as  it  is  not 
derived  from  public  utility  service  and  it  appears  that  the  segre- 
gation of  cost  by  the  company  eliminates  charges  applicalale  to 
this  particular  business. 

The  kilowatt  hour  sales  and  revenue  for  the  year  as  estimated 
by  assistant  engineer  W.  J.  Dodge  both  as  to  regular  sales  and 
the  sales  to  foreign  corporations  appear  to  be  reasonable. 

The  evidence  shows  that  San  Joaquin  Light  &  Power  Corpo- 
ration has  entered  into  a  contract  under  which  it  will  coixstruct 
an  additional  steam  unit  in  its  Midway  Steam  Plant  and  sdl  to 
the  Southern  California  Edison  Company  80,000,000  kilowatt 
hours  during  the  ten  months  commencing  August,  1922.  Tms 
transaction  contemplates  a  special  investment  by  the  Saj3  J<>*" 
quin  Company  of  approximately  $1 ,200,000  at  least  a  year  ahead 
of  the  requirements  of  its  own  service  and  I  believe  it  should  not 
be  considered  in  connection  with  this  proceeding  as  it  is  l^^ow 
a  separate  and  distinct  service.  It  is  apparent,  however,  tiat  at 
the  completion  of  the  agreement  consideration  must  be  gi^en  to 
what  shall  be  included  as  the  investment  or  part  of  a  future  rate 
base. 

Considerable  evidence  wns  introduced  relative  to  the  price  of 
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natural  gas  paid  by  the  San  Joaquin  Company,  it  being  con- 
tended by  Mr.  J.  J.  Deuel  and  others  that  the  price  of  10  cents 
per  1000  cubic  feet  is  excessive  and  that  the  evidence  introduced 
in  Application  4064  relative  to  this  matter  had  not  been  fully 
considered  by  the  Commission.  It  was  contended  that  a  price  of 
5  cents  per  1000  cubic  feet,  plus  the  cost  of  transmitting  the  gas 
to  the  plants  of  the  company  was  all  that  should  be  allowed  as 
-the  field  price  was  in  general  that  amount  and  offers  had  been 
made  to  sell  gas  at  that  price.  The  natural  gas  obtained  by  the 
San  Joaquin  Company  is  purchased  from  the  Midway  Gas  Com- 
pai^y  and  through  the  system  formerly  owned  by  the  Valley  Nat- 
ural Gas  Company  and  extensions  and  enlargements  thereto. 
The  price  of  10  cents  per  1000  cubic  feet  was  fixed  by  this  Com- 
mission for  the  Valley  Natural  Gas  Company  prior  to  the  sale 
to  the  Midway  Company  and  prior  to  the  purchase  of  any  large 
amounts  of  gas  by  the  San  Joaquin  Company.  An  analysis  of 
the  evidence  in  these  proceedings  indicates  that  much  of  the  com- 
plaint in  this  matter  has  been  due  to  a  lack  of  full  information 
and  appreciation  of  the  actual  conditions  surrounding  the  deliv- 
-ery  of  gas  to  the  steam  plants  of  the  San  Joaquin  Company. 
The  supply  of  natural  gas  is  more  or  less  uniform,  while  the 
demand  made  by  the  San  Joaquin  Company  is  intermittent 
Practically  no  gas  was  used  by  the  company  during  the  past  two 
■or  three  months  although  during  the  fall  period  of  1921  a  rel- 
atively 'large  amount  was  consumed.  It  appears  that  during  the 
year  1922  the  amount  of  gas  used  to  supply  the  power  to  the 
<»ompany^s  own  consumers  and  the  wholesale  service  .to  Pacific 
-Gas  &  Electric  Company  will  be  relatively  small.  In  view  of 
the  intermittent  character  of  the  service  required  I  am  convinced 
that  the  rate  of  10  cents  per  1000  cubic  feet  is  reasonable  to  the 
San  Joaquin  Company  and  to  the  public  which  il  serves. 

[23]  In  determining  production  expenses  both  Mr.  Jacobs 
and  Mr.  Dodge  have  estimated  operations  on  the  basis  of  a  year 
of  average  hydro-electric  power  supply.  This  basis  has  been  fol- 
lowed in  other  proceedings  before  this  Commission  and  appears 
to  be  correct  when  considering  definite  rates  of  a  stable  charac- 
ter. Considerable  difference  exists  in  the  two  estimates  of  tho 
aveo-age  power  supply,  Mr.  Jacobs  estimating  less  useful  kilowatt 
houvs  from  hydro  plants  on  the  average  than  that  estimated  by 
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Mr.  Dodge.  Additional  records  and  computations  were  submit- 
ted to  Mr.  Dodge  after  his  first  estimates  and  this  additional  in- 
formation has  been  carefully  analyzed  and  the  estimate  set  forth 
in  the  following  table  of  the  average  useful  hydro-electric  power 
supply  in  kilowatt  hours  for  the  year  1922  appears  correct.  The 
table  also  sets  forth  the  total  estimated  power  requirements  to- 
gether with  the  steam-electric  production  necessary.  [Table 
omitted.] 

[24]  It  has  been  strongly  urged  by  the  San  Joaquin  Com- 
pany that  allowance  be  made  in  operating  expenses  for  the  esti- 
mated actuarial  cost  of  a  pension  system  for  its  employees.  This 
is  largely  the  result  of  the  recommendations  of  George  L.  Bell, 
who  made  an  exhaustive  investigation  of  the  company's  organiza- 
tion and  operations.    Various  plans  were  suggested,  but  the  one 
most  recommended  would  require  a  permanent  annuity  of  ap- 
proximately $120,000  per  year.    The  company  has  included  this 
amount  in  its  estimate  of  operating  expenses  for  1922.    If  the 
system  were  put  in  operation  immediately,  the  actual  out-of- 
pocket  cost  the  first  year  would  be  negligibly  small.    It  is,,  there- 
fore, not  a  matter  of  large  practical  importance  whether  the  per- 
manent annuity  begin  to  be  set  aside  coincidently  with  the  in- 
auguration of  the  system  or  a  year  or  two  later.     However,  if 
there  is  to  be  any  such  system,  I  believe  it  should  be  put  within 
a  reasonable  time  on  a  permanent  actuarial  basis ;  otherwise,  the 
costs  in  the  latter  years  would  become  prohibitive.     The  deci- 
sion whether  to  inaugurate  such  a  system  is,  I  think,  part  of  the 
responsibility  of  management  rather  than  of  regulation.     The 
initiative  should,  therefore,  come  from  the  company,  which  can, 
if  it  wishes,  establish  the  system  and  then  justify  its  cost  as  a 
part  of  operating  expenses.     This  is  sotmder  than  a  tentative 
suggestion  that  if  the  consumers  will  agree  in  advance  to  pay  for 
it,  the  company  will  put  it  into  eflFect.    A  pension  system  should 
result,  among  other  things,  in  savings  to  the  company.    Neither 
the  savings  nor  the  cost  will  be  great  the  first  year.    There  will 
be  time,  before  either  becomes  large,  to  consider  later  how  much 
of  the  money  then  to  be  set  aside  for  the  permanent  annuity  shall 
be  reckoned  against  these  savinirs  and  how  much,  if  any,  shall  be 
charged  directly  to  consumers  in  operating  expenses.      I  am 
heartily  in  favor  of  the  general  principle  of  pensions,  but  I  do 
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not  believe  that  it  is  the  responsibility  of  the  Commission  to  put 
it  in  operation  in  this  company.  Aa  the  company  has  not  yet 
taken  any  definite  steps  in  the  matter,  and  as,  if  it  did  so,  the 
question  of  an  allowance  could,  without, loss  or  lack  of  fairness, 
be  taken  up  afterward,  I  do  not  think  it  necessary  to  make  any 
allowance  in  the  expense  for  the  year  1922. 

[25]  The  request  of  the  company  that  an  allowance  of  $25,- 
000  be  made  to  carry  on  a  magazine  is  subject  to  the  same  com- 
ments as  above  (first)  that  it  should  be  shared  by  the  company 
and  its  consumers  as  well  and  (second)  that  it  is  the  company^s 
duty  to  take  the  initiative  in  putting  such  beneficial  changes  in 
effect. 

The  San  Joaquin  Company's  operating  expenses  have  in- 
creased quite  materially  during  the  past  few  years  due  to  in- 
creases in  extent  of  business  and  also  increases  in  salaries,  wages 
and  in  the  price  of  supplies.  Without  question  during  the  peri- 
ods 1919,  1920,  and  1921  less  efficiency  existed  than  during  pre- 
war periods  or  at  the  present  time.  On  the  other  hand,  the  com- 
pany was  growing  at  such  a  rate  that  it  was,  if  anything,  under- 
managed  and  supervised  during  1919  and  1920  and  an  increase 
in  general  commercial  expense  could  be  expected,  even  with  a 
tendency  to  reduction  in  cost.  I  cannot,  however,  agree  that  the 
'estimates  of  the  company  as  submitted  by  Mr.  Jacobs  are  entire- 
ly reasonable.  This  proceeding  is  for  the  consideration  of  rates 
which  it  is  hoped  would  be  more  or  less  permanent.  The  condi- 
tions existing  require  the  greatest  economy  and  it  appears  that 
these  estimates  do  not  give  due  consideration  to  such  factors.  It 
would  appear  from  a  full  consideration  of  the  evidence  that  the 
operating  expenses  set  forth  in  Table  No.  15  represent  a  reason- 
able estimate  of  expenses  chargeable  to  electric  operation  based 
upon  the  year  1922. 

[26]  San  Joaquin  Light  &  Power  Corporation  in  its  estimate 
of  1922  operating  expenses  sets  forth  the  state  tax  as  7^  per  cent 
of  the  gross  revenue  for  1922.  Mr.  Dodge  in  his  estimate  bases 
the  state  tax  for  1922  on  7^  per  cent  of  the  1921  revenue.  San 
Joaquin  Company  in  its  brief  moclifies  its  position  to  agree  with 
the  method  followed  by  Mr.  Dodge.  It  is  urged  by  attorney  for 
Farm  Bureau  Federation  that  the  state  tax  to  be  allowed  during 
anv  ^ven  calendar  year  should  be  the  money  actually  paid  the 

r.U.R.1922D. 


632  CALIFORNIA  RAIIiROAD  COMMISSION. 

state  that  year  which  represents  the  second  instalment  of  the 
tax  which  becomes  due  in  July  of  the  preceding  year  and  the 
first  instalment  of  tax  "^hich  becomes  due  in  July  of  the  year  in 
question.  The  state  tax  on  electric  utilities  is  determined  as  a 
percentage  of  the  gross  revenue.  The  tax  which  becomes  a  lien 
upon  the  company's  property  on  the  first  Monday  of  March, 
1922,  is  determined  as  7^  per  cent  of  the  gross  operative  revenue 
for  the  year  1921,  less  uncollectible  bills.  This  tax  in  its  entire- 
ty is  due  and  payable  on  the  first  Monday  of  July,  1922,  and  one- 
half  becomes  delinquent  on  the  sixth  Monday  thereafter.  The 
second  one-half  of  this  tax  does  not  become  delinquent  until  the 
first  Monday  of  February,  1923.  It  appears  that  an  obligation 
does  exist  for  the  year  1922  equivalent  to  the  tax  which  becomes 
a  lien  upon  the  property  for  that  year,  and  although  the  company 
may  delay  in  the  payments  of  its  second  installment  to  as  late  as 
February  of  the  following  year,  the  total  amount  is  an  obligation 
on  the  company  and  must  be  paid. 

Mr.  Brittain,  in  his  brief,  sets  forth  certain  tables  comparing 
the  payments  which  would  be  made  in  each  year  with  the 
amounts  allowed  on  this  basis,  and  then  concludes  that  at  the 
close  of  December  31st  there  existed  a  sum  of  money  in  excess 
of  the  amounts  actually  paid,  and  that  the  utility  has  been  un- 
justly enriched.  It  is  stated  that  this  money  will  never  be  paid. 
He  apparently  neglects  to  consider  the  fact  that  within  thirty- 
eight  days  at  the  most,  from  the  date  at  which  he  ends  his  com- 
putation the  entire  amount  must  be  paid  or  become  delinquent. 
To  follow  Mr.  Brittain's  proposal  would  mean  that  the  utility 
would  first  pay  its  tax  and  then  accrue  the  amount  paid.  The 
Commission  does  not  include  in  the  working  capital  of  the  com- 
pany any  allowance  to  cover  taxes  paid  before  they  are  accrued, 
as  it  is  contemplated  to  allow  the  company  to  accrue  this  tax  out 
of  earnings  prior  to  the  payment  thereof.  I  conclude,  therefore, 
that  a  reasonable  estimate  of  state  tax  is  an  allowance  equal  to 
the  amount  which  will  become  a  Hen  upon  the  property  during 
the  year  used  in  determining  the  reasonableness  of  existing  rates. 
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TABLE  NO.  15. 

C.R.G.  Estimated  Eamings,  Operating  Expense  and  Return,  1922 — San 

Joaquin  Light  and  Power  Corporation. 

Hate  base   $32,064,893.00 

Revenue  based  on  1021  rates — 

Electric   sales    5,535,649.00 

Interest  on  Kerckhoff  transmission  line 33,940.00 

Operation  of  Betteravia  steam  plant  47,349.00 

Total  revenue   ,     $5,621,938.00 

Operating  expenses-^ 
Production 

Fuel  oil  and  gas $165,200.00 

Other  expense  330,000.00 

Total    $495,200,00 

Transmission 76,445.00 

Distribution   435,752.00 

Commercial    21 7,500.00 

General  and  miscellaneous 560,000.00 

Taxes     388,864.00 

UncoUectible  bills 7,000.00 

Total  operating  expense  $2,180,761.00 

Return  for  interest  and  depreciation  $3,441,177.00 

Depreciation     : 491,300.00 

Return  for  interest  $2,949,877.00 

Per  cent  return,  9.20. 

Electric  Bates, 

[27]  If  the  rates  of  this  company  are  to  be  reduced  so  that 
the  revenue  as  estimated  will  just  make  available  the  average  re- 
turn of  8.5  per  cent,  a  reduction  of  approximately  $230,000  can 
be  made.  Conditions  are,  however,  such  that  it  appears  advis- 
able from  the  standpoint  of  the  company  and  the  development 
of  the  territory  that  rates  be  reduced  to  a  somewhat  greater  ex- 
tent although  a  less  return  might  be  earned  during  the  year  1922. 
The  company's  system,  though  not  over-developed,  has  possibili- 
ties of  reducing  costs  due  to  the  general  tendency  to  reduce  costs 
of  operations  and  a  greater  concentration  of  business  on  its  sys- 
tem. The  economic  depression  prevailing  all  over  the  country 
in  the  past  year  and  affecting  the  territory  served  by  San  Joa- 
quin Company,  although  now  showing  indications  of  recovery, 
justifies  a  temporary  sacrifice  of  a  portion  of  the  full  return.  The 
evidence  shows  that  during  the  past  year  there  was  considerable 
curtailment  of  use  of  power  by  agricultural  consumers.  This  re- 
sulted largely  from  economic  conditions  and  partly  from  a  mis- 
imderstanding  of  the  actual  application  of  the  schedules.    These 

P.U.R.1922D. 


634  CALIFORNIA  RAILBOAD  COMMISSION. 

factors  and  the  suggestion  of  the  company  in  its  own  exhibits, 
that  it  would  accept  a  lower  return  than  that  which  it  claimed 
was  reasonable,  and  the  further  fact  that  certain  refunding  will 
tend  to  reduce  the  cost  of  money,  justify  the  conclusion  that  the 
estimated  return  for  this  year  should  be  somewhat  less  than  a 
full  fair  return. 

The  existing  rates  of  San  Joaquin  Company,  with  the  excep- 
tion of  the  agricultural  rates,  were  fixed  by  this  Commission  in 
its  Decision  No.  7305,  effective  on  and  after  April  1,  1920. 
The  agricultural  rates  fixed  by  that  decision  were  modified  by  the 
Commission's  Decision  No.  8820,  effective  April  1,  1921.  The 
existing  lighting  rates  are  similar  in  form  to  those  in  effect  on 
other  utilities'  systems  with  the  exception  of  a  commercial  light- 
ing schedule  of  the  demand  and  energy  form,  against  which 
some  objection  has  been  received.  The  industrial  power  sched- 
ules are  of  the  standard  block  form,  while  the  agricultural  power 
schedule  is  in  the  form  of  a  seasonal  block  schedule  with  a  min- 
imum bill  of  $18  per  horsepower  year  for  the  first  ten  horse- 
power and  $15  per  horsepower  year  for  all  over.  This  schedule 
is  apparently  generally  acceptable  as  to  form  with  the  exception 
of  the  mininiium  bill  and  the  proposal  that  the  first  block,  which 
includes  1000  kilowatt  hours  per  horsepower  per  year  should  be 
reduced  to  500  kilowatt  hours  per  horsepower  per  year.  The 
present  wholesale  schedules  for  substation  and  transmission  de- 
livery and  also  the  oil  field  schedule,  which  were  made  effective 
to  cover  power  shortage  conditions  in  1920,  are  uniform  energy 
rates  without  consideration  being  given  to  load  factor  of  that 
service. 

In  these  proceedings  the  company  introduced  an  exhibit  set- 
ting forth  a  set  of  proposed  schedules  which  it  considered  rea- 
sonable and  which  it  recommended  be  made  effective.  These 
schedules  in  general  are  the  same  as  existing  at  the  present  time, 
with  the  exception  of  the  agricultural  schedule  where  the  gen- 
eral effect  was  an  increase  in  rates  over  the  present  of  approx- 
imately 8  per  cent,  and  the  elimination  of  the  present  co^lnle^ 
cial  lighting  schedule,  which  is  of  a  demand  and  energy  form 
and  to  which  considerable  objection  had  been  raised  by  certain 
consumers,  due  to  the  demand  feature  of  that  schedule. 

Su^estions  relative  to  agricultural,  oil  field  and  wholesale 

P.U.R.1922D. 


RE  SAN  JOAQUIN  LIGHT  &  POWER  CORP.  635 

schedules  were  submitted  by  the  Commission's  engineers.  These 
were  sugegsted  as  to  form  only.  Modifications  were  proposed 
in  the  wholesale  and  oil  field  schednles  as  the  present  rates  were 
temporary  rates  made  effective  during  the  power  shortage  exist- 
ing in  1920,  and  were  such  as  would  not  be  advisable  as  a  perma- 
nent form  of  schedules. 

Certain  suggestions  were  made  by  the  Merced  County  Farm 
Bureau  through  its  representative,  Qeorge  G.  Washington,  rel- 
-ative  to  agricultural  schedules.  It  is  urged  that  there  should  be 
no  difference  in  the  rates  betweep  the  small  and  large  size  instal- 
lations ;  that  a  considerably  lower  rate  should  be  made  effective 
than  now  exists,  and  iJiat  the  minimum  bill  should  be  reduced 
materially.  It  is  also  suggested  that  a  rate  be  fijced  which  will 
apply  to  all  rural  use,  whether  for  agricultural  piunping,  house 
lighting,  cooking,  heating  or  other  purposes,  and  that  a  third 
form  of  rate  be  made  to  cover  operation  of  plants  during  the 
-development  period  of  the  ranches. 

Testimony  of  C.  A.  Melcher  of  McFarland  is  to  the  effect  that 
•some  curtailment  of  use  of  power  occurred  in  1921  owing  to  the 
fact  that  consumers  did  not  understand  the  schedule ;  that  a  con- 
siderable burden  was  thrown  upon  the  consumers  under  the  ap- 
plication of  the  present  schedule  owing  to  the  relatively  large 
"bills  received  during  the  first  part  of  the  irrigation  season,  a 
time  when  the  consumer  had  the  greatest  difficulty  in  paying  the 
bills.  It  was  his  opinion  that  the  demand  charges  for  the  power 
should  be  extended  over  a  longer  period,  possibly  for  the  entire 
twelve  months  of  the  year,  in  order  that  the  billing  during  the 
«arly  sinnmer  months  would  not  be  burdensome  on  consumers. 

It  is  urged  by  Jay  A.  Hinman  and  W.  P.  Grijalva  that  the 
present  lighting  schedule  ^o.  2  for  commercial  service  is  unsat- 
isfactory and  should  be  eliminated,  but  thaj;  the  domestic  and 
commercial  rate  should  be  reduced  so  that  the  consumers  now  on 
Schedule  Jfo.  2  would  not  be  increased  by  the  change.  The 
complaint  relative  to  Schedule  No.  2  is  largely  due  to  lack  of 
confidence  in  the  demand  meters  on  the  part  of  the  consumers 
and  some  failure  on  the  part  of  these  meters  to  operate  accurate- 
ly. This  schedule  is  lower  than  the  general  lighting  rates  where 
the  lighting  load  has  a  fairly  high  load  factor.     This  optional 
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rate  need  not  be  used  by  the  consumer  unless  he  desires.    In. 
view  of  this  fact  I  do  not  believe  it  should  be  eliminated. 

[28]  Rosenberg  Brothers,  operating  packing  'houses  served 
by  San  Joaquin  Company,  submitted  evidence  relative  to  the 
application  of  the  present  power  schedules  to  their  service.  It 
is  pointed  out  that  they  have  a  large  installation  of  motors,  not 
all  of  which  operate  at  the  same  time;  that  owing  to  the  limita- 
tion in  the  present  schedule,  under  which  the  maximum  demand 
shall  not  be  less  than  60  per  cent  of  the  connected  load,  they  have 
their  motors  sealed  when  not  in  operation  in  order  to  reduce  the 
minimum  charge  and  even  then  they  are  charged  for  a  demand 
in  excess  of  that  actually  created. 

The  sealing  of  motors  by  a  consumer,  thus  eliminating  the 
charge  for  connected  load  or  demand  during  the  season  of  the 
year  when  the  consumer  is  not  operating,  is  neither  satisfactory 
to  the  consumer  nor  fair  to  the  company.  The  schedules  of  gen- 
eral power  rates  do  not  contemplate  this  being  carried  on. 

The  rates  for  industrial  service  will  be  modified  h^ein  to  the 
extent  that  the  maximum  demand  will  be  limtied  to  not  less  than 
60  per  cent  of  the  connected  load,  which  will,  under  operating 
conditions,  be  in  operation  at  one  time.  The  schedule  will  also 
be  modified  to  the  extent  that  where  seasonal  service  is  had  and 
where  the  operation  is  primarily  for  less  than  ten  months  in  the 
year,  the  minimum  bill  for  service  will  be  made  cumulative. 
Temporary  sealing  of  motors  will  not  be  permitted. 

[29]  It  is  urged  by  representatives  of  the  Oil  Dale  Water 
Company,  that  the  rate  for  pumping  purposes  for  municipal  or 
privately  owned  public  utilities  serving  water  for  domestic  pur- 
poses should  be  the  agricultural  rate.  The  agricultural  rates  on 
this  company's  system  as  well  as  others  have  not  as  a  whole  car- 
ried their  proportional  share  of  the  total  cost  of  service  although 
they  have  not  resulted  in  higher  rates  to  other  classes  of  service 
than  would  have  existed  had  this  service  not  been  rendered.  The 
operations  of  the  water  companies  supplying  water  for  domestic 
service  cannot  be  considered  as  agricultural  and  it 'would  not 
appear  that  an  extention  of  this  schedule  to  such  service  should, 
be  made. 

Two  matters  relative  to  the  question  of  extensions  were  for- 
merly submitted  in  these  proceedings,  in  addition  to  the  large 
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number  of  other  complaints  and  questions  which  were  received 
and  adjusted  by  the  Commission's  engineers. 

Alex  Gordon,  representing  some  twenty-five  applicants  for 
service  in  the  vicinity  of  Fresno,  set  forth  the  inability  of  these 
persons  to  obtain  domestic  lighting  service  from  the  San  Joa- 
quin Company.  This  matter  has  been  taken  up  by  the  Commis- 
sion's engineers  and  the  company's  cost  estimates  revised.  It 
appears  that  under  the  rules  on  extensions  which  have  been 
found  reasonable  by  the  Commission  the  parties  desiring  the  ex- 
tension should  be  required  to  advance  the  sum  of  $18  each 
toward  the  cost  of  the  extension. 

[30]  Messrs.  Nordstrom  and  Jerpe  appeared  on  behalf  of 
nineteen  consumers  now  receiving  lighting  service  from  an  ex- 
tension of  the  San  Joaquin  Company  located  on  Preacher  avenue 
near  Kingsburg.  This  extension  was  built  in  January,  1921, 
the  applicants  being  required  to  advance  the  amount  of  $170 
each  to  obtain  the  service.  It  appears  that  prior  to  the  construc- 
tion of  the  line  suggestion  was  made  that  the  money  would  be 
refunded  when  the  extension  became  profitable  or  when  new  pow- 
er business  was  added,  and  apparently  the  suggestion  was  made 
by  the  company's  representative  that  it  would  be  profitable  when  a 
third  wire  was  added  and  refunds  would  then  be  made.  FoV 
operating  reasons  the  company  extended  the  third  wire  on  this 
pole  line  at  the  time  the  extension  was  made  and  the  consumers 
now  contend  that  in  view  of  this  fact  and  the  fact  that  some 
additional  business  has  been  taken  on  the  money  should  be  re- 
funded. If  any  such  promises  were  made  by  the  company's 
employees  they  are  in  violation  of  the  company's  rules  on  exten- 
sions. The  evidence  indicates  that  the  extension  is  not  such  as 
to  justify  the  entire  expenditure  by  the  company  at  this  time 
and  there  appears  considerable  doubt  whether  it  ever  will  be. 
In  justice  and  fairness  to  the  other  consumers  served  and  in 
view  of  the  rules  in  effect,  I  cannot  reconmiend  that  the  com- 
pany be  ordered  to  refund  the  advance. 

Proposed  rates. 

Exhibit  ''A"  attached  to  the  order  in  this  proceeding  sets  forth 
the  schedules  of  rates  which  I  find  reasonable  for  the  service 
rendered  by  the  San  Joaquin  Light  &  Power  Corporation,  to  be 
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effective  based  upon  regular  meter  readings  taken  on  and  after 
May  1,  1922. 

Lighting  rates  for  domestic  and  commercial  service  have  been 
reduced  under  the  new  rate  Schedule  L-1  from  9  cents  for  the 
first  20  kilowatt  hours  to  8  cents  for  the  first  30  kilowatt  hours 
and  by  including  a  lower  block  for  all  service  over  1000  kilowatt 
hours  per  month.  Modification  of  the  minimum  charge  for 
rural  service  taken  from  a  single  transformer  has  been  made, 
reducing  the  charge  slightly.  A  reduction  in  public  outdoor 
street  lighting  service  under  Schedule  L-3  has  been  made  of 
practically  6  per  cent 

Modification  of  the  industrial  power  rate  is  made,  reducing 
the  average  rate  approximately  6  per  cent  by  reduction  in  the 
rate  set  forth  in  the  schedule  and  adding  a  fourth  block  for  con- 
sumptions over  200  kilowatt  hours  per  horsepower  per  month. 
Modification  is  made  in  the  schedule  making  the  minimum  bill 
cumulative  in  the  case  of  seasonal  service. 

Particular  study  has  been  given  to  the  design  and  form  of  the 
agricultural  rate  in  order  that  the  numerous  complaints  which 
this  Commission  found  in  its  investigation  of  service  conditions 
might  be  eliminated.  It  appears  that  the  demand  and  energy 
form  of  rate  together  with  an  optional  rate  on  the  energy  basis 
will  work  out  most  satisfactorilv.  In  order  to  reduce  the  bur- 
den  upon  the  agricultural  consumers  during  the  first  part  of  the 
season  the  annual  demand  charge  and  minimum  bill  have  been 
made  payable  in  eight  equal  monthly  installments  during  the 
months  of  May  to  December,  inclusive.  A  reduction  in  the 
demand  charge  of  $1  per  horsepower  per  year  is  made  and  $3 
per  horsepower  per  year  in  the  minimum  charge.  Modification 
in  the  energy  blocks  also  have  been  made.  It  is  contemplated 
that  the  company  will  offer  to  each  agricultural  consumer  the 
schedule  of  rates  best  suited  to  his  operations,  but  in  case  a  con- 
sumer selecting  the  demand  and  energy  form  rate  has  at  the  end 
of  the  year  consumed  less  than  1000  kilowatt  hours  per  horse- 
power year  his  bill  will  be  adjusted  to  the  second  option. 

Special  instruction  will  be  given  San  Joaquin  Company  rel- 
ative to  the  proper  application  of  these  schedules  in  order  that 
consumers  may  be  correctly  advised. 

A  modification  is  made  whereby  the  period  in  which  the  agri* 
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cultural  rates  are  applicable  will  hereafter  commence  with  April 
1st  rather  than  upon  meter  readings  taken  on  and  after  April 
Ist.  It  appears  from  the  evidence  that  the  general  irrigation 
season  commencea  about  April  1st  and  that  it  is  reasonable  to 
require  the  company  to  read  all  agricultural  meters  within  a  ten- 
day  period  at  the  start  of  the  season  year.  I  find  it  reasonable 
to  require  that  as  regards  meters  which  have  been  read  regular- 
ly between  April  1  and  April  30,  1922,  inclusive,  the  company 
should  revise  its  bills  to  these  consumers  on  the  basis  that  the 
consumption  during  this  period  should  be  considered  as  a  part 
of  the  consumption  coming  under  the  schedule  for  the  season 
commencing  April  1,  1921. 

From  investigation  regarding  service  conditions  in  the  oil 
fields  it  appears  advisable  to  continue  the  rate  now  in  effect  for 
this  class  of  service  although  a  demand  and  energy  form  of  rate 
was  suggested  by  the  Commission  engineers. 

[31]  Prior  to  1920  the  wholesale  rate  for  electric  service  was 
in  the  form  of  a  demand  and  energy  rate.  During  1920,  owing 
to  emergency  conditions,  this  form  was  eliminated.  It  appears, 
however,  at  the  present  time  that  in  fixing  permanent  rates  a 
form  of  schedule  which  will  vary  with  load  factor  conditions 
should  be  made  effective. 

r32"I  As  re/rards  electric  service  to  street  railways,  it  appears 
that  owing  to  the  fact  that  railways  cannot  modify  their  require- 
ments, a  uniform  enercry  rate  may  be  made  to  apply. 

I  recommend  the  f ollowinsr  form  of  order : 

OEDER 

The  TJailroad  Commission  having  institntrd  a  prncooding  on 
its  own  motion  for  the  determination  of  rates  and  investigation 
of  service  of  San  Joaquin  Licrht  &  Power  Corporation  and  San 
•Toaquin  Light  &  Power  Corporation  having  applied  to  the  Rail- 
road -Commission  for  an  order  establishing  just  and  reasonable 
rates,  hearings  having  been  held,  briefs  filed,  and  the  matter 
being  submitted  and  now  being  ready  for  decisior: 

The  Eailroad  Commission  hereby  finds  as  a  fact  that  the  rates 
for  electric  service  rendered  by  San  Joaquin  Light  &  Power  Cor- 
poration and  the  rules  and  practices  now  in  effect  are  unjust  and 

P.U.R.1922D. 


640  CALIFORNIA  RAILROAD  COMMISSION. 

unreasonable  in  so  far  as  they  differ  from  the  rates,  rules,  and 
practices  hereinafter  set  forth  and  that  the  rates,  rules,  and  prac- 
tices herein  set  forth  are  just  and  reasonabla 

Basing  its  order  on  the  foregoing  findings  of  fac5t  and  other 
findings  of  fact  contained  in  the  opinion  which  precedes  this 
order ; 

It  is  hereby  ordered,  that  San  Joaquin  Light  &  Power  Cor- 
poration 

(1)  Charge  and  collect  for  electric  service  rendered,  based 
on  regular  meter  readings  taken  on  and  after  May  1,  1922,  in 
accordance  with  the  schedules  of  rates  as  set  forth  in  Exhibit 
"A'^  attached  hereto  and  made  a  part  of  this  order. 

(2)  File  with  the  Eailroad  Conmiission  on  or  before  May  1st 
the  schedules  of  electric  rates  as  set  forth  in  Exhibit  "A." 

(3)  Head  all  meters  used  to  measure  agricultural  service  be- 
tween May  1st  and  May  10th  during  the  year  1922  and  between 
April  1st  and  April  10th  of  each  year  thereafter  beginning  with 
the  year  1923. 

(4)  Bill  for  all  agricultural  service  rendered  based  on  regu- 
lar meter  readings  taken  between  April  1  and  April  30,  1922, 
inclusive  on  rates  prescribed  under  present  Schedule  No.  7  for 
the  1921  season. 

It  is  hereby  furthrr  ordered,  that  San  Joaquin  Light  &  Power 
Corporation 

(1)  Submit  to  the  Railroad  Commission  on  or  before  June  1, 
1922,  a  report  setting  forth  in  detail  its  plans  for  the  improve- 
ment of  electric  service  in  its  Los  Bancs  District. 

(2)  Submit  to  the  Railroad  Commission  a  full  and  complete 
report  of  the  measures  it  has  taken  or  contemplates  to  take  to 
eliminate  conditions   causing  the   "reversal   of  power''   on   its* 
system. 

(3)  Institute  a  practice  of  holding  monthly  meetings  begin- 
ning not  later  than  May  16,  1922,  at  which  its  district  managers 
and  other  employees  who  carry  on  the  business  of  the  company 
with  the  public  may  meet  and  where  these  employees  may  become 
acquainted  and  kept  in  constant  touch  with  the  proper  applica- 
tion of  rules  and  practices  of  the  company  and  policies  affecting 
public  relations. 
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(4)  Give  each  consumer  who  since  June  1,  1921,  has  guar- 
anteed a  definite  annual  revenue  or  who  has  made  an  advance 
in  order  to  obtain  service  the  option  of  advancing  an  amount 
equal  to  the  difference  between  the  cost  of  the  extension  and  three 
times  the  estimated  annual  revenue  or  of  guaranteeing  for  a 
period  of  three  years  a  total  revenue  equal  to  the  cost  of  the 
extension  as  provided  in  the  present  extension  rules. 

(5)  Submit  to  each  consumer  who  since  June  1,  1921,  has 
made  an  advance  or  guarantee  for  service  from  an  extension  in 
which  the  amount  guaranteed  or  advanced  is  not  based  on  actual 
costs,  a  statement  setting  forth  the  actual  cost  of  the  extension 
and  give  any  such  consumer  the  option  of  adjusting  the  advance 
or  guarantee  as  set  forth  in  the  contract  on  the  basis  of  the  actual 
cost. 

(6)  Supply  each  existing  consumer  who  has  signed  a  contract 
for  electric  service  a  copy  of  such  contract  if  same  has  not  already 
been  submitted  to  him. 

(7)  Furnish  each  new  consumer  with  a  copy  of  any  contract 
signed  by  him  whether  requested  or  not. 

(8)  Furnish  each  consumer  hereafter  required  to  make  an 
advance  or  guarantee  to  obtain  service  from  an  extension  with 
an  itemized  account  of  the  cost  of  the  extension  upon  completion 
of  the  work. 

(9)  Refund  or  credit  to  those  agricultural  consumers  who 
have  not  been  operating  under  present  Schedule  No.  16  and  who 
would  have  been  advantageously  affected  by  this  schedule  during 
the  past  season  an  amount  equal  to  the  difference  between  the 
amount  actually  billed  and  the  amount  which  would  have  been 
billed  had  Schedule  No.  16  been  applied. 

(10)  Install  on  or  before  July  1,  1922,  and  thereafter  main- 
tain adequate  demand  recording  and  watt  hour  meters  at  Hen- 
rietta substation  and  Betteravia  steam  plant  and  at  such  other 
points  of  delivery  of  power  to  Midland  Counties  Public  Service 
Corporation  for  the  measurement  of  power  delivered  to  that 
company. 

It  is  hereby  further  ordered,  that  San  Joaquin  Light  &  Power 
Corporation 

(1)   Set  aside  to  its  depreciation  reserve  for  electric  prop- 
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erties  on  or  before  July  1,  1922,  an  amount  suflScient  to  bring 
this  reserve  to  a  total  of  $2,365,600,  as  of  December  31,  1921. 

(2)  Set  aside  to  its  depreciation  reserve  commencing  Jan- 
uary 1,  1922,  and  until  otherwise  directed  by  the  Railroad  Ccmi- 
mission,  the  sum  of  $467,893  per  annum,  plus  an  amount  per 
annum  equal  to  that  computed  on  the  annuity  rates  set  forth  in 
Table  No.  12  in  the  opinion  preceding  this  order  on  all  net  addi- 
tions to  depreciable  capital  made  after  January  1,  1922. 

(3)  Set  aside  annually  to  its  depreciation  reserve  until  fur- 
ther directed  by  the  Railroad  Commission,  6  per,  cent  upon  an 
accrued  depreciation  of  $2,864,304  plus  all  net  additions  to 
depreciation  reserve  made  on  and  after  January  1,  1922. 

San  Joaquin  Light  &  Power  Corporation  is  hereby  authorized 
to  charge  Midland  Counties  Public  Service  Corporation  in  addi- 
tion to  the  charge  for  electric  energy  delivered  on  the  basis  of 
Schedule  P-4  herein  fixed  the  fixed  charges  and  operating  ex- 
penses, other  than  fuel,  of  the  Betteravia  steam  plant. 

The  effective  date  of  this  order  shall  be  May  1,  1922. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  California. 

Dated  at  San  Francisco,  Califomia,  this  25th  day  of  April, 
1922. 


IDAHO  PUBIilO  UTIIilTIBS  COMMISSION. 

YELLOW  CAB  COMPANY 

V. 

OREGON  SHORT  LINE  RAILROAD  COMPANY. 

[Case  F-484,  Order  No.  846.] 

Diacritnination  —  Powers  of  Comtniasion  —  Parking  taxicahs  ttt  mil" 
road  stations, 

1.  The  Idaho  Commisfiion  has  jurisdiction  in  a  case  involring  a 
complaint  by  a  taxicab  company  that  a  railroad  company  refupes  to 
permit  the  parking  of  its  cabs  near  the  depot  on  a  payed  thDroughfare 
owned  by  the  railroad  company  when  the  railroad  company  kas  sold 
an  exclusive  concession  to  a  rival  company  to  use  the  thoroughfare  to 
meet  incoming  trains  and  transport  passengers  and  baggage  from  the 
depot. 
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tHacriminatian  «-  RaUrtHtda  —  Taxlcab  parking  apace. 

2.  A  cab  company  is  not  discriminated  against  by  a  railroad  com* 
pany  in  not  being  permitted  to  park  its  cars  on  a  paved  thoroughfare 
owned  by  the  company  and  extending  to  the  depots  when  n^  other, 
taxicabe  are  allowed  to  park  on  such  thoroughfare. 

[June  14,  1922.] 

Complaint  by  a  taxicab  company  against  the  action  of  a  rail- 
road in  prohibiting  the  parking  of  cabs  on  a  paved  thoroughfare 
leading  to  the  station ;  complaint  dismissed. 

Appearances :  C.  M.  Booth,  Attorney,  for  complainant ;  H.  B. 
Thompson,  Attorney,  for  defendant ;  A.  H.  Conner,  Special  As- 
sistant Attorney  General,  for  the  people. 

• 

By  the  Commission:  On  February  20,  1922,  a  complaint 
was  filed  by  Yellow  Cab  Company,  a  corporation,  in  which  it  is 
filleged  that  the  complainant  opcratea  and  maintains  a  taxicab 
service  for  public  use  and  hire  at  Pocatello,  Idaho;  that  it  is 
necessary  for  it  to  meet  incoming  trains  at  the  depot  of  the  de- 
fendant at  P6catello,  Idaho,  for  the  purpose  of  transporting  pas- 
sengers  from  said  depot  to  various  points  within  the  city  of 
Pocatello  and  to  park  its  cabs  near  the  said  depot  for  the  comfort 
and  convenience  of  said  passengers;  that  the  defendant  owns  a 
certain  paved  thoroughfare  from  the  alley  adjacent  to  the  Yellow- 
stone Hotel  building  to  the  depot  and  that  the  defendant  has 
heretofore  prevented  and  now  prevents,  and  threatens  to  continue 
to  prevent  the  Yellow  Cab  Company  from  using  said  thorough- 
fare for  the  purpose  of  parking  its  cabs ;  that  the  defendant  has 
f>old  an  exclusive  concession  to  a  rival  company  of  said  complain- 
ant to  use  said  street  to  meet  incoming  trains  and  transport 
passengers  and  baggage  from  said  depot. 

On  March  2,  1922,  the  defendant,  Oregon  Short  Line  Railroad 
Company,  filed  its  answer  to  the  allegations  contained  in  the 
complaint,  in  which  the  defendant  admits  that  it  has  prevented 
and  now  prevents  and  proposes  to  continue  to  prevent  the  com- 
plainant from  using  said  premises  for  the  purpose  of  parking 
taxicabs  and  automobiles  at  said  depot  and  awaiting  and  soliciting 
passengers;  that  it  has  granted  an  exclusive  concession  for  such 
jairposes  to  another  company,  but  denies  that  there  ia  or  has  been 
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any  public  or  other  demand  for  the  services  of  the  complainant 
at  said  depot. 

.  Hearing  was  had  on  the  above  matter  at  Pocatello,  Idaho,  at 
ten  o'clock  a.  m.  on  March  22,  1922,  before  Commissioner 
Thompson.  At  said  hearing,  and  in  advance  of  the  reception  of 
any  evidence,  the  defendant  objected  to  further  proceedings  in  | 

the  matter  or  the  taking  of  any  testimony,  on  the  ground  that  the  . 

Commission  was  without  jurisdiction  on  which  objection  the  I 

Commission  reserved  its  ruling  and  the  hearing  proceeded  with 
the  understanding  that  the  defendant  in  submitting  proof  to  the 
Commission  or  introducing  evidence,  does  so  without  submitting 
to  the  jurisdiction  of  the  Commission.  Oral  evidence  was  intro- 
duced by  the  complainant,  and  oral  and  documentary  evidence 
by  the  defendant.  The  hearing  being  concluded,  the  matter  was 
taken  under  advisement  by  the  Commission  and  after  due  con- 
sideration the  Commission  rendered  its  decision  as  follows : 

^Decision. 

The  Commission  will  first  dispose  of  the  objection  of  the  de- 
fendant to  the  taking  of  any  testimony  that  the  Commission  was 
without  jurisdiction. 

[1]  An  issue  is  raised  in  this  matter  as  to  whether  or  not  the 
Yellow  Cab  Company,  the  complainant,  has  been  or  is  being 
discriminated  against  by  the  defendant,  the  Oregon  Short  Line 
Railroad  Company.  In  cases  of  discrimination,  §  2427  of  the 
Compiled  Statutes  of  Idaho,  gives  the  Public  Utilities  Commis- 
sion jurisdiction  in  such  cases.  SecticMi  2427,  supra,  is  as  fol- 
lows, to  wit : 

"^o  public  utility  shall,  as  to  rates,  charges,  service,  facilities 
or  in.  any  other  respect,  make  or  grant  any  preference  or  ad- 
vantage to  any  corporation  or  person  or  subject  any  corporation 
or  person  to  any  prejudice  or  disadvantage.  No  public  utility 
shall  establish  or  maintain  any  unreasonable  diiference  as  to 
rates,  charges,  service  facilities  or  in  any  other  respect,  either  as 
between  localities  or  as  between  classes  of  service.  The  Commis- 
sion shall  have  the  power  to  determine  any  question  of  fact  aris- 
ing under  this  section.'' 

Interpreting  the  issues  in  this  case  under  the  provisions  of  the 
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above  §  2427,  the  Commission  determines  that  it  has  juris- 
diction in  this  case  and  the  objection  of  the  defendant  to  the 
taking  of  any  testimony  is  hereby  overruled. 

At  the  opening  of  the  hearing,  the  attorneys  for  the  complain- 
ant, and  the  defendant  entered  the  following  stipulation,  which 
stipulation  is  made  a  part  of  the  record,  to  wit: 

"It  is  stipulated  and  agreed  by  and  between  the  parties-  hereto 
that  the  place  described  in  the  complaint  is,  and  at  all  times  in 
the  complaint  mentioned,  has  been  private  property  of  the  de- 
fendant, and  that  Bonneville  Street  from  that  point  in  Pocatello 
known  as  the  Yellowstone  Hotel  building,  east  to  the  depot,  is 
or  was  paved  by  the  defendant  at  its  own  cost  and  expense  and 
that  the  sidewalk  and  curb  were  likewise  constructed  by  it  at 
its  own  expense ;  that  the  sidewalk  and  curb  were  constructed  in 
1916  and  the  paving  done  in  1917." 

The  issues  in  this  case  have  been  limited  by  the  statements 
and  testimony  placed  in  the  record  during  the  hearing  and  as 
it  appears  that  the  public  is  not  affected  in  this  case,  the  Com- 
mission win  confine  its  decision  to  the  issues  presented  in  the 
record  by  the  parties. 

The  contention  of  the  complainant,  the  Yellow  Cab  Company, 
a  corporation,  interpreted  from  the  statements  in  the  record,  is 
that  Oregon  Short  Line  has  been  and  now  is  discriminating 
against  the  Yellow  Cab  Company  in  its  right  to  park  its  taxicabs 
and  automobiles  on  that  part  of  Bonneville  Street  commencing 
at  the  alley  east  of  the  Yellowstone  Hotel  and  extending  to  the 
depot. 

The  record  disclosed  by  the  testimony  on  cross-examination 
of  Clyde  L.  Orippen,  the  manager  of  the  taxicab  business  of  the 
Yellow  Cab  Company,  and  statement  of  counsel  as  follows : 

Q.  You  are  asking  the  right  to  park  cars  in  the  street  in  front 
of  the  depot  ? 

A.  Yes,  sir. 

Mr.  Booth :  This  is  the  legal  right  which  we  set  forth  in  our 
complaint. 

Mr.  Thompson:  You  claim  the  right  to  park  outside  the 
curbs  of  Bonneville  street  on  the  open  ground  ? 
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Mr.  Booth :  Any  place  that  parking  is  permitted  by  the  chief 
of  police.  We  do  not  contend  that  we  have  any  right  to  park 
our  cars  on  any  property  except  Harrison  avenue  and  Bonneville 
street  and  only  contend  that  we  have  any  right  there  because  this 
publlo  utility  has  granted  the  same  right  or  that  right  to  all 
members  of  the  public  and  has  discriminated  against  the  Yellow 
Cab  Company  only." 

Again,  on  p.  10  of  the  transcript: 
'     Mr.  Thompson :    Well,  Mr.  Booth,  the  only  question  we  have 
is  between  the  curbs  of  Bonneville  street  or  on  Harrison  street ; 
if  that  is  true,  we  will  not  examine  the  witness  as  to  standing 
outside  of  the  curbs.  '-^  •  y  ;  ^,  ^ 

Mr.  Booth:     That  is  true.'^ 

[2]  It  is  plain  from  the  foregoing  that  the  contention  of  the 
complainant  in  this  case  is  that  it  should  have  the  right  to  park 
its  taxicabs  and  automobiles  on  that  part  of  Bonneville  street 
between  the  Yellowstone  Hotel  and  the  depot.  It  appears  that 
this  portion  of  Bonneville  street  is  a  parcel  of  land  set  apart  by 
the  railroad  company  as  a  means  of  ingress  and  egress  to  and 
from  this  depot ;  that  said  street  is  between  forty  and  fifty  feet 
in  width  and,  according  to  the  testimony  of  the  manager  of  the 
Yellow  Cab  Company,  page  14  of  the  transcript,  the  parking  of 
cars  immediately  in  front  of  the  depot  and  at  the  extreme  end 
of  Bonneville  street  would  inconvenience  the  public  in  turning 
vehicles  in  front  of  the  depot.  He  also  testified  that  it  required 
about  forty-three  feet  within  which  to  turn  the  average  car.  The 
record  further  shows  that  no  person  is  permitted  to  park  cars  on 
said  portion  of  Bonneville  street. 

The  evidence  shows,  on  page  22  of  the  transcript,  that  the 
Depot  Cab  Company  parks  its  cars  on  the  ground  belonging  to 
the  defendant,  but  it  parks  them  exclusively  on  railroad  property 
outside  of  Bonneville  street 

Without  passing  on  the  question  whether  or  not  the  railroad 
company  can  give  exclusive  right  to  the  Depot  Cab  Company  to 
park  its  cars  on  property  belonging  to  the  railroad  company  on 
either  side  of  Bonneville  street,  without  granting  that  right  to 
this  complainant,  as  that  question  has  been  eliminated  by  the 
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statements  in  the  record,  the  Commission  is  limited  in  this  ease 
to  deciding  whether  of  not  the  Yellow  Cab  Company  has  been 
or  is  being  discriminated  against  by  being  denied  the  right  to 
park  cars  on  that  portion  of  Bonneville  street  lying  east  of  the 
Yellowstone  Hotel  to  the  depot. 

The  evidence  shows  that  the  Yellow  Cab  Company  is  permitted 
at  all  times  to  carry  its  passengers  to  the  depot  over  said  street 
and  discharge  them  at  the  depot,  the  same  as  all  other  persons 
and  corporations  using  Bonneville  street  and  no  one  is  allowed 
to  park  cars  on  that  portion  of  Bonneville  street  above  described. 

Mr.  Knickerbocker,  general  superintendent  of  the  Oregon 
Short  Line  Eailroad  Company,  in  his  testimony  on  page  19  of 
the  transcript,  states  the  Yellow  Cab  Company  has  the  same  right 
to  use  Bonneville  street  for  the  purpose  of  receiving  or  discharg- 
ing passengers  and  of  going  across  property  formerly  occupied 
by  company  buildings  as  any  other  person  having  business  with 
the  railroad  company. 

The  Commission  finds:  that  the  Yellow  Cab  Company,  the 
complainant  herein,  is  not  being  discriminated  against  by  the 
Oregon  Short  Line  Railroad  Company  in  not  being  permitted 
to  park  its  cars  on  that  portion  of  Bonneville  street  commencing 
at  the  alley  east  of  Yellowstone  Hotel  and  extending  to  the  depot 
of  the  Oregon  Short  Line  Eailroad  Company  in  Pocatello, 
Idaho. 

It  is  therefore  ordered^  That  said  case  be  and  the  same  hereby 
is  dismissed. 

Done  in  open  session  at  Boise,  Idaho,  this  14th  day  of  June, 
1922,  George  E.  Erb,  E.  M.  Sweeley,  J.  M.  Thompson,  Com- 
missioners. 
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Service  —  Extensione  —  Ouaratitee  of  revenue. 

A  guarantee  of  revenue  which  is  ordered  as  a  ccmdition  precedoit 
to  requiring  a  public  utility  company  to  extend  serrioe  should  be  in 
such  form  that  the  company  can  use  it  as  a  basis  to  n€gotiat«  a  loan 
to  finance  the  extension. 

[May  17,  1922.] 

Application  for  order  requiring  extensions  of  service  de- 
pendent upon  guarantees  of  revenue ;  form  of  contract  of  guar- 
antee held  to  be  insuflScient 

Appearances:  Theodore  D.  Parsons  for  borough  of  Fair 
Haven ;  Edmund  Wilson  for  Tintem  Manor  Water  Copipany. 

By  the  Board:  On  May  26th,  1921,  the  Board  filed  a  report 
following  hearing  of  a  complaint  of  the  Tintem  Manor  Water 
Company.  This  report  contained  findings  and  determinations 
to  the  effect  that  certain  extensions  of  facilities  of  the  said  Tin- 
tem Manor  Water  Company  would  constitute  reasonable  exten- 
sions of  its  existing  facilities,  providing  conditions  set  forth  in 
the  Board's  report  were  complied  with. 

The  Board  stated  that  on  proof  that  all  these  conditions  as 
outlined  *Vith  respect  to  any  or  all  of  the  extensions  have  been 
complied  with,  the  Board  will,  on  application  by  the  complain- 
ant within  sixty  days  from  date  hereof,  order  the  extension  or 
extensions  so  guaranteed  to  be  made  forthwith." 

.The  Board  decided  that  as  the  company  would  be  required  to 
invest  the  amounts  necessary  to  make  the  extensions  it  would 
be  reasonable  for  it  to  be  given  guarantees  of  revenue  from  them, 
^*the  guarantees  to  continue  until,  on  each  extension,  the  revenue 
at  the  legal  rates  of  the  company  shall  equal  the  amount  herein 
indicated  to  be  guaranteed." 

Subsequent  to  the  sixty-day  period  the  Borough's  representa- 
tive submitted  a  form  of  agreement  guaranteeing  revenue  for 
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the  extensions  wanted  and  asked  for  hearing  thereon.  Such 
hearing  has  been  had,  at  which  the  parties  in  interest  were  rep- 
resented. The  company  stresses  the  point  that  one  of  the  con- 
ditions imposed  by  the  Board  was  that  the  assurances  of  revenue 
bhould  be  ^*in  such  form  that  the  company  could,  if  necessary, 
use  them  as  a  basis  to  negotiate  a  loan  to  enable  it  to  finance 
either  or  all  of  said  extensions"  and  claims  that  the  proposed 
agreement  is  not  in  such  fo^n.  The  Board  cannot,  under  the 
limitations  imposed  by  tjie  statute,  order  a  public  utility  to  extend 
its  facilities  at  its  own  expense  unless  it  appears  that  the  ex- 
tension "will  furnish  sufficient  business  to  justify  the  construc- 
tion and  maintenance  of  the  same,  and  when  the  financial  con- 
dition of  the  utility  reasonably  warrants  the  original  expenditure 
required  in  making  and  operating  such  extension.'* 

The  Board  cannot  find  the  foregoing  conditions  to  exist  and  it 
is  evident  that  if  the  extensions  are  to  be  made  there  must  be  some 
agreement  to  guarantee  revenues  which  the  company  could  use 
as  a  basis  to  negotiate  a  loan  as  originally  stated  by  the  Board. 

The  representative  of  the  company  states  that  if  the  Borough 
will  put  the  agreement  "in  any  form  where  we  can  go  to  a  bank 
or  individual  and  they  will  loan  us  that  money  we  will  put  it  in 
in  twenty-four  hours.'* 

As  the  financial  resources  of  the  company  do  not  appear  to  be 
sufficient  for  the  Board  to  order  it  to  make  the  investment  neces- 
s?ary  for  the  extension,  the  Board  would  not  be  justified  in  order- 
ing it  made  unless  it  appeared  that  the  Borough  had  submitted 
to  the  company  an  agreement  in  such  form  as  to  comply  with 
the  condition  heretofore  prescribed,  and  the  company  had  re- 
fused to  enter  into  it  This  does  not  seem  to  be  the  case.  The 
counsel  for  the  Borough  asserts  'T[  personally  think  this  agree- 
ment will  allow  of  its  being  assigned  to  any  bank,  the  revenue 
to  be  derived  from  the  agreement  to  be  assigned  to  any  bank  or 
to  any  party.'*  This  is  not  claimed  to  be  more  than  an  expression 
of  his  opinion.  If  the  Borough  had  produced  or  should  produce 
representatives  of  a  bank  or  some  party  of  responsibility  who 
expressed  willingness  to  loan  the  necessary  funds  oij  the  agree- 
ment and  to  guarantee  the  required  revenue  in  default  of  pay- 
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ment  of  the  same  by  those  supplied  with  the  service  the  condition 
would  be  different 

It  seems  to  the  Board  that  some  effort  to  produce  such  parties 
must  be  made  by  the  Borough  if  it  expects  the  extensions  to  be 
ordered.  The  Board  will  not  finally  dismiss  the  matter.  If  the 
Borough  later  claims  that  it  has  prepared  an  agreement  upon 
which,  if  made,  responsible  parties  will  advance  the  money  neces- 
sary to  finance  the  extensions;  that  it  can  and  will  produce  satis- 
factory evidence  to  that  effect,  but  that,  the  company  refuses  to 
enter  into  the  agreement,  the  Board  will  reopen  the  case  for 
further  hearing. 

Board  of  Public  Utility  Commissioners,  by  Harry  V.  Osborne, 
President,  Harry  Bacharach,  Jos.  F.  Autenreith. 


s:bsw  jxaiSET  board  of  pubuo  irriiiiTY  commissionsrs. 

PRANK  S.  LOGEE 

V. 

HACKENSACK  WATER  COMPANY. 

Service  —  Powers  of  Commisaion  —  Xkctensions  —  Prospect  of  return. 

The  New  Jersey  Board  of  Public  Utility  Commissioners  cannot, 
under  the  limitations  imposed  by  statute,  order  a  public  utility  'to 
extend  its  facilities  at  its  own  expense  unless  it  appears  that  the 
extension  will  furnish  sufficient  business  to  justify  the  construction 
and  maintenance  of  the  same  and  the  financial  condition  of  the  utility 
reasonably  warrants  the  original  expenditure  required  in  making  and 
operating  such  extension. 

[June  22,  1022.] 

Complaint  asking  for  extension  of  water  service;  extension 
ordered,  dependent  upon  compliance  by  complainant  with  con- 
ditions relating  to  guarantee  of  revenues. 

Appearances:  Frank  S.  Logee  in  person;  R.  W.  DeForest 
and  Earle  Talbot  for  the  Hackensack  Water  Company. 

By  the  Board :  This  matter  originally  came  before  the  Board 
as  an  informal  complaint.  Copy  of  a  report  to  the  Board  based 
upon  investigation  by  one  of  the  Board's  inspectors^  submitted 
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« 

May  11th,  1922,  was  sent  to  the  oomplainant.  The  recommenda- 
tion contained  in  said  report  reads  as  follows: . 

*T[t  is,  therefore,  recommended  that  the  Hackensack  Water 
Company  extend  its  mains  along  Washington,  Demrarest,  and 
Cedar  avenues,  Hillsdale,  so  as  to  reach  the  houses  desiring 
water  provided  it  received  in  proper  form  a  revenue  guarantee 
corresponding  to  12  per  cent  per  year  for  the  cost  of  the  ex- 
tension. After  deducting  the  charges  for  fire  service  payable  by 
the  municipality,  the  remainder  is  to  be  apportioned  equitably 
amongst  the  houses  served  from  the  extension  until  the  charges 
for  sOTvice  at  the  regular  rates  when  averaged  over  a  period  of 
at  least  three  consecutive  years  will  become  equal  to  the  pay- 
ments under  the  guarantee." 

This  recommendation  was  not  acceptable  to  the  complainant 
who  thereupon  requested  a  hearing.  The  matter  was  heard  at 
Newark  on  June  7,  1922.  Testimony  was  given  by  the  com- 
plainant on  his  own  behalf  and  by  Earl  Talbot,  secretary  of  the 
water  company. 

From  the  record  made  at  the  hearing  and  further  investigation 
made  by  a  different  inspector  for  the  Board  it  appears  that : 

1 — An  extension  is  required  in  the  township  of  Hillsdale  along 
Washington  avenue  for  an  approximate  distance  of  2200  feet 
eastwardly  to  Cedar  Lane,  thence  along  Cedar  Lane,  northward 
an  approximate  distance  of  2084  feet  to  a  dead  end. 

2 — The  extension  will  require  4284  feet  of  pipe  6  inches  in 
diameter  and  the  estimated  cost  thereof  is  $6,627  or  about  $1.55 
per  foot 

3 — There  are  at  present  22  houses  located  along  the  extension. 
Six  of  these  houses  are  being  supplied  at  the  present  time  through 
a  line  of  pipe  of  small  diameter  installed  at  the  expense  of  the 
owners  or  occupants  thereof. 

4 — The  revenue  from  twenty  houses  of  the  type  located  along 
the  extension  is  estimated  by  the  company's  witness  to  be  between 
$200  and  $225.  This  corresponds  to  an  average  of  from  $10  to 
$11.25  yearly  per  house.  On  the  same  basis  the  revenue  from 
all  of  Ihe  22  houses  erected  including  two  not  completed  would 
be  between  $220  and  $247.50  per  year.  On  the  other  hand  the 
complainant  testified  that  he  had  secured  the  signature  of  eleven 
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other  property  owners  who  are  willing  to  build  in  the  near  future 
along  the  extension.  Also  that  one  of  the  houses  now  supplied 
.|is  being  turned  into  a  boarding  house  while  another  has  a  poultry 
farm  with  over  1000  chickens  which  would  bring  more  than  the 
average  of  $10  to  $11.25  per  year  per  house. 

6 — The  local  taxes  alone  payable  by  the  company  on  its  prop- 
erty in  Hillsdale  are  at  the  rate  of  $4.20  per  hundred  dollaw 
valuation,  or  a  total  of  $278.33.  Also  that  the  fire  service 
revenue  payable  by  the  municipality  would  amount  to  $180  per 
year. 

6 — The  total  revenue  demanded  by  the  company  corresponds 
to  12  per  cent  per  annum  on  the  cost  of  the  extension  which  would 
include  the  revenue  from  the  fire  service  and  the  revenue  col- 
lected from  the  six  houses  now  being  supplied  through  the  private 
line  from  the  present  end  of  the  cast  iron  main. 

7 — The  company  claims  that  it  must  borrow  the  amount  neces- 
sary for  the  construction  of  the  extension  and  that  it  is  up  to 
the  limit  of  the  borrowing  point  now. 

There  has  been  no  evidence  presented  to  refute  the  company's 
claim  as  to  the  length  of  the  extension  required  nor  as  to  the 
cost  thereof.    It  was  brought  out  at  the  hearing  that  the  revenue 
demanded  by  the  company  is  supposed  to  include  a  return  on 
capital  invested,  provision  for  annual  amortization,  taxes,  and 
operating  expenses  incident  to  the  extension  and  other  plant  and 
^pipe  system  required  to  supply  water  to  it.    In  our  opinion  s^^ 
a   revenue   requirement   is   not  nnreasonabla      The   allowance 
claimed  by  the  company  has  been  studied  in  detail  by  thi»  Board 
in  connection  with  other  similar  complaints,  notably  that  of  the 
Boundary   Eealty   Company   v.    Hackensack   Water   Company 
(R.  B.  P.  U.  C.  V.-382)  decided  September  28,  1920. 

The  Board  cannot,  under  the  limitations  imposed  by  tTi^  stat- 
ute creating  it,  order  a  public  utility  to  extend  its  facilities  at  its 
own  expense  unless  it  appears  that  the  extension  "will  furnish 
sufficient  business  to  justify  the  construction  and  maintenance  of 
the  same,  and  when  the  financial  condition  of  the  utility  reason- 
ably warrants  the  original  expenditure  required  in  making  ^" 
operating  such  extension.'* 
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The  revenue  required  from  the  extension  will,  therefore,  be 
as  follows: 

Oost  of  the  eztenBion  $6,627 

Yearly  revenue  required  at  12  per  cent  of  above $705 

Deductions : 

Fire  service  revenue $180 

Revenue  from  the  six  bouses  at  present  supplied  througb 
the  private  line  at  $12  each 72 

Total  deductions   252 

Revenue  to  be  made  up  by  new  applicante  for  water ^  $543 

Each  of  the  owners  or  occupants  of  the  16  houses  now  com- 
pleted or  about  to  be,  together  with  the  eleven  others  who  pro- 
pose to  build  in  the  near  future,  a  total  of  27  takers,  would  have 
to  pay  approximately  $20  per  year  to  make  up  the  required 
revenue.  This  average  is  clearly  above  the  average  revenue  to 
be  expected  from  these  consumers  at  the  ordinary  rates. 

As  recently  as  May  17,  1922,  the  Board  has  decided  in  the 
matter  of  the  Borough  of  Fair  Haven  v.  Tintem  Manor  Water 
Company,  which  involved  an  application  by  the  Borough  for  a 
rehearing  of  a  similar  complaint  for  extensions  on  the  ground 
that  a  certain  form  of  agreement  submitted  by  the  Borough'a 
representatives  fulfilled  the  requirements  imposed  by  the  statute,, 
it  was  decided  that : 

^*The  Board  cannot  find  the  foregoing  conditions  to  exist  and 
it  is  evident  that  if  the  extensions  are  to  be  made,  there  must  be 
some  agreement  to  guarantee  revenues  which  the  company  could 
use  as  a  basis  to  negotiate  a  loan  as  originally  stated  by  the 
Board.'' 

As  to  the  form  of  the  guarantee,  this  Board  haa  recommended 
in  similar  cases  (Boundary  Realty  Co.  v.  Hackensack  Water 
Company)  supra: 

t(*  ».  »  ^jj^ij  ^Y^Q  extension  herein  particularly  set  forth  be 
made  upon  the  Boundary  Realty  Company  entering  into  a  bond 
in  the  usual  form,  with  at  least  one  and  not  more  than  two  free- 
holders in  the  county  of  Bergen  as  sureties,  in  the  penal  sum  of 
$ — — ,  in  accordance  with  the  ^Application  and  Agreement  for 
Extension'  regularly  used  by  the  said  Hackensack  Water  Com- 
pany (excepting  the  requirement  of  a  surety  bond).** 

P.U.R.1922D. 


654       NEW  JERSEY  BD.  OF  PUBLIC  UTIUTY  OOMMISSIONERa 

The  Board,  therefore  finds,  and  determines : 

(1)  That  the  extension  of  4,284  feet  of  6-inch  main  desired 
by  the  complainant  and  other  residents  eastward  along  Washing- 
ton avenue,  thence  north  along  Cedar  Lane,  in  the  township  of 
Hillsdale,  constitutes  a  reasonable  extension  of  the  existing 
facilities  of  tne  Hackensack  Water  Company,  providing  the  fol- 
lowing conditions  are  complied  with  within  sixty  days  from 
date  hereof: 

a — The  company  is  to  receive  an  assurance  of  a  total  revenue 
corresponding  to  12  per  cent  per  annum  of  the  actual  cost  of 
the  extension,  but  which  shall  not  aggregate  more  than  $795  per 
vcar. 

b — That  the  assurance  of  revenue  recited  above  in  (a)  is  to 
be  in  such  form  that  the  company  could,  if  necessary,  use  it  as 
a  basis  to  n^otiate  a  loan  to  finance  said  extension. 

c — The  revenue  from  fire  service  payable  by  the  municipality 
and  the  revenue  collected  from  the  six  houses  now  served  through 
a  private  line,  as  well  as  the  revenue  from  future  customers, 
beyond  the  number  of  prospective  customers  who  may  participate 
in  the  revenue  guarantee,  along  said  extension  is  to  be  credited 
to  the  account  of  the  guarantors,  pro  tanto,  in  accordance  with 
the  amount  guaranteed  by  each. 

d — The  guarantee  shall  continue  imtil  the  amount  of  revenue 
per  year,  averaged  over  a  period  of  three  years,  derived  from 
service  along  said  extension,  at  the  regular  rates,  shall  equal  the 
aggregate  amount  guaranteed  per  year.  In  no  case  shall  the 
guarantee  continue  beyond  a  period  of  ten  years  from  the  date 
thereqf. 

(2)  That  upon  proof  that  all  of  the  conditions  as  outlined  in 
(1)  the  Board  will,  on  application  by  the  complainant  within 
sixty  days  from  date  hereof,  order  the  extension  so  guaranteed 
to  be  made  forthwith. 

Board  of  Public  Utilily  Conmussioners,  by  Harry  V.  Osborne, 
President,  Harry  Bacharach^  Jos.  F.  Autenreith. 
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OTTO  PPAPF  as  Mayor  of  Oneida 

V. 

ADIEONDACK  POWER  &  LIGHT  COEPOBATION. 

[Case  No.  8028.] 

Tatuation  —  Historical  €f08t  —  Ten-year  average  prices. 

1.  An  estimate  of  cost  based  upon  ten-year  average  prices  was 
held  to  represent  the  reasonable  value  of  utility  property  for  rate- 
making  purposes  after  a  consideration  of  estimates  of  reproduction 
cost  and  original  cost  as  well  as  other  facts  and  circumstances  having 
a  bearing  upon  the  value. 

yaluatian  —  Accrued  depreciation  —  l}epreciati€ni  of  overheads, 

2.  An  estimate  of  cost  based  upon  ten-year  averages  may,  under 
some  circumstances,  be  adopted  as  the  fair  value  of  utility  property 
without  depreciating  overheads  along  with  the  items  to  which  they 
relate,  although  accuracy  would  doubtless  require  depreciation  of  the 
overheads. 

"Discrimination  —  Kates  —  Large  and  smaU  consumers, 

3.  It  is  axiomatic  that  in  fixing  rate  schediQes  there  should  be  as 
little  discrimination  as  possible  between  large  and  small  consumers 
since  excess  rates  should  not  be  charged  to  some  in  order  to  serve 
others  at  a  low  rate. 

Mates  —  Reasonableness  ^  Comparison, 

4.  A  serious  study  should  be  made  of  the  causes  for  rates  being 
largely  in  excess  of  those  charged  in  other  communities  operated  by 
the  same  company,  although  a  comparison  of  rates  with  those  in  effect 
in  other  territory  is  of  little  value  in  determining  the  reasonableness 
of  the  rates  because  the  local  conditions,  including  the  value  of  the 
investment,  are  so  generally  dissimilar. 

Valuation  —  Ooing  value  —  Necessity  of  evidence, 

5.  No  allowance  should  be  made  for  going  value  in  the  absence  of 
proof  to  establish  this  value  when  the  utility  has  taken  over  the  prop- 
erty as  a  going  concern  and  its  *'get  going  value"  has  presumably  been 
paid. 

Setum  —  Amount  ^  Cost  of  money, 

6.  A  public  utility  company  is  not  necessarily  entitled  to  a  net 
return  of  10  per  cent  instead  of  8  per  cent  upon  a  showing  that  it 
pays.  8  per  cent  to  a  large  number  of  its  security  holders,  since  public 
utilities  cannot  expect  to  collect  from  consumers  such  rates  as  will 
continue  to  pay  expenses  and  furnish  a  fair  return  when  investment 
and  operating  expenses  may  be  excessive. 


Return  —  Reasonableness  —  Overbuilt  plant. 

Discussion  of  a  reasonable  return  on  overbuilt  utility  plants,  p.  662. 
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Valuation  —  Building  for  future  needs. 

Statement  that  it  is  probably  more  economical  to  constnici  a  large 
plant  in  entirety  than  to  add  from  time  to  time  as  businesB  increases, 
p.  063. 

Bates  ^  Beasonahleness  —  Attraction  of  business, 

Diftcuseion  of  the  duty  of  a  public  utility  company  to  lell  its 
product  at  reasonable  rates  in  order  to  attract  more  business,  p.  665. 

[May  24,  1922.] 

Complaint  against  prices  charged  for  gas;  complaint  sub- 
tained  and  new  rate  schedule  authorized. 

Appearances:  James  F.  McKinney,  Amsterdam,  general 
counsel,  Adirondack  Power  and  Light  Corporation,  by  Daniel 
F.  Imrie,  of  counsel;  Victor  Starzenski,  Schenectady,  general 
suporintendent,  gas  department,  Adirondack  Power  &  Light  Cor- 
poration; D.  C.  Burke,  City  Attorney,  Oneida;  Jay  Farrier, 
Oneida,  for  Oneida  Chamber  of  Commerce  and  consumers  of  gas 
in  Oneida ;  Alton  D.  Adams,  6  Beacon  street,  Boston,  Massachu- 
setts, for  the  city  of  Oneida. 

Blakeslee,  Commissioner :  The  Adirondack  Power  and  Light 
Corporation  filed,  in  November,  1920,  a  schedule  of  rates  for  gas, 
applicable  in  and  about  the  city  of  Oneida,  and  to  be  effective 
as  of  January  1,  1921.  The  former  rate  had  been  $1.85  per  M 
cubic  feet  with  a  prompt  payment  discount. 

The  new  rates  so  filed  were : 

Rate;  Step;  Metered: 

First  100  cu.  ft $.76    per  100  cu.  ft.  per  month 

Next  900  cu.  ft.   225  per  100  cu.  ft  per  month 

Next       4,000  cu.  ft 20    per  100  cu.  ft.  per  month 

Next       6,000  cu.  ft.    175  per  100  cu.  ft.  per  month 

Next     40,000  cu.  ft 15     per  100  cu.  ft.  per  month 

AUover 50,000  cu.  ft 125  per  100  cu.  ft.  per  month 

Availability: 

To  all  consumers  within  the  present  limits  of  the  city  of  Oneida 
and  territory  immediately  adjacent,  only  where  our  mains  extend. 

Minimum  Charge: 

No  monthly  bill  shall  be  less  than  $1  per  montL 
Prompt  Payment  Discount: 

A  discount  of  1  cent  per  100  cubic  feet  if  payment  is  made 
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within  10  days  of  date  of  bilL    No  discount  allowed  where  net 
amount  of  bill  will  be  less  than  the  minimum  charge. 

Thereafter,  Otto  PfafF,  then  mayor  of  the  city  of  Oneida,  filed 
with  the  former  Public  Service  Commission  a  complaint  against 
such  rates.  No  hearings  were  held  by  the  former  Commission. 
This  Commission  held  hearings  July  8,  August  30,  September 
16,  December  15,  December  31,  1921,  and  March  17,  and  20, 
1922.-    Briefs  were  submitted  by  both  parties  May  3,  1922. 

The  city  did  not  submit  figures  bearing  on  the  value  of  the 
property  of  the  company.  The  company,  however,  offered  five 
separate  statements  as  to  the  value  of  its  property,  based  on  (a) 
original  cost,  (b  and  c)  reproduction  cost,  (d)  cost  on  basis  of 
ten-year  average  prices,  and  (e)  estimated  original  cost 

Company's  Exhibit  No.  12  purports  to  give  original  costs  from 
its  books  of  $209,470.80.  Mr.  Starzenski,  for  the  Company, 
estimates  reproduction  cost  as  of  June  1,  1921,  at  $367,137.13 
(Exhibit  No.  18).  He  estimates  the  value  of  the  property  based 
on  the  ten-year  average  prices  as  $233,103.65  (Exhibit  No.  19). 
Mr.  Cheney  estimated  original  cost  (Exhibit  No.  21")  as  $242,- 
839.42,  and  reproduction  cost  as  of  June  1,  1921,  at  $427,419.28 
(Exhibit  No.  21).  The  differences  between  the  company's  book 
figures,  Mr.  Starzenski^s  ten-year  average  cost  estimate,  and  Mr. 
Cheney's  estimated  original  costs  are  not  great.  Concededly 
much  imcertainty  existed  as  to  the  correctness  of  part  of  the 
Company's  book  figures. 

[1]  Eates  should  be  based  upon  the  reasonable  and  fair  value 
of  the  property  as  it  exists  at  the  time  of  hearing,  and  neither 
original  costs  nor  reproduction  cost  new,  considered  separately, 
are  determinative,  but  consideration  must  be  given  to  both,  as 
well  as  to  all  other  facts  and  circumstances  which  have  a.  bearing 
upon  the  value.  These  estimates  of  reproduction  costs,  original 
costs,  and  value  of  the  property,  based  on  ten-year  average  prices, 
have  been  carefully  considered,  and  we  find  that  the  ten-year 
average  costs  represent  the  reasonable  value  of  the  property  for 
rate-making  purposes. 

This  ten-year  average  cost  estimate  (Exhibit  No.  19)  is 
claimed  to  be  based  on  average  actual  prices,  year  by  year,  1911- 
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1920,  of  the  various  items  going  to  make  up  the  property;  de- 
I)reciation  is  then  applied  to  these  prices  on  the  basis  of  inspee- 
tion,  for  all  the  property  except  the  distribution  system,  where 
the  depreciation  percentage  was  estimated.' 
This  exhibit  is  summarized  as : 


Valuation  of  Fwed  Property  aa  of  June  1,  192 1,  Baaed  on  Average  Prvxt 

for  ten  Years  1911  to  1920,  Inclusive, 

Reproduction 


Land  devoted  to  gas  operations  ........ 

General  structures   ( none ) 

General  eauipment 

Works  and  station  structures  

Holders    

Furnaces,  boilers,  and  accessories    , 

Steam  engines   

Water  gas  sets  and  accessories 

Purification  apparatus  , 

Accessory  equipment 

Trunk  lines  and  mains 

Gas  services   

Gas  meters 

Gas  meter  installation  

Gas  tools  and  implements • , 

Gas  laboratory  equipment 

Organization,  engineering,  superintendence, 
law  expenses  during  construction,  in- 
juries during  construction,  taxes  during 
construction,  miscellaneous  construction 
expense,  and  overhead  expense 


cost  10  yean 
avera^  prices 


Totals 


$2,000.00 

1,100.00 

32,429.11 

27,250.00 

7,190.00 

150.00 

25,407.00 

6,850.00 

7,358.00 

47,376.74 

21,218.40 

12,756.79 

2,552.00 

220.00 

395.00 


38,850.61 


$233,103.65 


Reproduction 

cost  less 
depreciation 


$2,000.00 

830.00 

25,594.19 

19,425.00 

7,033.50 

150.00 

25,397.00 

6,705.00 

5,359.80 

37,388.38 

19,096.56 

10,205.43 

2,552.00 

165.00 

355.50 


88,850.61 


$200,107.97 


In  the  language  of  the  company's  expert,  this  embodies  a  de- 
tailed inventory  and  appraisal  of  the  entire  property  used  in 
the  gas  business  at  Oneida,  depreciated  according  to  his  judg- 
ment. It  thus  includes  the  high  costs  of  the  war  period,  as  well 
as  the  low  costs  prevalent  prior  tQ  1914;  and  the  depreciation 
set  up  must  fairly  represent  the  actual  condition  of  the  property 
based  on  the  company's  experience. 

[2]  While  accuracy  would  doubtless  rfequire  depreciation  of 
the  overheads,  along  with  the  items  to  which  they  relate,  yet  in 
view  of  the  circumstances,  this  figure  of  $200,108  will  be  taken 
a?  representing  the  fair,  value  of  the  fixed  property  of  this  com- 
pany in  Oneida  aa  of  June  1,  1921. 
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Operaiions. 

This  company  also  manufactures  and  sells  gaa  in  the  cities 
of  Schenectady,  Saratoga  Springs,  and  Glens  Falls,  as  well  as 
in  three  unincorpoAted  villages.  The  Oneida  plant  consists  of 
two  separate  water  gas  sets  of  a  rated  capacity  of  20  M  cubic 
feet  per  hour  for  each  machine.  The  plant  is  a  replacement  of 
a  coal  gas  plant  formerly  operated  in  Oneida  which  has  been 
very  largely  discarded. 

It  is  admitted  that  this  plant  is  about  four  times  greater  than 
is  necessary  for  the  present  need  of  consumers  in  the  territory, 
but  the  company  insists  that  it  is  the  minimum  size  that  could 
be  installed,  and  although  it  may  be  over-sized  for  the  present 
demand,  it  is  more  economical  and  efficient  than  an  installation 
of  lesser  capacity. 

Annual  sales  of  gas  in  the  city  of  Oneida  amount  to  approxi- 
mately 26,000  M  cubic  feet.  There  are  about  1400  consumers, 
and  the  average  monthly  consumption  is  between  1500  and 
1600  cubic  feet.  The  company  claims  this  low  consumption  is 
largely  due  to  the  fact  that  gas  is  not  used  for  heating  water. 
Outside  of  this,  there  appears  to  be  nothing  affecting  the  pro- 
duction and  distribution  of  gas  in  Oneida  which  would  differ- 
entiate it  from  other  municipalities  of  similar  size  and  situation. 
The  present  works  are  of  comparatively  recent  construction,  al- 
though much  of  the  distribution  system  (16.26  miles  of  mains 
in  1920)  is  not.  The  company's  first  complete  year  of  operation 
of  the  water  gas  sets  was  the  year  1921. 

One-half  of  all  consumers  in  Oneida  use  1000  cubic  feet  of 
gas  or  less  per  month;  but  these  use  only  17.7  per  cent  of  the 
gas  sold.  About  81  consumers  use  6000  M  cubic  feet  or  over  per 
month.  Lost  and  unaccounted  for  gas  has  totaled  about  15  per 
cent  of  production. 

Effect  of  Present  Bates. 

Under  present  rates  the  maximum  price  for  gas  in  Oneida  is 
$2.77  per  M  cubic  feet  The  following  tabulation  shows  the 
rates  paid :  ' 
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Amount...  1000   1500   2000   2500   3000   3600  4000   4500     5000 
Rate $2,776  $3,776  $4,775  $6,776  $6,776  $7,776  $8,776  $9,776  «a0.775 


-<•• 


Cost  per  M  f  $2.77     $2.61    $2.38    $2.31     $2.26    $2.22    $2.19     $2.17  ^.15 

Consumers  using  500  feet  (April,  1921,^23  consumers  used 
average  of  598  cubic  feet,  Exhibit  No.  16),  pay  $1.65  ax*  at  a 
rate  of  $3.30  per  M  cubic  feet. 

[3]  Under  the  operation  of  the  above  schedule,  a  considerable 
difference  exists  in  favor  of  those  who  use  more  than  the  a'srcrage 
quantity.  As  the  privilege  of  enjoyment  of  a  utility  depends 
on  its  common  use  and  benefit,  it  is  axiomatic  that  there  stould 
be  as  little  discrimination  as  possible  betv^een  large  and  small 
consumers.  Excess  rates  should  not  be  charged  to  some  in.  order 
to  serve  others  at  a  low  rate. 

[4]  The  rates  now  effective  for  gas  manufactured  and  sold  by 
this  same  company  in  Schenectady,  Saratoga  Springs,  and  Olens 
Falls  are : 

Schenectadj     .•••.. $1.60  per  liC    cu.  ft 

Saratoga    Springs 1.80  per  ^C    cu.  ft 

Glens  Falls    2.15  per  IC    cu.  ft 

and  the  maximum  rate  in  Oneida  is  greater  than  the  ma^^imum 
charged  in  Watertown,  Rome,  Syracuse,  Utica,  Glovex^ville, 
Johnstown,  Amsterdam,  Norwich,  Ithaca,  Oswego,  Ogdentsburg, 
Geneva,  and  Auburn.  A  comparison  of  rates,  however,  with 
those  in  effect  in  other  territory  is  of  little  value  in  determining 
the  reasonableness  of  a  rate,  because  the  local  conditions,  includ- 
ing the  value  of  the  investment,  are  so  generally  dissimilar-  But 
when  rates  are  largely  in  excess  of  those  charged  in  otheT  com- 
munities, operated  by  the  same  company,  it  is  evident  that  a 
serious  study  should  be  made  of  the  causes  therefor.  Tbe  city 
claims  that  with  more  moderate  rates,  decidedly  more  ga^  could 
be  sold,  and  that  a  reasonable  flat  rate  would  be  more  satisfactory 
even  if  it  were  not  so  scientific. 

Any  discussion  of  rates  in  Oneida,  however,  inevitably  leads 
to  the  question  of  capacity  of  the  plant  viewed  from  the  stand- 
point of  prudent  and  careful  investment. 

Oaing  Value  and  Raie  of  Retvm, 

[5]  The  company  contends  that  it  is  entitled  to  set  op  as  a 
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l^art  of  its  rate  base  the  sum  of  $103,702.25,  being  the  accumu- 
lated deficiency  below  an  8  per  cent  return,  for  the  eleven  years 
from  1910  to  1920  inclusive.     (Company's  Exhibit  No.  5.) 

The  East  Creek  Company  operated  in  Oneida  for  many  years ; 
eight  years  ago  it  was  sold  to  the  Adirondack  Electric  Power 
Corporation,  which  was  sold  in  July,  1920,  to  the  Mohawk  Edi- 
son Company.  This  Company  was  reorganized  in  1920  as  the 
Adirondack  Power  &  Light  Corporation.  Much  of  this  claimed 
deficiency  must  have  been  paid  for  by  consumers  during  prior 
operation  of  the  property.  When  the  present  Company  took  over 
the  property,  it  had  been  a  "going"  concern,  and  its  "get  going'' 
costs  had  presumably  been  paid.  "Get  going"  value,  or  the  cost 
of  establishing  business,  has  no  relation  whatever  to  expenses  of 
promotion,  organization,  foreclosure,  or  consolidation,  and  the 
return  contemplated  in  the  decisions  on  this  point  is  based  on 
actual  investment  and  not  on  securities  issued.  No  such  proof 
89  is  required  to  establish  this  value  has  been  furnished  in  this 
case.  (Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  29  Sup. 
Ct.  Rep.  148,  53  L.  ed.  371 ;  People  ex  rel.  Kings  County  Light- 
ing Co.  V.  Willcox,  210  N.  Y.  479,  51  L.R.A.(N.S.)  1,  104  N. 
E.  911;  Galveston  Electric  Co.  v.  Galveston  (U.  S.  Sup.  Ct. 
Adv.  Ops.  1921-22,  p.  882),  P.U.R.1922D,  159,  66  L.  ed.  — , 
42  Sup.  Ct.  Rep.  351. 

[6]  The  company  also  claims  to  be  entitled  to  a  net  return  of 
10  per  cent,  and  insists  that  8  per  cent  is  not  adequate,  for  the 
reason  that  it  pays  8  per  cent  to  a  large  number  of  its  security 
holders.    With  this  contention  we  do  not  agree. 

As  has  been  said,  "it  should  be  and  is  the  policy  of  this  Com- 
mission to  reward  good  management  of  public  utilities.'*  Public 
utilities  cannot  have  any  investment,  no  matter  how  excessive, 
any  operatj^  expenses,  no  matter  how  extravagant,  and  expect 
to  collect  from  consumers  such  rates  as  will  continue  to  pay  these 
expenses  and  furnish  what  has  been  called  "a  fair  return.''  Con- 
sumers have  the  right  to  demand  the  best  service  at  reasonable 
rates. 

A  utility  which,  by  prudent  and  efficient  management,  can 
furnish  its  product  or  service  at  a  minimum  price,  should  be 
allowed  a  higher  return  than  a  company  which,  through  lax 
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management  or  uneconomical  methods,  is  forced  to  demand  higher 
rates  frofn  consumers. 

In  some  cases,  the  return  claimed  by  the  company  here,  might 
not  be  too  great,  in  fact,  the  lower  that  rates  are  made,  consistent 
with  proper  quality  and  service,  the  higher  (within  reasonable 
limits)  might  be  the  return.  This  has  no  application,  however, 
here,  as  such  conditions  do  not  exist. 

Over-Building  of  Plant. 

A  real  issue  in  this  case  is:  Was  it  a  wise  and  prudent  invest- 
ment for  this  company  to  build  such  a  plant  in  view  of  existing 
conditions  and  future  probabilities  ?  The  consuming  public  in 
Oneida  evidently  had  cause  to  demand  better  service  than  the 
old  coal  gas  plant  could  furnish.  The  company  claims  that  the 
present  plant  represents  a  sincere  effort  on  its  part  to  remedy 
the  situation  formerly  existing;  that  it  was  believed  the  old 
plant  could  be  developed,  and  that  increased  business  would  come ; 
and,  therefore,  the  added  capital  was  invested  and  the  plant  built 
Whether  Ihe  company  planned  wisely,  managed  judiciously,  or 
had  the  right  vision,  is  difficult  to  say.  From  the  facts,  it  would 
not  so  appear. 

The  question  has  been  passed  upon  frequently  by  courts  and 
Comimissions,  but  the  dividing  line  between  reasonable  and  ex- 
cessive provision  for  future  growth  has  never  been  defined  with 
certainty.  It  seems  well  settled  that  a  utility  which  is  over-built 
should  be  permitted  to  chai^  such  rates  as  will  produce  sufficient 
revenue  to  meet  its  operating, expenses,  create  a  proper  deprecia- 
tion reserve,  and  have  a  fair  return  upon  such  part  of  the  in- 
vestment as  is  necessary  to  serve  the  territory  in  which  it  operates. 
(Capital  City  Gas  Light  Co.  v.  Des  Moines,  72  Fed.  829;  Boise 
City  Irrig.  &  Land  Co.  v.  Clark,  131  Fed.  415,  65  ^p.  A.  399 ; 
Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  u.  S.  352,  57 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann. 
Cas.  1916A,  18 ;  Covington  &  L.  Tump.  Road  Co.  v.  Sandford, 
164  TJ.  S.  578,  17  Sup.  Ct.  Rep.  198;  Southern  Pacific  Co.  v. 
Bartine,  170  Fed.  725;  Bellamy  v.  Missouri  &  N.  A.  R  Co.  215 
Fed.  18,  L.R.A.1915A,  1,  131  C.  C.  A.  326.) 

The  leading  case  is  that  of  San  Diego  Land  &  T.  Co.  v.  Jaspar, 
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189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  571,  where  the 
Supreme  Court  of  the  United  States  declares : 

"If  a  plant  is  built,  as  this  probably  was,  for  a  larger  area 
than  it  finds  itself  able  to  supply,  or  apart  from  that,  if  it  does 
not,  as  yet,  have  the  consumers  contemplated,  neither  justice  nor 
the  Constitution  requires  that,  say,  two-thirds  of  the  contem- 
plated number  should  pay  the  full  return." 

The  Public  Service  Commissions  of  many  states  have  been 
equally  definite.  (Re  Chicago,  ITorth  Shore  &  Milwaukee  R.  Co. 
(HI.)  P.U,R.1918A,  388,  422,  424,  425;  Redding  v.  Northern 
California  P.  Co.  (Cal.)  P.U.R.1916F,  801;  Re  Potomac  Elec- 
tric P.  Co.  (D.  C.)  P.U.R.1917D,  663;  Sherman  v.  CWifornia- 
Michigan  Land  &  Water  Co.  (Cal.)  P.U.R1918D,  93 ;  Re  Stock- 
ton Springs  Water  Co.  (Me.)  P.TJ.R.1920E,  918;  Long  Branch 
Commission  v.  Tintem  Manor  Water  Co.  70  N.  J.  Eq.  71 ;  Potee 
V.  Brooklyn  &  Curtis  Bay  Light  &  Water  Company  (Md.)  P.TJ.R. 
1915A,  42;  Re  Murray,  (Cal.)  P.U.R.19170,  521,  523;  Re 
Moss  Beach  Realty  Co.  (Cal.)  P.U.R.1916C,  600;  Belleville  v. 
St.  Clair  County  Gas  &  E.  Co.  (111.)  P.U.R1915F,  235;  Mil- 
ford  y.  Milford  Electric  Co.  (Mich.)  P.U.R1922B,  418.) 

In  the  last  case  mentioned,  the  Commission  said  at  page  420 : 

*TT6  one  would  say  that  a  utility  which  expended  $100,000 
in  the  construction  of  a  plant,  where  a  plant  costing  $50,000 
would  render  the  same  service,  should  be  allowed  to  earn  a  fair 
return  upon  what  engineers  find  the  more  expensive  plant  should 
have  cost.  .  .  .  The  customers  are  not  interested  particularly 
in  how  the  current  is  furnished,  but  they  are  interested  in  having 
it  furnished  economically  and  in  sufficient  quantities  to  meet  the 
demand.  .  .  .  The  fact  that  the  Milford  Electric  Company 
has  an  investment  far  in  excess  of  what  is  reasonably  required, 
is  no  fault  of  the  people  of  Milford  and  they  should  not  be  called 
upon  to  pay  rates  which  will  produce  a  return  upon  an  unnecea- 
sary  investment." 

It  probably  is  more  economical  to  construct  a  large  plant  in 
entirety  than  to  add  from  time  to  time  as  business  increases.  A 
plant  constructed  as  an  entirety  is  usually  more  efficient,  certainly 
more  harmonious  in  structure^nd  undoubtedly  more  economical 
in  operation.    It  is  also  the  duty  of  public  utilities  to  take  account 
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of  the  probable  increased  demand  due  to  growth  in  population. 
(This  has  been  found  particularly  true  in  the  investigation  of  the 
affairs  of  telephone  companies,  where,  nearly  every  prudently 
projected  plant  has  more  or  less  idle  equipment  on  hand  for 
future  development  in  order  to  promptly  meet  increased  demands 
for  service.)  And  some  latitude  must  be  allowed  for  prudent 
overbuilding  of  plant,  lest  the  necessary  capital  be  kept  away 
from  utility  investment 

But  in  the  instant  case,  the  company  admits  that  its  plant  is 
four  times  greater  than  present  needs  require;  therefore,  the 
fixed  charges  of  this  plant  have  to  be  covered  or  carried  by  the 
relatively  small  amount  of  gas  sold.  If  this  company  were  al- 
lowed a  full  return,  and  in  order  to  get  it  could  charge  whatever 
rate  is  necessary,  it  might  thereby  become  relieved  of  the  neces- 
sity of  prudent  and  economical  management  and  be  enabled  to 
pass  the  burden  of  its  mistakes  or  misjudgment  on  to  the  con- 
sumers.    This  should  not  be. 

Unfortunately,  in  this  case  there  was  no  evidence  presented 
of  what  a  gas  plant  of  approximately  suitable  capacity  to  meet 
the  demand  in  Oneida  would  cost  In  the  absence  of  such  evi- 
dence, and  in  view  of  the  conclusions  hereinafter  reached  relating 
to  operating  expenses,  we  will  not  attempt  to  supply  this  de- 
ficiency. An  equitable  result  has  been  arrived  at,  despite  this 
absence  of  proof. 

Bate  Base. 

This  should  be  made  up  of  the  amount  fixed  by  the  company 
as  the  depreciated  value  of  its  property,  together  with  working 
capital  made  up  as  follows : 

Value  of  property  (Exhibit  No.  19)    .' $200,108.00 

Working  capital: 

Materials  and  supplies    $4,000.00 

Six  weeks  operating  expenses  (less  taxes  and  amor- 
tization)      6,000.00 

9,000.00 

Totol $209,108.00 

Operating  Expenses, 

Exhibit  No.  25  gives  the  detailed  operating  expenses  for  the 
year  ending  December  81,  1921. 
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Production  expenses   $20,398.28 

Distribution  expenses  8,109.66 

Conunereial  expenses    •. 4,571.23 

General  expenses   (including  amortization )    .....•••  3,753.29 

Amortization     2,085.74 

Taxes    4,140.02 

Unbollectible  bills   89.10 

Total     $52,147.32 

As  total  sales  for  1921  were  25,043.6  M  cubic  feet,  this  in- 
dicates a  cost  of  production  of  $2,082  per  M  cubic  feet  of  gas 
sold. 

Based  on  Exhibit  No.  8  (estimate  of  cost  of  production  for 
12  months  ended  Hay  31,  1922)  the  company  claims  a  cost  of 
operation  of  $1.93  per  M  cubic  feet  and  sales  of  26,501  M  cubic 
feet. 

The  city,  by  its  expert,  Mr.  Adams,  insists  that  the  cost  of 
production  of  gas  in  Oneida  should  not  materially  exceed  the 
company's  estimate  of  such  cost  ($1.35  per  M  cubic  feet  in  its 
Saratoga  Springs  property.  Mr.  Adams  claims  the  Oneida  costs 
for  1922  should  not  exceed  $1.36. 

The  expenses  for  amortization,  taxes,  and  uncollectible  bills 
in  1921  axe  viewed  as  proper  and  necessary.  These  aggregated 
$6,314.86  or  $.212  per  M  cubic  feet  of  sales.  The  balance  of 
production  expenses  was  $1.87  per  M  cubic  feet. 

Taking  all  the  circumstances  into  consideration,  it  is  felt  that 
production  expenses  (excluding  amortization,  taxes,  and  uncol- 
lectible bills)  should  not  exceed  $1.38  per  M  cubic  feet  of  sales. 
This  would  be  $1.60  per  M  cubic  feet;  $.25  more  than  the  city 
would  allow  (Exhibit  No.  23),  and  $.33  less  than  the  company 
estimates  (Exhibit  No.  8). 

This  company,  if  it  expects  to  have  a  profitable  business  in 
Oneida,  must  sell  more  gas.  It  cannot  do  this  at  excessive  rates. 
It  should  sell  more  at  reasonable  prices.  A  very  real  effort  to 
meet  these  estimated  production  expenses  must  be  made. 

Rates. 

With  sales  of  27,000  M  cubic  feet  and  production  expenses  of 
$1.60  per  M  cubic  feet  of  sales,  the  total  operating  expenses  will 
be  $43,200  on  an  annual  basis.  From  this  should  be  deducted 
$1,000  for  merchandise,  jobbing,  and  miscellaneous  revenues. 
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(Oompanys  estimate  $1,160.50;  Exhibit  No.  8).  A  rate  of 
$2.20  per  M  cubic  feet  will  provide  an  8  per  cent  return  on  the 
entire  rate  base,  making  no  deductions  for  the  evident  over-build- 
ing of  plant.  This  rate  should  be  established  for  a  period  of  at 
least  six  months.  It  expresses  our  best  judgment  in  the  con- 
clusion reached.  The  figures  of  experience  will  provide  the  best 
check. 

It  follows  that  an  order  should  be  made,  fixing  $2.20  per  M 
cubic  feet  as  the  maximum  price  to  be  charged  for  gas  by  the 
Adirondack  Power  &  Light  Corporation  in  its  Oneida  territory. 
Such  rate  to  be  effective  July  1,  1922,  and  continue  in  effect 
until  January  1, 1923^  and  thereafter  until  the  Commission  shall 
otherwise  direct. 


WISOONS»{  SUPKBMl?  COURT. 

CITY  OP  EAU  CLAIRE  et  aL 

v. 

EAILEOAD  COMMISSION  et  al. 

[Nos.  118,  119,  120.] 

Rates  ^  Beaaonahleness  ^  Segregation  of  municipalities  ^  Cost  of 
service. 

The  Wisconsin  Commission  is  required  to  treat  each  municipcdity 
as  a  unit  in  fixing  electric  rates  of  a  large  utility  supplying  energy 
to  several  municipalities  over  a  loop  system  originating  at  a  water 
power  plant,  and  the  rate  must  be  based  upon  the  cost  to  the  utility 
of  serving  the  individual  municipality  rather*  than  the  average  cost 
of  serving  many  distinct  and  scattered  municipalities. 


Appeal  and  review  —  Commission  orders  ^»  PremcftipMon  as  to  rea^ 
sonahleness. 

Discussion  of  the  duty  of  a  court  in  reviewing  orders  of  a  Com- 
mission fixing  rates,  p.  670. 

Rates  —  Beasonahleness  —  Judicial  review. 

Discussion  of  the  reasonableness  of  rates  considered  upon  appeal 
to  the  court,  p.  672.  "^ 

[July  8,  1922.] 

Appeal  from  a  judgment  of  the  circuit  court  reversing  a  Com- 
mission order  fixing  rates ;  judgment  affirmed. 
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These  actions  were  brought  by  the  plaintiffs  and  respondents 
to  review  an  order  of  the  Railroad  Commission  fixing  the  rates 
to  be  charged  by  the  Wisconsin-Minnesota  Light  &  Power  Com- 
pany, a  public  utility,  furnishing  electrical  energy  to  the  plain- 
tiffs cities.  The  cases  involve  the  same  facts,  were  argued  to- 
gether, and  will  be  disposed  of  in  one  opinion. 

Prior  to  June  1,  1914,  the  Chippewa  Valley  Railway  Light 
&  Power  Company  owned  and  operated  certain  hydro-electric 
generating  plants  consisting  of  two  dams  on  the  Red  Cedar 
Rivey.  It  also  operated  a  dam  in  the  city  of  Chippewa  Falls  and 
owned  and  operated  a  leasehold  interest  in  the  so-called  Dells 
Dam  located  in  the  city  of  Eau  Claira  On  that  date  it  was 
furnishing  electric  current  for  lighting  and  power  purposes  in 
the  cities  of  Menomonie,  Chippewa  Falls,  Eau  Claire,  and  Al- 
toona,  as  well  as  the  villages  of  Elmwood,  Spring  Valley,  and 
Ellsworth.  It  had  also  built  a  transmission  line  and  was  fur- 
nishing electric  eiiergy  to  Red  Wing,  Minnesota.  On  that  date 
it  had  under  construction  a  transmission  line  from  Altoona  easter- 
ly, 8  miles,  to  Fall  Creek.  It  had  under  consideration  the  pro- 
jection of  a  line  from  Ellsworth  to  Hastings,  and  had  contracted 
to  supply  certain  Minnesota  cities  along  the  Mississippi  River 
from  Red  Wing  to  Winona,  The  plants  then  owned  and  operated 
by  it  supplied  ample  power  to  meet  the  demands  for  electric 
energy  by  all  of  the  communities  then  supplied  by  it  or  imder 
contemplation. 

On  June  1,  1914,  the  Wisconsin-Minnesota  Light  &  Power 
Company  acquired  all  of  the  stock  of  the  Chippewa  Valley  Rail- 
way Light  &  Power  Company.  The  Wisconsin-Minnesota  Light 
&  Power  Company  owned  the  lighting  plant  at  Red  Wing,  Min- 
nesota, and  another  at  La  Crosse,  Wisconsin,  the  power  for  which 
was  generated  by  a  large  steam  plant.  •  The  property  of  the 
Chippewa  Valley  Company  included  certain  water  power  sites 
on  the  Chippewa  River.  After  the  Wisconsin-Minnesota  Light 
&  Power  Company  acquired  the  stock  of  the  Chippewa  Valley 
Company  it  entered  into  a  contract  with  the  Consumers  Power 
Company  (now  the  Northern  States  Power  Company)  of  St. 
Paul,  Minnesota,  by  the  terms  of  which  it  agreed  to  furnish, 
when  it  had  completed  what  is  now  known  as  the  Wissota  Dam, 
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for  a  period  of  thirty  years  thereafter,  twenty-two  million  kilo- 
watt hours  firm  power  per  year,  for  which  it  was  to  be  paid  5i 
mills  per  kilowatt  hour  at  the  substation  at  Stillwater,  Minnesota. 
It  further  agreed  to  furnish  a  like  amount  of  surplus  power  each 
year  for  which  it  was  to  be  paid  3  mills  per  kilowatt  hour.  This 
current  was  to  be  delivered  over  a  power  line  74  miles  in  length, 
now  known  as  the  St.  Paul  High  Line,  reaching  from  the  pro- 
posed Wissota  Dam  to  the  St.  Croix  River  opposite  Stillwater, 
Minnesota.  Having  secured  this  contract,  it  made  application 
to  the  Railroad  Commission  for  a  permit  to  build  the  Wissota 
Dam,  which  permit  was  granted.  The  estimated  cost  of  the  pro- 
posed dam  and  the  St.  Paul  High  Line  was  three  million  dol- 
lars. However,  the  project  was  completed  at  an  expense  of  ap- 
proximately seven  million  dollars. 

The  contract  proved  to  be  unprofitable.  The  company  could 
not  earn  a  reasonable  return  on  its  investment  under  the  terms 
of  the  contract  with  the  Northern  States  Power  Company.  This 
contract  was  changed  in  May,  1917,  by  supplemental  agreement, 
by  which  the  Wisconsin-Minnesota  Light  &  Power  Company  was 
obligated  to  furnish  under  the  contract  all  power  "not  ne^eded 
elsewhere."  The  Wisconsin-Minnesota  Light  &  Power  Company 
then  apparently  started  on  a  campaign  to  procure  a  larger  mar- 
ket, for  the  power  generated  by  the  Wissota  Dam,  from  Wis- 
consin cities.  At  the  time  of  the  order  of  the  Commission  under 
review,  October  9,  1920,  it  was  furnishing  power  or  current  .to 
Alma,  Alma  Center,  Altoona,  Augusta,  Boyd,  Bloomer,  Cadott, 
Chippewa  Falls,  Cochrane,  Eau  Claire,  Elk  Mound,  Ellsworth, 
Elmwood,  Fairchild,  Fall  Creek,  Humbird,  Hixton,  La  Crosse, 
Menomonie,  Mondovi,  Neillsville,  Nelson,  Rusk,  Spring  Valley, 
Stanley,  Thorp,  Taylor,  Eleva,  Woodmore,  Plum  City,  Blair, 
Whitehall,  and  Independence,  in  Wisconsin,  as  well  as  to  the 
following  Minnesota  cities:  Hastings,  Frontenac,  Lake  City, 
Red  Wing,  Wahasha,  Kellogg,  Winona,  La  Crescent  and  Hoka. 
The  cities  originally  furnished  by  the  C9iippewa  Valley  Com- 
pany, as  well  as  those  furnished  at  the  present  time,  constitute 
what  is  called  a  Loop  System.  It  will  be  seen  that  the  Loop 
System  has  been  substantially  enlarged  since  the  construction  of 
the  Wissota  Dam  and  numerous  communities  have  been  added 
thereto. 
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Prior  to  October  9,  1920,  the  Wisconsin-Minnesota  Light  & 
Power  Company  applied  to  the  Railroad  Commission  for  an 
increase  ip  its  rates  of  service,  resulting  in  the  order  permitting 
an  increase  of  rates  of  which  the  plaintiffs  complain. 

In  fixing  the  rates  the  Railroad  Commission  treated  the  loop, 
that  is,  all  of  the  cities  furnished  and  supplied  by  the  Wisconsin- 
Minnesota  Light  &  Power  Company,  as  a  unit.  It  divided  the 
cities  in  the  loop  into  classes,  placing  Chippewa  Falls,  Eau 
Claire,  and  LaCrosse  in  one  class,  Menomonie  and  Red  Wing  in 
another  class,  and  aU  other  cities  or  villages  in  a  third  class.  It 
also  divided  the  individual  consumers  into  classes,  but,  aside 
from  such  classification,  all  municipalities  and  all  consumers 
were  regarded  as  a  unit.  The  city  of  LaCrosse,  located  at  least 
one  hundred  miles  from  the  Minnesota  Dam,  was  given  the  same 
rates  as  Eau  Claire  and  Chippewa  Falls,  located  in  close  prox- 
imity thereto.  No  consideration  was  given  to  the  proximity  of 
any  community  to  the  dam,  although  it  is  apparent  that  to  supply 
a  distant  community  a  power  line  is  required,  incurring  ad- 
ditional investment  as  well  as  a  loss  of  power  in  the  course  of 
transmission.  The  Commission  estimated  that  the  plants  orig- 
inally operated  by  the  Chippewa  Valley  Company  were  presently 
unable  to  supply  the  demand  for  power  coming  from  the'  present 
loop,  owing  to  the  addition  of  various  municipalities  thereto,  as 
well  as  perhaps  an  increasing  demand  for  power  in  the  mu- 
nicipalities originally  supplied  by  the  original  developments; 
that  the  requirements  of  the  present  loop  system  for  firm  or 
constant  power  absorbed  all  of  the  firm  or  constant  power  gener- 
ated by  the  original  developments  as  well  as  71  and  68/100  per 
cent  of  the  firm  or  constant  power  generated  by  the  Wissota  Dam. 
In  computing  the  investment  chargeable  to  the  loop  system,  71 
and  68/100  per  cent  of  the  cost  of  the  Wissota  Dam  was,  there- 
fore, apportioned  to  the  loop  system. 

In  the  lower  court  the  appealing  municipalities  complained 
of  the  allocation  of  71  and  68/100  per  cent  of  the  cost  of  the 
Wissota  Dam  to  the  loop  and  strenuously  maintained  that  the 
Commission  had  no  right  to  regard  the  Loop  as  an  entity  in  fixing 
the  just  and  reasonable  rates  for  service. 

The  lower  court  held  that  the  action  of  the  Commission  in 
treating  the  Loop  as  an  entity  was  lawful.    It  held,  however,  that 
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an  unreasonable  proportion  of  the  cost  of  the  Wissota  dam  was 
apportioned  to  the  Loop  and  for  that  reason  reversed  the  order  of 
the  Commission.  From  the  judgment  so  entered  the  Wisconsin- 
Minnesota  Light  &  Power  Company  appealed. 

Owen,  J. :  While  the  lower  court  reversed  the  order  of  the 
Commission  principally  for  the  reason  that  an  undue  proportion 
of  the  investment  made  in  the  Wissota  Dam  was  charged  to  the 
loop  and  used  as  a  basis  for  fixing  the  reasonable  rates  to  be  paid 
by  the  users  of  electric  current  situated  on  the  Loop,  we  deem  it 
unnecessary  to  review  the  finding  of  the  lower  court  in  that  re- 
spect, for  the  reason  that  our  decision  will  be  placed  upon  a  broad- 
er and  more  fundamental  consideration.  We  deem  it  proper  to 
suggest,  however,  that  a  court  should  proceed  with  great  caution 
in  setting  aside  the  orders  of  the  Commission  fixing  rates,  for 
what  may  be  considered  detail  errors  of  judgment.  The  fixing 
of  rates  is  a  complicated  problem,  calling  for  expert  and  scientif- 
ic knowledge.  The  rate  promulgated  by  the  Commission  is 
generally  the  result  of  mature  consideration  on  the  part  of  those 
having  expert  and  technical  knowledge  which  is  essential  in  ar- 
riving at  just  and  correct  conclusions.  The  announcement  of  the 
Commission  should  be  accorded  the  greatest  deference  by  the 
courts,  and  its  orders  should  be  set  aside  because  of  presumed  er- 
rors of  judgment  or  technical  computation,  with  great  caution 
and  reluctance. 

Speaking  of  the  elements  entering  into  the  valuation  of  public 
utilities  under  the  statute  providing  for  their  purchase  by  muni- 
cipalities, it  was  said  in  Oshkosh  Waterworks  Co.  v.  Railroad 
Commission,  161  Wis.  122,  at  p.  127  P.U.R.1915D,  336,  ir>2 
ISr.  W.  859 :    ^TEt  is  because  the  valuation  of  a  utility  cannot  be 
reduced  to  absolutely  fixed  rules,  or  to  the  mere  appraisal  of  parts 
whose  sum  equals  its  value,  that  the  subject  is  one  upon  which 
honest  and  competent  men  differ.     In  the  last  analysis  it  is  the 
exercise  of  a  sound  and  competent  business  judgment  upon  many 
elements  of  uncertain  and  debatable  value  considered  as  a  busi- 
ness entity.    Hence  grave  errors  in  arriving  at  and  seriously  ^}' 
fecting  the  final  result  must  be  shown  before  a  valuation  of  the 
Commission  can  be  set  aside.'*    That  is  also  applicable  to  the  fo* 
ing  of  rates,  which  probably  involves  more  technical  and  exp^ 
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knowledge  and  greater  exercise  of  judgment  tlian  does  the  mere 
matter  of  the  valuation  of  the  utility.  These  remarks  are  made 
merely  for  the  purpose  of  suggesting  tiie  attitude  in  which  we 
should  approach  the  ruling  of  the  trial  court  did  we  consider  it 
material  to  the  disposition  of  the  case. 

We  may  state  at  the  outset  that  we  are  deeply  impressed  with 
the  thought  that  the  fundamental  basis  upon  which  the  Commis- 
sion proceeded  in  fixing  the  rates  of  which  the  plaintiff  cities 
complain  results  in  great  injustice  to  those  cities  and  communi- 
ties originaDy  served  by  the  Chippewa  Valley  Light  &  Power 
Company.  Long  before  the  Wissota  dam  was  built  those  com- 
munities were  being  adequately  and  economically  served.  As  a 
result  of  the  basis  adopted  by  the  Commission  they  are  now 
charged  a  higher  rate  to  enable  cities  brought  into  the  Loop  to 
enjoy  a  service  at  a  lower  rate  than  that  at  which  they  otherwise 
could  be  served.  The  Wissota  dam  would  never  have  been  built 
originally  for  the  service  of  the  Wisconsin  municipalities  which 
now  receive  power  therefrom.  Its  construction  was  prompted 
by  the  contract  whi6h  it  secured  from  the  Northern  States  Power 
Company.  Had  that  contract  proved  a  profitable  one  it  safely 
may  be  assumed  that  the  utility  company  would  not  have  sought 
the  market  afforded  by  the  various  cities  and  villages  which  it 
has  added  to  the  original  loop  system.  This  it  has  done  until 
the  original  development  of  the  Chippewa  Valley  Light  and 
Power  Company  is  insufiicient  for  the  demands  of  the  loop  sys- 
tem as  so  enlarged  and  extended.  This  makes  necessary  a  draft 
upon  the  power  generated  by  the  Wissota  dam  for  the  service  of 
the  entire  loop  system.  The  latter  development  was  not  econom- 
ical. Its  actual  cost  was,  in  round  numbers,  somewhere  near 
double  the  original  estimate.  By  treating  the  loop  system  as  a 
unit,  the  cities  originally  furnished  by  the  prior  developments 
are  now  called  upon  to  bear  the  burden  necessary  to  yield  a  rea- 
sonable return  upon  approximately  seventy  per  cent  of  the  cost 
of  constructing  the  Wissota  dam.  No  further  elaboration  is 
necessary  to  enable  an  appreciation  of  the  grievance  entertained 
by  the  complaining  municipalities.  The  practical  result  of  the 
development  of  the  Wissota  dam  has  been  to  materially  increase 
the  cost  of  service  to  the  original  cities  of  the  Loop. 
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While  the  hardship  restilting  to  these  cities  is  apparent,  the 
question  of  whether  the  basis  adopted  by  the  Commission  re- 
sulting in  such  increased  rates  is  illegal  or  unreasonable,  is  not 
so  easy  of  solution.    In  approaching  this  subject  we  should  keep 
in  mind  the  fact  that  the  regulation  of  rates  is  exclusively  a  leg- 
islative function.     Eates  fixed  by  the  legislature  cannot  be  in- 
terfered with  by  the  courts  except  for  the  purpose  of  protecting 
private  property  from  confiscation.     If  the  rates  are  fixed  suffi- 
ciently high  to  enable  the  utility  to  earn  a  reasonable  return  up- 
on the  capital  invested,  there  is  no  ground  for  judicial  interfer- 
ence.    Madison  v.  Madison  Gas  &  E.  Company,  129  Wis.  249, 
8  L.R.A.(N.S.)  529,  108  IT.  W.  65,  9  Ann.  Cas.  819,  116  Am. 
St.  Eep.  944:    see  also  note  in  P.U.E.1918B,  28.     The  reason 
is  that  the  legislature  represents  the  public  and  the  public  is 
bound  by  the  action  of  its  representatives  in  such  respect.    The 
remedy  of  the  public  in  case  rates  are  fixed  too  high  is  to  elect  a 
legislature  that  is  more  considerate  of  the  public  interest.    The 
question  of  how  far  the  courts  can  go  in  setting  aside  an  order  of 
a  rate-making  body  created  by  the  legislature  upon  the  complaint 
of  the  public  has  not  frequently  been  before  the  courts.    A  note 
to  be  found  in  12  A.L.R.  at  p.  404  probably  collects  the  great 
majority,  if  not  all,  of  the  cases  bearing  upon  this  subject    A 
consideration  of  those  cases  indicates  that  courts  have  quite 
generally  taken  the  position  that  such  bodies  are  agencies  of  the 
legislature  created  to  protect  the  public  interest  and  that  the 
public  is  bound  by  their  decisions. 

But  our  public  utility  law,  §  1797m-64,  expressly  provides 
that  "Any  public  utility  and  any  person  or  corporation  in  in- 
terest being  dissatisfied  with  any  order  of  the  commission  fixing 
any  rate  or  rates  .  .  .  may  commence  an  action  in  the  circuit 
court  for  Dane  County  against  the  commission  as  defendant  to 
vacate  and  set  aside  any  such  order  on  the  ground  that  the  rate 
or  rates  .  .  .  fixed  in  such  order  is  unreasonable."  This 
plainly  contemplates  that  the  users  as  well  as  the  utility  are  en- 
titled to  a  judicial  review  upon  the  question  of  whether  the  rate 
promulgated  is  in  fact  a  lawful  rate.  We,  therefore,  conclude 
that  the  complaining  cities  are  entitled  to  a  judicial  review  upon 
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the  question  of  whether  the  rate  promulgated  by  the  Commission 
is  in  fact  a, lawful  rate. 

Manifestly,  whether  it  is  a  lawful  rate  depends  upon  whether 
it  is  a  rate  which  the  Commission  is  authorized  to  prescribe  pur- 
suant to  legislative  authorization.  It  is  obvious  that  the  Com- 
mission has  no  power  except  such  as  is  expressly  or  by  inference 
conferred  upon  it.  And  here  we  may  remark  that  what  is  a  law- 
ful rate  is  not  very  specifically  defined  by  the  legislature.  It 
simply  says  that  all  rates  should  be  reasonable,  and  authorizes 
the  Commission  to  ascertain  the  reasonable  rate  for  a  given  ser- 
vice. This  is  most  general  and  indefinite.  Courts  have  defined 
a  reasoiiable  rate  when  the  question  was  raised  upon  the  com: 
plaint  of  the  utility.  It  is  a  rate  which  assures  the  utility  a 
reasonable  return  upon  the  money  invested.  But  what  is  a  rea- 
sonable rate  so  far  as  the  public  is  conc^tned  has  not  been  the 
subject  of  frequent  judicial  treatment.  It  is  plain  that  a  rate 
prescribed  by.  the  legislature  higher  than  that  necessary  to  give 
the  utility  avreasonable  return  upon  the  money  invested  could  not 
be  judicially  annulled.  We  believe,  however,  that  the  legislative 
command  to  the  Commission  to  ascertain  the  reasonable  rate  con- 
templates such  a  rate  as  would  be  held  not  confiscatory  upon  the 
complaint  of  the  utility,  and  that  the  public  has  a  right  to  com- 
plain of  any  rate  which  yields  to  the  utility  more  than  a  reason- 
able return.  This  is  upon  the  theory  that  the  legislature  has  in 
general  terms  prescribed  but  one  rate :  L  e.,  a  reasonable  rate — 
that  is,  the  rate  which  yields  to  the  utility  a  reasonable  return 
upon  the  money  invested.  If,  therefore,  the  Commission  pre- 
scribes a  fate  which  yields  more  than  a  reasonable  return  to  the 
utility,  it  has  violated  the  legislative  command,  and  it  not  only 
is  within  the  power,  but  is  the  duty,  of  the  court  to  set  such  rate 
aside  upon  fhe  complaint  of  any  user  adversely  affected. 

But  in  this  case  there  is  no  contention  that  the  rates  fixed  vield 
an  unreasonable  return  to  the  utility.  The  complaint  is  that  the 
return  to,  or  income  of,  the  utility  resulting  from  the  rates  fixed 
by  the  order  under  review  is  unlawfully  and  unreasonably  dis- 
tributed among  the  municipalities  constituting  the  so-called  loop 
system.  This  brings  us  down  to  the  single  question  of  whether 
the  Commission  was  acting  within  the  legislative  command  in 
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treating  the  loop  system  as  a  unit  for  the  purpose  of  fixing  the 
rates  to  be  charged  by  the  Wisconsin-Minnesota  Light  &  Power 

:  Cx>nipany. 

This  question  does  not  find  its  answer  in  any  express  provision 
in  the  statute.  It  must  be  deduced  from  a  consideration  of  many 
co-related  statutes  in  conjunction  with  the  history  of  commercial, 
economic,  and  political  development.  At  the  time  of  the  enact- 
ment of  the  public  utility  law,  as  well  as  now,  the  individual 
municipality  was  charged  with  the  distinct  duty  of  furnishing 
public  utility  service,  whether  it  he  light,  heat,  power,  or  water, 
to  the  inhabitants  of  that  city,  and  was  then,  as  now,  endowed 

/  with  ample  power  to  perform  that  duty.  Practically  every 
mimicipality  in  the  state  had  its  individual  public  utility, 
whether  it  was  for  the  supply  of  water,  gas,  or  electricity.  Its 
relations  to  that  utility  was  a  matter  of  individual  dealing  be- 
tween the  municipality  and  the  utility.  There  was  no  gveat 
development  of  water  power  by  a  single  utility  serving  numerous 
municipalities  scattered  far  and  wide.  Our  present  day  develop- 
ments could  not  have  been  within  the  contemplation  of  the  legis- 
lature, because  they  did  not  exist. 

The  legislature  enacted  a  law  calculated  to  bring  about  reason- 
able  rates  and  adequate  service  between  the  public  utility  on  the 
one  hand  and  the  municipality  and  its  inhabitants  on  the  other. 
Although  these  large  developments  of  water  power,  of  which 
probably  the  respondent  is  the  most  notable  example,  have  come 
since  the  passage  of  the  utility  law,  there  has  been  no  modifica- 
tion of  that  law,  which  we  must  assume  was  enacted  in  the  light 
of  conditions  then  existing,  which  regarded  the  municipality  as 
the  entity  on  the  one  hand  and  the  utility  as  the  entity  on  the 
other,  for  the  purpose  of  establishing  just  and  reasonable  rates 
and  service.  Now  as  then  municipalities  have  the  right  to  grant 
franchises  to  public  utilities  on  certain  conditions,  to  take  aver 
the  property  of  a  public  utility  used  and  useful  in  serving  such 
citv,  thereby  terminating  the  existing  franchise  and  thereafter 
operate  the  same  as  a  municipal  plant;  to  require  the  utility  to 
make  extensions  of  its  lines  within  the  municipality;  to  deter- 
mine the  given  character  of  the  product  furnished,  and  to  pro- 
vide penalties  for  noncompliance  with  municipal  ordinances.    All 
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this  appears  from  a  consideration  of  the  following  statutory  pro- 
visions: §§  925-52,  subsec.  34;  §§  925-96-97-97a ;  §§  926-11; 
§§  927-1;  §  940b;  §  940d;  |§  959-48-49-51-52;  §§  926-128- 
139 ;  §  1778,  subsec.  7,  and  §  1780b.  As  stated  in  respondent's 
brief :  'TEt  is  inconceivable  that  the  legislature  intended  to  recog- 
nize the  mnnicipality  as  the  nnit  in  all  matters  pertaining  to  the 
furnishing  of  light  and  power  to  its  inhabitants,  and  then  author- 
ize the  Commission  to  make  rates  based,  in  whole  or  in  part,  upon 
the  average  cost  of  serving  any  class  of  consumers  located  in 
forty  different  municipalities  within  and  without  the  state,  with- 
out reference  to  municipal  boundaries."  This  principle  under- 
lies the  decision  in  Wisconsin  Traction  Light,  Heat  &  Power  Co. 
V.  Circuit  Court  for  Winnebago  County,  162  Wis.  234,  where 
it  was  held  that  the  city  of  Menasha  could  condemn  the  plant  of 
a  public  utility  within  the  city  irrespective  of  the  fact  that  it 
was  owned  and  operated  in  conjunction  with  utilities  in  other 
cities.  It  is  not  inconsistent  with  Milwaukee  Electric  Railway 
&  Light  Company  v.  Railroad  Commission,  171  Wis.  297,  P.U.R. 
1920D,  607,  177  N.  W.  25,  where  it  was  held  that  the  reason- 
ableness of  a  street  railway  rate  upon  a  system  of  urban  and  sub- 
urban railways  in  and  about  the  city  of  Milwaukee  was  to  be 
tested  by  its  effect  on  the  entire  system  operated  by  the  public 
utility.  In  that  case  the  utility  was  serving  one  contiguous, 
compact  community  and  not  many  communities  scattered  far 
and  wide,  having  no  relations  with  one  another.  ; 

In  reaching  the  conclusion  that  the  Commission  was  within 
the  legislative  command  in  treating  the  entire  loop  system  as  a 
unit,  the  lower  court  relied  upon  the  following  statutory  pro- 
visions: §§1797m-l  which  defines  a  public  utility  as  the  corpo- 
ration that  owns  the  plant;  subd.  2,  §§  1797m-6;  1797m-12; 
1797m-76;  1797m-78,  which  seem  to  recognize  the  fact  that 
parts  of  the  same  utility  may  be  situated  in  different  municipal- 
ities. While  these  statutes  do  recognize  the  fact  that  parts  of  the 
same  utility  may  be  situated  in  different  municipalities,  they 
evidently  refer  to  plants  which,  while  located  without,  develop 
power  and  furnish  service  to,  a  particular  municipality.  This  is 
evidenced  by  §  l797m-78  which  provides  "Any  public  utility 
accepting  or  operating  under  any  license,  permit:  or  franchise 
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liereaf  ter  granted  shall,  by  acceptance  o£  any  such  indeterminate 
permit  be  deemed  to  have  consented  to  a  future  purchase  of  its 
property  actually  used  and  useful  for  the  convenience  of  the  pub- 
lic by  the  municipality  in  which  the  major  part  of  it  is  situate 
for  the  compensation  and  under  the  terms  and  conditions  deter- 
mined by  the  Commission ;  and  shall  thereby  be  deemed  to  have 
waived  the  right  of  requiring  the  necessity  of  such  taking  to  be 
established  by  the  verdict  of  a  jury,  and  to  have  waived  all  other 
remedies  and  rights  relative  to  condemnation,  except  such  rights 
and  remedies  as  are  provided  in  sections  1797m-l  to  1797m— 109, 
inclusive." 

This  plainly  contemplates  that  the  major  portion  of  any  util- 
ity contemplated  by  the  act  is  located  in  some  one  municipality. 
It  certainly  was  not  within  the  legislative  contemplation  that  the 
ojily  municipality  on  the  loop  served  by  the  Wissota  dam  that 
can  become  the  owner  of  the  utility  within  its  municipal  borders 
is  the  one  in  which  the  dam  is  located,  as  that  no  doubt  consti- 
tutes the  major  portion  of  the  utility. 

We  are  not  unmindful  of  the  considerations  of  public  policy 
which  support  the  position  of  the  Railroad  Commission ;  nor  of 
the  fact  that  the  utility  Commissions  of  other  states  have  adopted 
the  same  basis  for  rate  making  under  similar  circumstances.  We 
are  indebted  to  appellant's  brief  for  the  following  citations  from 
the  Public  Utilities  Reports  where  public  utility  Commissions 
have  held  that  under  similar  circumstances  it  is  impracticable 
to  fix  a  rate  for  each  separate  municipality,  and  that  it  is  neces- 
sary to  treat  the  various  municipalities  served  as  a  unit  for  the 
purpose  of  fixing  rates :  Purchasers  of  gas  in  Village  of  Andover 
V.  Empire  Gas  &  Fuel  Co.  (K  Y.)  P.U.R.1920A,  702;  Glen- 
view  Improvement  Club  v.  Peoples  Water  Co.  (Cal.)  P.U.R. 
1918F,  187;  Re  Mount  Whitney  Power  &  Elec  Co.  (Cal.) 
P.TT.R.1920D,  931,  936;  Re  Rockland  Electric  Co.  (N..  J.) 
P.U.R.1915D,  683,  688;  Ben  Avon  Borough  v.  Ohio  Valley 
Water  Co.  (Pa.)  P.U.R.1917C,  390,  419,  420;  Re  Chesapeake 
&  Potomac  Telephone  Co.  (W.  Va.)  P.U.R.1921B,  97,  116,  117 ; 
ISTewcastle  V.  Bell  Teleph.  Co.  (Pa.)  P.U.I1.1921B,  378,380,381; 
Re  Missouri  Gas  &  Electric  Service  Co.  (Mo.)  P.U.R.1921D, 
687;  Re  Utah  Power  &  Light  Co.  (Utah)  P.U.R.1921C,  294, 
311. 
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Our  water  powers  are  no  doubt  an  asset  to  our  state.  It  is 
no  doubt  wise  thai  when  a  water  power  site  is  developed  that  it 
be  developed  to  its  full  capacity.  It  is  probably  true  that  in  the 
great  majority  of  instances  a  market  for  the  power  cannot  be 
found  adjacent  to,  or  within  convenient  distance  of,  the  water 
power  site,  and  that  in  order  to  find  a  market  for  the  developed 
power  it  will  be  necessary  to  conduct  the  same  by  transmission 
lines  to  distant  cities.  Whether  or  not  a  city  adjacent  to  the  power 
is  to  be  deprived  of  the  advantage  of  its  location  and  made  to 
bear  the  burden  of  a  portion  of  the  expense  of  carrying  it  to  a 
distant  city,  is  a  question  of  public  policy  which  should  properly 
be  decided  by  the  legislature.  It  should  not  be  established  either 
by  the  Railroad  Commission  or  by  the  court  If  the  legislature 
shall  conclude  that  the  policy  adopted  by  the  Railroad  Commis- 
sion is  a  wise  one,  it  will  be  for  those  administering  the  law  to 
follow  it.  As  to  the  wisdom  of  the  policy,  we  intrude  no  opinion. 
We  simply  say  that  when  such  policy  becomes  the  policy  of  the 
state,  it  should  be  by  legislative  declaration,  and  that  declaration 
has  not  as  yet  been  made.  Under  existing  statutes  the  Commis- 
sion is  required  to  treat  the  municipality  as  a  unit  and  to  base 
its  rate  upon  the  cost  to  the  utility  of  serving  the  individual 
municipality  rather  than  the  average  cost  of  serving  many  dis- 
tinct and  scattered  municipalities.  Because  the  Commission,  in 
fixing  the  rates  under  review,  treated  the  loop  system,  rather  than 
the  individual  municipality,  as  the  unit,  it  proceeded  upon  an 
erroneous  fundamental  basis,  and  its  order  must  be  vacated  and 
set  aside.  * 

By  the  Court — The  judgment  is  affirmed. 

Note. — ^Rates. 

J.  Powers  of  Interstate  Convmerce  Commission,  678. 
II.  Jurisdiction,  powers,  and  duties  of  state  CommissionBf  678. 
Ill,  Reasonableness: 

q.  Factors  considered: 

1.  In  general,  679. 

2.  Value  and  cost  of  service,  680. 

3.  Changing  economic  c€mditions,  6819 
^.  Ability  to  pay,  682. 

6.  Promotion  of  business,  688. 
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lllf  9.  continued* 

6,  Competition,   684, 

h.  Burden  of  proof  as  to  re4isondblene9a,  .684» 
IV.  Contracts  and  franchiaea,  0S6, 
F.  Schedules,  6S6. 
VI,  Kinds  of  rates: 

a.  Service  charge,   687, 

h.  Flat  orxnteter  rates,  687* 
VII,  Particular  utilities: 

a.  Electricity,  689. 

h.  Express,  689. 

o.  etas,  690, 

d.  Heating,  600, 

e.  Interurhan  railways,  69tm  • 
/.  Railroads,  691, 

g.  Street  railways,  696. 
h.  Telephones,  697. 
4.  Water,  698. 

7.  pouters  of  Interstate  Oowimerce  Commission. 

lu  Hubbard  v.  United  States  (1922)  278  Fed.  754,  District  Judge 
Westenhaver  said:     "Electric  street,  suburban,  or  interurban  rail- 
ways are  included  within  'common  carriers  by  railroad,'  as  that  ex- 
pression is  used  in  §  1  of  the  Interstate  Commerce  Act,  only  when 
^.  they  are  of  that  character  and  engaged  in  that  kind  of  traffic  and 

1^"  under  the  conditions  set  forth  in  the  parts  of  the  Interstate  Com- 

merce Act  and  the  Transportation  Act  of  1920  as  above  quoted. 
They  must  be  operated  as  a  part  or  parts  of  a  general  ^eam  railroad 
system  of  transportation,  or  they  must  be  engaged  in  the  general 
business  of  transporting  freight  in  addition  to  their  passenger  and 
express  business,  or  they  mu^  be  operated  as  a  part  of  a  general 
steam  railroad  system  of  transportation  or  engaged  in  the  general 
transportation  of  freight.  If  they  are  not  thus  engaged  or  being 
thus  operated,  they  are  not  within  the  act,  nor  within  the  jurisdic- 
tion conferred  on  the  Interstate  Commerce  Conunission,  even  though 
'  they  may  be  engaged  in  interstate  passenger  business."  The  same 
conclusion  and  judgment  was  reached  in  Wellsville  v.  United  States 
(1922)  278  Fed.  769. 

II,  Jurisdiction,  pouters,  and  duties  of  state  Commissions. 

In  Re  Bell  Teleph.  Co.  of  Canada,  Case  No.  955,  Order  No.  32130, 
Feb.  16,  1922,  the  Canada  Board  of  Railway  Commissioners  said: 
"It  is  not  one  of  the  functions  of  this  Board  to  initiate  a  tariff  for 
this  or  any  telephone,  or  railway  company.    Its  duty,  generally,  ia 
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to  examine  and  pass  upon,  approve,  or  reject,  tariffs  proposed,  hav- 
ing regard  to  whether  in  the  opinion  of  the  Board,  such  are  just 
and  reasonable,  having  due  regard  to  the  principles  mentioned. 
True,  the  Board  has  the  power  to  reject,  or  amend  a  tariff,  or  direct 
another,  but  no  duty  is  cast  upon  the  Board  to  mould  one  suitable 
to  various  conditions  and  areas  of  traffic,  dependent  upon  a  multi- 
tude of  conditions,  as  to  which  the  Board  has  no  evidence  before  it." 

In  Re  New  York,  W.  &  B.  B.  Co.  Case  No.  2433,  July  11,  1921, 
Kingsbury,  Counsel  to  the  Transit  Commission,  in  reporting  a  case 
referred  to  him  for  hearing,  said :  "In  the  opinion  of  the  appellate 
division  it  was  stated  that  *it  is  evident  that  the  contemplated  pub- 
lic service  cannot  be  rendered  at  the  rate  of  fare  prescribed  in  the 
ordinance'  of  the  city  of  New  York,  namely  5  cents.  It  thus 
appears  that  in  the  view  both  of  the  former  Public  Service  Commis- 
sion, First  District,  and  of  the  court  in  which  review  was  had  upon 
certiorari,  the  present  rate. of  5  cents  is  inadequate  and  that  some 
increase  should,  therefore,  be  allowed.  This  ruling  is  to  be  regarded 
as  binding  upon  this  Commissioji.  This  leaves  for  the  Commission 
to  deterjnine  merely  whether  the  proposed  rate  of  7  cents  is  rea- 
sonable.'* 

In  Ewing  Coal  Co.  v.  Hocking  Valley  R.  Co.  No.  2453,  May  5, 
1922,  the  Ohio  Commission  held  that  it  had  jurisdiction  to  order 
a  joint  through  rate  between  a  steam  railroad  and  an  interurban  rail- 
road where  the  interurban  line  was  sufficiently  ballasted  and  laid 
with  rails  heavy  enough  to  permit  the  transportation  of  loaded  coal 
cars  such  as  ordinarily  moved  over  the  steam  road  and  the  traction 
company  had  freight  tariffs  on  file  with  the  Commission  and  was 
actually  engaged  in  transporting  coal  and  other  freight. 

177.  Bea8(mahlene9&* 
a.  Factors  considered. 

1,  In  general* 

In  Re  Holbrook  Central  Teleph.  Asso.  Application  No.  4785,  May 
11,  1922,  the  Nfebraska  Railway  Commission  authorized  a  mutual 
telephone  company  to  increase  rates,  because  its  plant  had  been 
almost  destroyed  by  a  destructive  sleet  storm  and  the  company  had 
no  cash  reserve  and  no  means  of  securing  permanent  additions  to 
capital.  Commissioner  Brown,  in  delivering  the  opinion,  said: 
**The  stock  is  practically  worthless  because  it  pays  no  dividends,  or 
is  particularly  erratic  in  that  respect.  There  is  no  inducement  to 
stockholders  to  invest  additional  sums  in  any  other  way  than  as  a 
gift.  Ordinarily  where  a  company  has  suffered  a  destructive  storm, 
as  this  company  has  suffered,  and  with  the  property  record  that  it 
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has,  we  would  deny  an  increase  in  rates,  not  needed  otherwise,  and 
require  the  company  to  sell  stock,  restore  the  borrowed  depreciation 
reserve  with  the  proceeds,  and  use  the  money  for  reconstruction. 
This  company  cannot  use  such  means  of  relief  because  of  the  very 
nature  of  its  organization  and  business  procedure.  ...  It  would 
appear  essential  at  this  time  to  authorize  an  increase  in  rates  tem- 
porarily to  help  tide  over  the  embarrassing  situation.** 

j9.  Value  and  cost  of  service. 

In  Ee  Kennett  Water  Co.  Decision  No.  9434,  Application  No. 
6101,  Aug.  30,  1921,  the  California  Conmiission  refused  to  allow 
a  water  utility  to  impose  a  surcharge  on  account  of  a  loss  of  business 
resulting  from  the  suspension  of  a  large  industrial  plant,  on  the 
ground  that  the  utility  should  share  the  temporary  burden  with 
the  rest  of  the  community,  and  that  the  rates  should  not  exceed  the 
reasonable  worth  of  the  service. 

In  Re  Citizens  T^eph.  Co.  No.  6417,  July  7,  1922,  Commissioner 
Blessing  of  the  Indiana  Conmiission,  in  authorizing  a  new  schedule 
of  rates  for  a  limited  period  during  which  time  the  utility  should 
have  an  opportunty  to  improve  service,  said:  "Considerable  evi- 
dence was  offered  to  show  poor  service  conditions.  The  Commission 
cannot  shut  its  eyes  to  the  fact  that  bad  service  is  a  part  of  a  rate 
case.  The  average  community  does  not  object* to  pay  a  living  rate 
to  the  utility,  but  it  does  demand  a  reciprocation  in  adequate  serv- 
ice. The  patrons  have  just  as  much  right  to  demand  a  return  in 
service  for  the  amount  they  pay  in  rates  to  the  utility  as  the  utility 
has  to  demand  a  fair  profit  upon  its  capital  dedicated  to  public  use." 

In  Be  Revision  of  Rates  on  Bituminous  Coal,  Docket  B-1029, 
Jan.  23,  1922,  the  Iowa  Commission,  in  adjusting  rates  on  bitumi- 
nous coal,  said:  "Private  capital  invested  for  the  benefit  of  the 
public  is  entitled,  as  of  right,  to  a  fair  return  upon  investment  in 
such  public  utility  when  honestly  and  efficiently  managed.  So,  too, 
the  public  is  entitled  to  adequate  service  from  those  who  presume  to 
exercise  a  public  function,  and  at  such  a  charge  as  not  to  be  a  bur- 
den. In  the  case  of  carriers,  they  must  be  so  conducted  that  com- 
modities of  necessity  may  move  freely  and  expeditiously  and  at  a 
reasonable  charge,  that  the  use  of  those  necessities  may  not  be  re- 
stricted." 

In  Scott  V.  Androscoggin  &  K.  R.  Co.  F.  C.  No.  402,  March*  15, 
1922,  the  Maine  Commission  held  that  it  was  not  authorized,  under 
the  law,  to  reduce  interurban  railway  rates  when  the  rate  of  the 
return  upon  the  property  of  the  company  used  and  useful  had  aver- 
aged less  than  4^  per  cent,  although  certain  materials  as  well  as  the 
price  of  labor  had  been  lowered,  the  Commission  statinj; :    '^^e  real- 
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ize  that  the  rate  now  existing,  when  compared  with  former  rates, 
seems  to  be  large,  but  under  the  provisions  of  law  of  this  state  estab- 
lished by  the  representatives  of  our  citizens  in  legislature  assem- 
bled, it  was  enacted  ^that  the  rate  •  .  ,  shall  be  reasonable  and 
just,  taking  into  due  consideration  the  fair  value  of  all  its  property 
(i.  e.  the  property  of  the  utility)  with  a  fair  return  thereon,  its  rights 
and  plant  as  a  going  concern,  business  risk  and  depreciation/  " 

In  Be  Deseret  Power  Co.  Case  No.  496,  ^pril  19,  1922,  the  Utah 
Commission  said :  **This  is  property  devoted  to  the  public  service, 
and,  as  such  service  is  vital  to  the  community,  it  must  be  permitted 
imder  the  law  to  charge  rates  sufficient  to  insure  the  continued  opera- 
tion of  the  property.  Present  rates,  as  we  have  shown  clearly,  do 
not  comply  with  these  conditions.  Bevenues  accruing  under  present 
rates  are  not  sufficient  to  pay  legitimate  operating  expenses,  nor  to 
replace  the  component  parts  of  the  property  when  and  as  the  same 
shall  become  necessary ;  nor  for  the  amortization  of  abandoned  prop- 
erty ;  nor  do  they  permit  any  return  upon  the  money  invested  in  the 
property;  and  the  application  of  petitioner  for  increased  rates  obvi- 
ously should  be  granted.'' 

8.  Changing  economie  oondiUona. 

It  is  improper  in  determining  the  just  and  reasonable  rates  for 
the  future  to  predicate  such  rates  upon  conditions  which  do  not  pre- 
vail. For  that  reason  rate  schedules  previously  filed  with  a  Com- 
mission should  be  annulled  and  canceled  when  it  is  shown  that, 
since  filing,  there  has  been  a  material  reduction  in  the  price  of  com- 
modities entering  into  operating  costs.  Be  Central  Illinois  Public 
Service  Co.  No.  7619-A,  AprU  6,  1922;  Be  Canton  Gas  &  E.  Co. 
No.  7634,  April  6,  1922 ;  Be  Central  Illinois  Public  Service  Co.  No. 
8183,  April  6,  1922;  Be  Tilden  Lighting  Plant,  No.  8496,  April  6, 
1922. 

In  Be  Hoopeston  Gas  &  E.  Co.  No.  8472,  May  3,  1922,  the  Illi- 
nois Commission  held  that  it  would  be  inexpedient  to  change  ^as 
rates  at  a  time  when  there  was  a  constant  downward  trend  of  the 
cost  of  material  and  labor  and  when  the  settlement  of  a  coal  strike 
and  the  adjustment  of  freight  rates  would  further  lower  production 
costs,  it  appearing  that  there  was  a  net  income. although  inadequate 
to  pay  depreciation  and  a  reasonable  return. 

In  Cox  V.  Orange  County  Public  Service  Corp.  Case  Nos.  6745, 
7657,  7681,  Jan.  4,  1922,  Chairman  Prendergast  of  the  New  York 
Public  Service  Commission  held  that  the  return  of  a  gas  and  elec- 
tric utility  should  not  be  over  8  per  cent,  and  after  determining  a 
rate  which  would  be  approximately  fair  based  upon  1920  cost  said : 
'This  is  as  close  an  approximation  to  the  8  per  cent  return  as  can 
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be  made  in  this  calculation,  but  whpn  it  is  remembered  that  we  are 
dealing  with  1920  costs,  which  were  in  excess  of  1921  costs,  the  rate 
it  is  suggested  be  allowed  would  undoubtedly  yield  more  than  8  per 
cent.  This  suggests  the  advisability  of  a  revision  of  all  these  figures 
on  the  basis  of  the  annual  returns  of  1921  to  be  made  by  the  com- 
pany, but  in  the  meantime  the  company  be  required  to  at  once  file 
a  new  schedule'^  setting  forth  the  rate  determined/' 

4.  Ability  to  pay. 

In  Re  Mountain  States  Teleph.  &  Teleg.  Co.  Docket  No.  1279-E^ 
98,  Decision  No.  1494,  April  27,  1922,  the  Arizona  Commission  dis- 
missed an  application  for  permission  to  establish  a  toll  rate  between 
exchanges,  stating:  "The  district  herein  involved  is  purely  agricul- 
tural and  horticultural  in  character.  It  has  been  diflBcult  to  find 
markets  for  the  products  of  the  soil  during  the  last  two  years  and 
the  growers  have  suffered  financial  reverses  and  losses  which  have 
retarded  the  growth  and  development  of  the  community.  This  con- 
dition is  not  materially  different  from  that  which  has  obtained  else- 
where and  it  is  hoped  that  recovery  will  be  experienced  within  tlje 
nex^  few  months.  In  the  meantime,  we  are  of  the  opinion  that  the 
status  quo  should  be  maintained.  When  business  conditions  have 
returned  to  that  state  of  normalcy  of  which  we  have  heard  so  much 
of  rosy  predictions  and  seen  so  little  of  realization  during  the  last 
few  months,  the  matter  may  be  reopened  for  further  consideration.** 

In  Re  Excelsior  Water  &  Mining  Co.  Decision  No.  9986,  Appli- 
cation No.  6427,  January  12,  1922,  the  California  Commission,  in 
fixing  rates  for  a  system  which  was  largely  overbuilt,  said:  "An 
increase  sufficient  to  produce  the  annual  charges  set  out  above  would 
not  only  result  in  a  rate  beyond  the  ability  of  the  consumer  to  pay 
but  also  in  such  a  decrease  in  water  use  that  revenues  would  prob- 
ably diminish  rather  than  increase.  The  rates  set  out  in  the  accom- 
panying order  are,  therefore,  designed  to  do  substantial  justice  to 
both  the  consumer  and  the  utility,  and  it  is  estimated  that  they  will 
produce  sufficient  revenue  to  cover  maintenance  and  operating  ex- 
pense, depreciation  annuity  and  some  return  upon  the  investment.** 

In  Re  St.  Helena  Water  Co.  Decision  No.  10019,  Application  No. 
6957,  January  30,  1922,  the  California  Commission,  in  fixing  water 
rates,  said:  "The  utility  is  entitled  to  an  increase  in  rates,  but  it 
is  also  apparent  that  an  increase,  which  at  this  time  would  result  in 
revenues  suflBcient  to  pay  a  full  return  upon  the  estimated  ori^rinal 
cost  of  the  system,  would  place  too  great  a  burden  upon  the  consum- 
ers. The  schedule  of  rates  fixed  in  the  accompanying  order  is,  there- 
fore, designed  to  do  substantial  justice  to  both  the  consumer  and  th« 
utilitv."  ^ 
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In  Ee  Parker  County  Teleph.  Co.  No.  6272,  Dec.  12,  1921,, the 
Indiana  Commission,  in  refusing  to  authorize  a  proposed  increase 
in  telephone  rates,  said  that  so  large  a  percentage  of  increase  con- 
sidering the  conditions  of  the  times  would  be  too  great  a  burden  on 
the  public  and  that  such  rates  in  many  cases  would  be  prohibitive. 

In  East  Liverpool  Sand  Co.  v.  Pennsylvania  R.  Co.  No.  2473, 
May  17,  1922,  the  Ohio  Commission  observed  that  while  evidence  of 
th^  ability  of  a  shipper  to  pay  higher  freight  charges  was  interest- 
ing, it  was  of  but  little  value  to  the  Commission  in  determining  prop- 
er rates. 

In  Ee  Emergency  Eates  on  Cotton  Seed,  Circular  No.  5555, 
Amending  Commodity  Tariff  No.  3-A,  May  17,  1922,  the  Taxes 
Commission  extended  the  application  of  rates  on  cotton  seed  for 
planting  purposes,  less  than  carloads,  in  view  of  disastrous  flood  con- 
ditions existing  in  the  state,  necessitating  the  replanting  of  crops 
and  creating  an  emergency,  the  extension  to  apply  only  on  shipments 
consigned  to  the  chairmen  of  relief  committees  or  to  bona  fide  plant- 
ers in  flooded  districts  and  where  the  benefits  of  such  reduced  rates 
would  accrue  directly  to  such  planters. 

In  American  Foundry  &  Machine  Co.  v.  Utah  Power  &  Light  Co. 
Case  No.  203,  June  29,  1922,  the  Utah  Commission,  in  refusing  to 
allow  special  rates  for  an  electric  furnace,  said:  "Complainant 
states  that  sinc^  the  war,  profits  realized  from  electric  furnace  opera- 
tion have  been  meager,  and  it  cannot  afford  to  pay  the  general  pow- 
er rates.  If  the  Commission  were  to  take  into  consideration  the 
ability  to  pay  of  a  single  consumer,  it  would  end  in  every  customer 
having  a  different  rate,  and  all  uniformity  of  rate  structure  would 
be  destroyed,  with  illegal  discrimination  the  result.'* 

5.  Promotion  of  huMne88, 

In  Ee  Willits  Teleph.  &  Teleg.  Co.  Decision  No.  9957,  Applica- 
tion Nos.  5641,  7273,  Dec.  31,  1921,  the  California  Commission 
allowed  a  telephone  company  to  charge  rates  which  would  yield  only 
4.8  per  cent  upon  the  rate  base,  in  view  of  the  fact  that  a  further 
raise  in  rates  would  result  in  a  loss  of  business,  thereby  defeating 
the  purpose  of  the  increase. 

In  Ee  Water,  Light  &  Transit  Co.  Case  N.os.  2898,  2899,  June  20, 
1922,  the  Missouri  Commission,  in  authorizing  an  increase  in-wwater 
rates  producing  only  4.6  per  cent  for  depreciation,  return,  surplus, 
and  contingencies,  said:  "It  is  impossible  to  authorize  rates  for 
water  service  at  Brunswick  that  will  pay  a  reasonable  return  on  the 
fair  present  value  of  the  property  of  the  water  department.  A  rate 
that  would  theoretically  pay  a  reasonable  return  would  very  prob- 
ably curtail  the  development  of  the  business  and  result  in  less  rev- 
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enue  than  would  be  derived  from  a  lower  rate  which  would  hold, 
and  perhaps  promote  business.  Until  the  city  is  well  sewered,  and 
the  use  of  wells,  cisterns,  cesspools,  and  privies  is  abolished,  it  will 
be  impracticable  to  maks  a  rate  that  will  pay  a  reasonable  return  on 
the  fair  present  value  of  the  property  of  the  water  department.^* 

In  Ee  St.  Charles  Lighting  Co.  Case  No.  2832,  July  12,  1922,  the 
Missouri  Commission,  in  fixing  rates  for  a  gas  utility  operating  in 
the  city  of  St.  Charles,  said:  "St.  Charles  with  a  declining  pop- 
ulation now  has  a  rate  of  $1.65.  Using  the  figures  as  proper  for 
the  towns  above  named  as  a  basis  for  an  average,  compared  with  the 
population,  the  rate  at  St.  Charles,  with  a  population  of  8,503,  the 
top  rate  should  be  not  over  $1.85  per  1000.  This  will  not  give  as 
large  a  return  on  the  capital  invested  as  this  particular  plant  may 
apparently  be  entitled  to,  yet  with  the  diminishing  population  and 
the  tendency  of  those  remaining  to  discontinue  the  use  of  gas,  it 
would  be  unwise  and  unfair  to  put  into  effect  a  rate  that  would  de- 
stroy the  business  of  the  company.** 

6.  Competition, 

In  Arizona  Gas  &  E.  Co.  v.  Nogales  Electric  Light  &  P.  Co.  Docket 
Nos.  1415-E-423,  1442-E-129,  Decision  No.  1484,  April  7,  1922, 
the  Arizona  Commission  in  fixing  rates  for  an  electric  company 
operating  in  competition  with  another  company  stated  that  the 
usual  considerations  which  it  had  to  establish  the  fairness  of  public 
utility  rates  could  not  be  applied;  without  certain  reservations,  to 
the  rates  of  utilities  operating  in  a  fieL  in  which  they  met  with 
competition.  The  Commission  permitted  a  company  to  publish  and 
continue  in  effect  a  flat  rate  for  lighting  service  in  a  county  court 
house  but  required  that  the  difference  between  this  rate  and  the  bilU 
which  would  result  from  the  application  of  the  regular  published 
business  lighting  rate  be  determined  and  kept  of  record  so  that  it 
might  be  treated  as  a  deduction  from  allowable  net  operating  rev- 
enue as  far  as  rate  making  was  concerned. 

b.  Burden  of  proof  as  to  reasonableness. 

In  Be  Phoenix  R.  Co.  Docket  No.  1481-B-126,  Decision  No. 
1490,  April  13,  1922,  the  Arizona  Commission  denied  an  applica- 
tion for  increased  railway  rates  in  the  absence  of  a  clear  showing  as 
to  the  various  factors  entering  into  the  problem  although  it  was  con- 
ceded that  the  expense  of  operation  was  greater  than  at  the  time  the 
former  rate  had  been  established. 

In  Re  Bell  Teleph.  Co.  of  Canada,  Case  No.  955,  Order  No.  32130, 
Feb.  16,  1922,  the  Canada  Board  of  Railway  Commissioners  held 
that  the  onus  of  establishing  the  fairness,  justness,  and  reasonable- 
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ness  of  a  proposed  telephone  rate  tariff  must  rest  upon  the  company 
proposing  it.  .        *  . 

TV.  C<mti*aet8  and  franchisea. 

In  Re  Whittier  Water  Co.  Decision  No.  9975,  Application  No. 
4815,  January  9,  1922,  Commissioner  Benedict  of  the  California 
Commission  said:  '^As  many  of  the  consumers  under  this  system 
are  supplied  with  water  at  rates  fixed  by  certain  contracts  or  deeds 
over  which  this  Commission  has  no  jurisdiction,  it  is  apparent  that 
the  rates  established  in  the  accompanying  order  can  be  applied  only 
to  such  water  as  is  delivered  to  public  utility  consumers.  It  is  evi- 
dent that  to  compel  the  public  utility  consumers  to  pay  rates  suffi- 
ciently high  to  make  up  deficiencies  in  revenue  caused  by  the  low 
contract  rates  would  result  in  prohibitive  charges,  and  the  rates 
fixed  should  be  so  designed  as  to  assess  to  these  public  service  con- 
sumers costs  Which  are  in  proper  proportion  to  the  annual  charges. 

In  Re  Sutter-Butte  Canal  Co.  Decision  No.  10372,  Application 
No.  7317,  April  26,  1922,  the  California  Commission  held  that  pro- 
visions of  contracts  requiring  irrigation  consumers  to  pay  a  certain 
amount  per  acre  per  year  even  though  part  of  the  acreage  might 
/emain  uncultivated  and  no  water  used,  were  not  abrogated  by  a 
Commission  order  modifying  the  rate.  Commissioner  Martin  stat- 
ing: *'It  is  well  settled  in  this  state  that  contracts  of  this  sort  are 
subject  to  revision.  To  the  extent  that  the  rates  for  water  are 
changed  by  the  orders  of  the  Railroad  Commission  these  contracts 
are  modified  or  reformed  but  not  wholly  superseded  or  abrogated. 
Other  provisions  of  such  contracts  may  remain  in  full  force  and 
effect.  Southern  Pacific  Co.  v.  Spring  Valley  Water  Co.  173  CaL 
298.'' 

Ii(  Re  Sutter-Butte  Canal  Co.  Decision  No.  10372,  Application 
No.  7317,  April  26,  1922,  Commissioner  Martin  of  the  California 
Commission  said:  ''A  certain  group  of  consumers  claimed  to  be 
the  holders  of  private  contracts  entitling  them  to  receive  water  at 
specified  rates  different  from  those  fixed  by  the  Commission.  It 
was  urged  that  as  to  the  water  alleged  to  be  covered  by  these  con- 
tracts, the  applicant  is  not  a  public  utility  and  the  rates  fixed  bj 
such  contracts  cannot  be  changed.  This  contention  cannot  be  up- 
held. The  Sutter-Butte  Canal  Company  %as  organized  as,  and  has 
always  been,  a  public  utility  company.'  15utte  Co.  Water  Users' 
Ass'n  V.  Railroad  Commission,  61  Cal.  Dec.  317.  In  addition  to 
the  evidence  relative  to  xthis  question  adduced  at  former  hearings 
before  the  Commission  (and  which  it  was  stipulated  might  be  con- 
sidered here)  it  was  shown  that  prior  to  the  execution  of  the  con- 
tracts in  question,  applicant  exercised  the  power  of  eminent  domain 
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and  acquired,  by  condemnation,  the  right  of  way  for  one  of  its 
main  canals.  It  is  from  this  canal  that  these  protestants  receive 
their  water.  Furthermore,  it  appears  that  all  consumers  have  paid 
the  increase  in  rates  granted  applicant  by  the  Commission  on  March 
25,  1918/' 

In  Be  Miller,  Cases  Nos.  7547,  7792,  8107,  March  2,  1922,  Com- 
missioner  Semple  of  the  New  York  Public  Service  Commission 
said:  "Franchise  obligations  limiting  a  rate  of  fare  to  be  charged 
for  service  should  be  respected  as  being  a  contract  in  all  cases.  As 
to  fares  of  common  carriers,  as  fixed  by  the  Commission,  the  stat- 
ute (P.  S.  C.  Law,  §  49,  Subdivision  1)  directly  requires  it.  In 
the  present  case  all  the  communities  except  Scarsdale  have  waived 
franchise  restrictions  in  order  to  allow  the  present  rates  fixed  by  the 
April  7th  Order.  The  rates  on  Mamaroneck  Avenue  line,  fixed  by 
this  Commission,  as  temporary  rates,  are  within  such  waivers.  The 
Scarsdale  limitation  to  a  5-cent  fare  under  the  circumstances  shown 
by  the  proof  in  this  case  cannot  be  sustained  and  must  give  way, 
for  the  present  at  least,  to  the  public  right  to  a  safe  and  adequate 
service.  The  authority  of  the  Commission  in  case  of  need  to  dis- 
solve such  franchise  limitations  has  been  sustained  under  the  author- 
ity of  the  decision  in  Matter  of  McAneny,  198  App.  Div.  205, 
affirmed  232  N.  Y.  377.^' 

In  New  River  Lumber  Co.  v.  Tennessee  R.  Co.  (1922)  —  Tenn. 
— ,  238  S.  W.  867,  the  supreme  court  of  Tennessee  in  referring  to 
special  concessions  by  a  railway  to  encourage  infant  manufacturing 
industries  and  other  new  industries  said:  "Any  such  special  rate, 
therefore,  must  be  submitted  to  the  Commission  for  revision,  and 
then  it  may  only  be  allowed  without  discrimination.  No  shipper  and 
no  carrier  can  make  a  special  contract  for  special  rates  independently 
of  the  Commission.  A  special  rate,  like  the  general  rate,  can  only 
be  established  unde^*  the  supervision  of  the  Commission  and  for 
reasons  obviously  stronger.'* 

F.  Schedules. 

In  Re  Ladoga,  No.  6570,  June  3,  1922,  the  Indiana  Commission 
dismissed  a  petition  for  approval  of  electric  power  rate$,  the  rates 
being  for  a  new  service  and  the  approval  of  the  Commission  not  be- 
ing necessary. 

In  New  River  Lumbar  Co.  v.  Tennessee  R.  Co.  (1922)  —  Tenn. 
— ,  238  S.  W.  867,  the  supreme  court  of  Tennessee  stated  that  there 
was  a  presumption  that  a  railroad  company  had  duly  filed  its  tariff 
and  that  the  compensation  which  it  demanded  for  services  was  the 
lawful  charge. 

In  New  River  Lumber  Co.  v.  Tennessee  R.  Co.  (1922)  —  Tenn. 
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— ,  238  S.  W.  867,  the  supreme  court  of  Tennessee  stated  that  no 
charge  for  transportation  was  a  lawful  charge  Unless  submitted  to 
or  fixed  by  the  Commission,  and  no  departure  from  the  posted  rates 
was  lawful  "except  as  may  be  allowed  by  the  Cotemission/^ 

In  Ee  Greenwood  Municipal  Light  &  Power  Plant,  U-2609,  April 
1,  1922,  the  Wisconsin  Commission  said:  "In  authorizing  in- 
creased rates  which  may  be  of  a  more  or  less  permanent  nature  we 
do  not  believe  it  to  be  wise  to  permit  a  surcharge  on  the  original 
schedule.  Such  a  procedure  implies  that  the  original  schetlule  was 
proper  at  some  time  and  may  again  be  reverted  to  when  some  hypo- 
thetical emergency  is  ended.  There  is  nothing  in  this  proceeding 
to  show  that  anything  in  the  nature  of  a  temporary  emergency  exists 
or  that  the  present  rates  can  be  again  placed  in  effect  at  some  future 
time.  The  schedule  which  we  will  authorize  will,  therefore,  include 
the  increase  in  the  energy  rates.'' 

• 
VI.  Kinds  of  rtkes. 

a.  Service  charge^ 

In  Be  Worcester  Gas  Light  Co.  D.  P.  IT.  587,  June  9,  1922,  the 
Massachusetts  Department  of  Public  Utilities  said:  "Certain  ex- 
penses are  determined  by  the  number  of  customers  rather  than  by 
the  amount  of  gas  they  use.  Such  customers  as  use  little  or  no  gas, 
but  desire  nevertheless  that  their  premises  shall  be  connected  with 
the  company's  mains,  not  only  contribute  little  to  the  company^s 
revenue  but  not  enough  to  equal  the  company's  out-of-pocket  expense 
incurred  solely  for  them.  It  is  to  correct  this  inequality  that  the 
service  charge  is  urged.  Recognizing  the  merit  of  this  contention, 
we  have  been  disposed  to  approve  the  adoption  of  this  method  of 
charge  within  reasonable  and  proper  limits  whenever  a  company 
has  deemed  this  step  expedient." 

In  Central  Iron  &  Steel  Co.  y.  Harrisburg  (1921)  —  Pa.  — , 
114  Atl.  258,  the  Pennsylvania  supreme  court  held  that  a  "ready-to- 
serve'^  charge  imposed  upon  water  customers  of  a  municipal  plant 
was  not  a  discrimination  between  those  employing  meters  and  those 
supplied  under  a  flat  rate. 

b.  Flat  or  meter  rates. 

In  Ee  Moimtain  Water  Co.  Decision  No.  9513,  Application  Nos. 
6324,  6325,  September  14,  1921,  the  California  Commission  held 
that  a  measured  service  was  the  only  proper  one,  as  by  its  charges 
are  equitably  distributed  and  extravagance  is  reduced  to  a  minimum. 

In  Re  Gardiner  Estate,  Decision  No.  10292,  Application  No. 
7283,  April  6,  1922,  the  California  Commission  in  fixing  meter 
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rates  for  water  service,  said:  'TThe  establishment  of  a  meter  rate 
will  very  largely  prevent  wasteful  use  of  water  and  will  equitably 
distribute  the  cost  of  producing  the  supply  among  the  consumers  in 
proportion  to  the  quantities  used/^ 

In  Ee  Laurel  Canyon  Land  Co.  Decision  No.  10072,  Application 
No.  7077,  February  8,  1922,  the  California  Commission  ordered  a 
water  company  to  meter  its  system  without  delay  in  order  to  prevent 
waste,  it  appearing  that  the  water  development  had  about  reached 
its  limit  and  that  there  was  a  shortage. 

In  Ee  Willowbrook  Water  Co.  Decision  No.  10178,  Application 
No.  7449,  March  11,  1922,  the  California  Commission,  in  readjust- 
ing water-rate  schedules  and  permitting  the  installation  of  meters 
at  the  option  of  either  the  utility  or  the  consumer,  said:  'Testi- 
mony shows  that  the  present  rate  schedule,  which  provides  fo^  flat 
rate  charges  based  upon  each  lot,  instead  of  upon  the  various  uses 
to  which  the  water  is  put,  does  not  permit  applicant  to  make  justi- 
fiable charges  which  would  increase  its  revenues.  It  is,  therefore, 
apparent  that  a  part  of  the  necessary  increase  in  revenues  should 
be  secured  through  a  modification  of  the  schedule  rather  than  a  flat 
increase.*^ 

In  Ee  Eemington,  No.  6356,  April  11,  1922,  the  Indiana  Com- 
mission said:  "Petitioner  has  only  metered  ninety-four  of  its  two 
hundred  sixty-seven  consufners,  and  twenty-four  of  these  meters 
are  reported  dead.  The  Conmiission  believes  that  petitioner's  opera- 
tions will  be  greatly  improved  if  meters  are  installed  on  all  con- 
sumers. The  amount  of  water  pumped  will  be  decreased  and  the 
revenues  will  be  increased  if  meters  arc  completely  installed/' 

In  Ee  Cromwell,  No.  6494,  May  15,  1922,  Commissioner  Dou.-r- 
lass  of  the  Indiana  Commission,  in  authorizing  a  schedule  of  meter 
water  rates,  said:  "The  Commission,  being  fully  advised  in  the 
premises,  finds  that  the  flat  rate  charged  is  not  equitable  and  tliat 
the  prayer  of  the  petitioner  for  the  fixing  of  rates  should  be 
granted.** 

The  Michigan  Commission  has  said  with  reference  to  flat  or 
meter  rates :  "It  has  always  been  the  view  of  the  Commission  that 
in  most  casos  flat  rates  are  discriminatory,  especially  when  metered 
rate  schedules  are  in  effect  within  the  same  locality,  and  in  thi:^ 
particular  case  the  Commission's  approval  of  the  proposed  rate 
schedules  will  depend  upon  the  petitioner's  promise  to  install  meters 
in  every  instance  where  it  is  found  practicable  to  do  so.*'  Be  Spen- 
cer Electric  Light  &  P.  Co.  Electric  Approval  Docket  No.  28,  Julv 
11,  1922;  Be  Citizens  Light  Co.  Electric  Approval  Docket  No.  29, 
July  11,  1922. 

In   Be  Blanohardville,  TJ-2663,   June  13,   1922.  the  Wisconsin 

Commission  said:   "The  applicant's  proposal  to  establish  a  flat  rate 
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for  electric  service  does  not  meet  without  our  approval  as  flat  rates 
are  unscientific  and  unsatisfactory  in  every  respect.  As  an  emer- 
gency measure,  however,  pending  the  installation  of  meters  for  all 
service  we  shall  authorize  the  proposed  rate.  Steps  should  be  taken 
immediately,  however,  to  meter  all  service  and  as  we  believe  that 
this  can  be  accomplished  within  a  period  of  sixty  days  we  shall 
make  our  flat  rates  effective  for  only  this  length  of  time*'^ 

Vn.  Particular  utilities, 
a.  Electricity, 

\ 
I 

In  American  Foundry  &  Machine  Co.  v.  Utah  Power  &  Light  Co. 
Case  No.  203,  June  29,  1922,  the  Utah  Commission  refused  to  ex- 
cept an  iron  and  steel  foundry  from  the  general  power  schedule  rate 
although  it  was  contended  that,  because  of  irregular  operation  cost 
should  be  determined  upon  the  amount  of  electric  energy  actually 
consumed  and  not  upon  demand  or  service  charges  made  independ- 
ent of  consumption,  since  the  extent  of  the  operation  of  electric  fur- 
naces depended  upon  varying  conditions  of  the  business. 

In  Utah  Manufacturers  Asso.  v.  Utah  Power  &  Light  Co.  Case 
No.  462,  February  16,  1922,  the  Utah  Commission  in  readjusting 
power  rates  for  consumers  having  a  low  voltage  said:  "An  exam- 
ination of  the  schedides  put  into  effect  in  Case  No.  248,  and  of  their 
application  as  shown  by  the  evidence  in  this  case,  has  convinced  us 
of  the  inapplicability  of  a  imiform  demand  rate  to  all  classes  of 
consumers,  regardless  of  load  factor  at  the  low  load  factors.  It  is. 
apparent  that  there  is  a  greater  probability  of  diversity,  and  that 
effect  of  simultaneous  demand  in  the  power  company's  system  is 
much  less  than  the  aggregate  demands.  We  believe  from  the  evi- 
dence that  at  the  very  low  load  factors,  a  considerably  higher  aver- 
age diversity  than  two  may  be  obtained.  The  effect  of  this  is  ^hown 
by  the  high  kilowatt-hour  charges  paid  by  consumers  at  less  than 
6  per  cent  load  factor.*' 

In  Ee  Eiver  Falls  Power  Co.  U-2674,  June  1,  1922,  the  Wiscon- 
sin Commission  held  that  future  extensions  of  rural  electric  business 
should  be  made  on  a  basis  involving  a  rural  charge. 

h.  Ejcpresa. 

In  Be  American  B.  Express  Co.  No.  11728,  April  19,  1922,  the 
Illinois  Commission  authorized  an  express  company  to  make  a 
charge  for  the  detention  of  cars  containing  car  load  shipments  trans- 
ported under  rates  which  do  not  mclude  delivery  service,  which  are 
held  for  or  by  consignees  for  any  purpose  after  the  expiration  of 
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forty-eight  hours  from  the  time  the  car  is  available  for  unloading, 
Sundays  and  legal  holidays  excluded. 

The  same  Commission  adjusted  express  rates  on  several  commodi- 
ties in  order  to  keep  the  Illinois  state  classification  in  harmony  with 
the  interstate  classification,  there  being  no  objection  upon  the  part 
of  shippers,  but  the  changes  were  made  subject  to  review  by  the 
Commission  upon  complaint  of  any  interested  shipper.    Ibid. 

In  Walker  Creamery  Products  Co.  v.  American  R.  Express  Co. 
Complaint  Docket  No.  4376,  January  31,  1922,  the  Pennsylvania 
Commission,  in  dismissing  a  complaint  asking  reparation  for  an 
alleged  overcharge  by  an  express  company,  stated  that  it  was  a  gen- 
erally recognized  principle  in  transportation  rate  making  that  a  rate 
established  to  meet  short  line  or  other  competition  was  not  a  fair 
basis  to  be  used  as  a  measure  in  passing  upon  the  reasonableness  of 
other  uniformly  established  rates  and  that  express  rates  were  not 
constructed  strictly  upon  a  mileage  basis  but  were  made  by  a  zone 
system  which  was  a  method  of  making  rates  recognized  by  the  public 
service  company  law. 

In  Lehignton  v.  New  Parryville  Consol.  Gas  Co.  Complaint  Docket 
Nos.  3516;  3542,  May  23,  1922,  the  Pennsylvania  Commission  held 
that  a  gas  service  charge  of  75  cents  per  month  was  justified  by 
analyses  and  allocations  of  underlying  cost  elements  when  exhibits 
allocating  operating  expenses  and  charges  for  a  depreciation  and 
return  between  consumer  costs  and  output  costs  developed  a  con- 
.sumer  charge  under  various  methods  of  measuring  value  in  different 
years  from  70  cents  per  meter  to  $1.83  per  meter. 

In  Re  Milwaukee  Gas  Light  Co.  TJ-2652,  June  19,  1922,  the  Wis- 
consin Commission  changed  the  initial  step  of  a  gas  rate  schedule 
which  covered  7,000  cubic  feet  of  gas  by  dividing  it  into  an  initial 
step  of  400  cubic  feet  and  a  secondary  step  of  6600  cubic  feet  in 
order  to  eliminate  discrimination  in  favor  of  consumers  who  used 
small  quantities  of  gas  more  as  a  convenience  than  as  a  necessity 
while  the  cost  of  handling  these  small  accounts  was  excessive  in  pro- 
portion to  the  revenue  received. 

d.  Heating. 

In  Re  Central  Illinois  Light  Co.  No.  8527,  April  19,  1922,  the 
Illinois  Commission,  in  reaffirming  a  schedule  of  heating  rates  after 
a  rehearing,  said :  "The  cost  of  generating  steam  in  a  private  heat- 
ing plant  is  not  a  measure  of  the  proper  rates  for  central  station 
service.  The  two  methods  of  heating  are  essentially  difterent  both 
in  respect  to  the  characteristics  of  the  service  and  to  the  economical 
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features  of  operation.  It  woxild  be  quite  as  logical  to  urge  that 
rates  for  electric  or  gas  service  should  be  based  upon  the  cost  of 
operating  private  electric  or  gas  generating  plants  on  consumers' 
premises,  such  as  those  plants  which  are  frequently  installed  in  local- 
ities where  electric  or  gas  utility  service  is  not  available  and  where 
the  average  cost  of  service  is  much  higher  than  when  received  from  a 
utility/' 

e.  Interurhan  railivays. 

In  Re  Pacific  Electric  R.  Co.  Decision  No.  10017,  Application 
Nos.  3791,  4403,  4407,  4733,  5806,  Case  Nos.  1602,  1607,  January 
28,  1922,  the  California  Commission,  in  authorizing  an  interurban 
railway  company  to  publish  a  60-ride  individual  commutation  ticket 
constructed  on  the  mileage  basis,  except  in  communities  where  it 
was  necessary  to  zone  certain  terminal  points,  said:  ^*We  are  of 
the  opinion  that  the  lowest  possible  rate  of  transportation  should 
be  provided  for  the  regular  every-day  commuter,  and  the  next  lowest 
for  the  regular  six-day  rider.*' 

In  Re  Jersey  Central  Traction  Co,  April  20,  1922,  the  New  Jersey 
Commission,  in  ordering  a  readjustment  of  railway  rates,  said: 
*The  Board  will,  therefore,  pennit  the  petitioner  to  put  into  effect 
for  a  period  of  six  months,  beginning  not  later  than  four  weeks 
from  the  date  of  this  report  a  system  of  fares  whereby  the  Jersey 
Central  Traction  Company  may  charge  a  base  rate  of  10  cents  per 
zone  as  per  the  tariff  filed  with  its  petition,  with  a  commutation 
rate  whereby  commutation  tickets  are  sold  for  any  given  number  of 
zones  at  the  rate  of  $1  per  zone  the  holder  of  said  commutation 
ticket  to  pay  an  additional  cash  fare  of  5  cents  per  zone  when  rid- 
ing in  the  cars  of  the  petitioner.  If  a  person  holding  a  commutation 
ticket  rides  bevoiid  the  zone  limit,  the  fare  shall  be  10  cents  for 
each  zone  traveled  beyond  such  limit.  Commutation  tickets  shall 
be  valid  only  duritig  the  calendar  nlonths  for  which  said  tickets  are 
sold  and  shall  be  on  sale  at  least  five  days  previous  to  the  first  day  of 
the  month  for  the  month  following.  The  Jersey  Central  Traction 
Company  shall  establish  agencies  for  the  sale  of  such  tickets  at  its 
general  office  in  Keyport,  N.  J.,  and  at  at  least  one  point  in  every 
muncipality,  borough  or  community  center  through  which  the  com- 
pany's cars  operate.*' 

/.  BailroadB, 

In  Re  Southern  Pacific  Co.  Decision  No.  10282,  Application  Nos. 
7350,  7494,  April  6,  1922,  the  California  Commission,  in  denying 
an  application  to  cancel  non-baggage  fares  to  certain  points  because 
the  evidence  failed  to  substantiate  the  justice  of  the  fares  proposed, 
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said:  "The"" Commission,  however,  is  of  the  opinion  that  where 
fares  ar^  published  to  stations  where  train  stops  have  been  abandoned 
where  the  nonbaggage  fare  is  higher  or  is  the  same  as  the  baggage 
fare  and  where  there  are  other  inequalities  in  the  tariff,  the  same 
should  be  corrected  by  presentation  of  informal  applications  under 
§§  15  and  63  of  the  Public  Utilities  Act." 

In  Traffic  Bureau  of  the  Stockton  Chamber  of  Commerce  v. 
Southern  P.  Co.  Decision  No.  10221,  Case  No.  1649,  March  22, 1922, 
Commissioner  Loveland  of  the  California  Commissi  on,  in  delivering 
the  opini(Hi  in  a  rate  case,  said :  **The  practice  of  including  many 
points  in  the  same  group  is  frequently  adopted  by  the  carriers  and 
has  been  recognized  as  proper  by  this  and  other  Commissions.  This 
procedure  simplifies  tariffs,  to  the  advantage  of  both  the  shipping 
public  and  the  carrier  and  results  in  an  equality  of  opportunity  to 
the  jobbing  and  manufacturing  points.^^ 

In  the  same  case  Commissioner  Loveland  said :  'TJnder  the  pro- 
visions of  §  21,  article  XII,  of  the  state  Constitution,  and  §  24  (a) 
.  of  the  Public  Utilities  Act,  a  carrier  may  not  charge  any  greater 
compensation  as  a  through  rate  than  the  aggregate  of  the  inter- 
mediate rates.  It  is,  therefore,  compulsory  on  the  part  of  the  car- 
rier to  publish  rates  from  San  Francisco  to  points  in  the  San  Joaquin 
Valley  which  shall  not  be  in  excess  of  the  combination  on  Stockton 
made  by  use  of  the  water-compelled  rates.  The  Constitution,  how- 
ever, does  not  require  that  rates  must  be  a  combination  of  locals  and, 
therefore,  it  is  not  imlawful  for  a  carrier  to  establish  through  rates 
lower  than  such  combination  on  the  rate-breaking  points.  As  a 
matter  of  fact,  through  rates  are  lower  than  the  combination  ol  ti\e 
locals  and  this  practice  has  been  fully  justified  in  past  proce^^^^?^* 
Under  ordinary  circumstances  the  imposing  of  a  through  rat^  uiade 
up  of  the  combination  of  the  respective  locals  would  be  questioned 
in  most  situations. 

In  Puller  &  Co.  v.  Southern  P.  Co.  Decision  No.  10159P,  Case 
No.  1684,  March  7,  1922,  the  California  Commission  held  thiat  the 
value  of  products  is  not  the  only  nor  the  controlling  element  to  be 
taken  into  consideration  in  the  construction  of  railroad  rates-. 

In  Angora  Lumber  Co.  v.  Duluth,  M.  &  N.  R.  Co.  A-3024r ,  3^^^ 
10,  1922,  the  Minnesota  Commission  in  fixing  rates  for  ^a-rryiug 
short  logs,  said :  "We,  therefore,  define  these  short  logs  to  h>e  tim- 
ber rough  as  from  the  tree,  suitable  for  box  making  purposes,  and 
not  heretofore  defined  in  the  order  of  the  Commission  dated  J^inuarj 
15,  1917,  as  pulpwood  or  logs,  anci  not  less  than  8  feet  4  indies  and 
not  more  than  10  feet  in  length  and  not  destined  for  pulp  ooakin? 
purposes/^ 

In  Greenwood  Chamber  of  Commerce  v.  Illinois  C.  B.  Co.  I)ock^ 
No.  5195,  May  17,  1922,  the  Mississippi  Eailroad  Commission  ^ 
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readjusting  intrastate  class  rates  said :  'The  tendency  of  rate  regu- 
lation of  recent  years  has  been  towards  uniformity  as  nearly  as  pos- 
fiible.  Only  by  reaching  some  degree  of  imifonnity  will  it  ever  be 
possible  to  eliminate  the  constant  source  of  complaints  arising  from 
conflict  between  the  two  classes  of  rates,  state  and  interstate,  which 
complaints  are  costly  to  shippers  and  carriers  alike  and  generally  re- 
sult in  serious  rate  disturbances;  and  until  this  situation  is  remedied, 
there  can  be  no  stability  of  the  rate  structure  which  is  so  essential  to 
business." 

In  Young  Heading  Co.  v.  Payne  (1921)  —  Miss.  — ,  89  So.  '}'82, 
the  supreme  court  of  Mississippi  held  that  a  law  prohibiting  a  car- 
rier from  charging  more  than  the  rate  specified  in  the  bill  of  lading 
issued  by  its  authority,  has  no  application  where  the  rate  charged  and 
collected  is  on  file  with  and  has  been  approved  by  the  Railroad  Coni- 
mission,  such  law  applying  only  where  the  rate  in  question  has  not 
heen  approved  by 'the  Commission. 

In  the  same  case  the  supreme  court  of  Mississippi  held  that  the 
•observance  by  the  carrier  of  the  rate  on  file  and  approved  by  the 
liailroad  Commission,  where  the  law  prohibits  the  carrier  from 
•charging  either  more  or  less  than  the  approved  rate,  abrogates  the 
-common-law  remedy  of  the  shipper  to  recover  for  an  overcharge  in 
freight  on  the  ground  that  it  is  unreasonable  and  extortionate. 

The  supreme  court  of  Mississippi  also  held  that  the  clause  in 
§  4839,  Code  of  1906,  §  7624,  Hemingwa/s  Code,  which  prohibits 
<uirriers  from  demanding  and  receiving  unreasonable  compensation 
for  services  rendered  in  the  carrying  of  freight,  must  be  construed 
in  connection  with  the  other  sections  of  the  Supervision  Statutes, 
And  when  so  done,  it  is  apparent  that  it  has  no  application  where  the 
tariff  rate  in  question  has  been  approved  and  is  on  file  Vith  the 
Bailroad  Commission — it  only  applies  when  this  has  not  been  done. 

In  a  suit  by  a  shipper  against  a  carrier  for  an  alleged  overcharge 
of  freight  demanded  and  collected  by  the  carrier  of  the  shipper,  on 
account  of  shipments  of  rough  sawed  heading,  and  claimed  by  the 
latter  to  be  unreasonable  and  extortionate,  and  there  being  two 
tariffs  of  the  carrier  on  file  with  and  approved  by  ,the  Railroad  Com- 
mission, one  providing  a  rate  on  heading  bolts,  ^  and  the  other  on 
rough  sawed  heading,  and  the  testimony  showing  a  substantial 
difference  between  heading  bolts  and  rough  sawed  heading,  the 
tariff  rate  on  rough  sawed  heading  applied  and  not  the  tariff  on 
heading  bolts,  because  the  former  dealt  specifically  with  the  identical 
materials  shipped.    Ibid. 

In  Be  Railroads,  Application  No.  4299,  April  Y,  1922,  the  Nebraska 
Commission,  in  conformity  with  the  opinion  of  the  United  States 
Supreme  Court  maintaining  the  right  of  the  Interstate  Commerce 
Comniission  to  regulate  intrastate  rates,  when  such  rates  are  an 
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essential  part  of  the  railroad  rate  fabric  of  the  nation,  said :  **It  is 
incumbent  upon  us  in  the  interest  of  shippers  of  this  state  immedi- 
ately to  accept  the  general  level  of  rates  prescribed  by  Congress  and 
applied  with  the  approval  of  the  Supreme  Court  of  the  United  States 
by  the  Interstate  Commerce  Commission.  That  we  may  be  in  con- 
formity with  the  decision  of  the  Supreme  Court  of  the  United  States, 
and  to  dispense  with  further  litigation,  this  Commission  should 
make  an  order  authorizing  the  carriers  in  this  state  to  establish  and 
maintain  rates  and  charges  applicable  to  intrastate  transportation 
corresponding  to  those  prescribed  by  the  Interstate  Commerce  Com- 
mission imder  Ex  Parte  74,  except  as  to  passenger  fares  which,  as 
stated  above,  this  Commission  cannot  increase/' 

In  Ringwood  Co.  v.  Erie  R.  Co.  Feb.  15,  1922,  the  New  Jersey 
Board  of  Public  Utility  Commissioners,  in  adjusting  rates  for  the 
transportation  of  iron  ore,  in  carload  lots,  said  regarding  a  flat  in- 
crease of  35  cents  which  had  been  awarded :  ^'Complainants  contend 
that  this  35-cent  impost  on  all  iron  ore  was  in  the  nature  of  a  tax 
or  assessment  upon  the  commodity  in  the  interest  of  securing  an 
adequate  income  to  the  Federal  Government  in  its  war  operation  of 
the  railroads.  The  Board  is  of  the  opinion  that  there  is  some  merit 
in  this  contention  and  that  the  necessity  for  immediate  relief  might 
have  warranted  such  action  as  an  incident  to  the  successful  prosecu- 
tion of  the  war.  It  is  also  of  the  opinion  that  such  method  of  de- 
riving revenue  may  have  worked  no  material  hardship  during  a 
period  of  War  activity  when  heavy  demands  and  high  prices  pre- 
vailed for  products  manufactured  from  iron  ore.  With  the  return 
to  more  normal  conditions,  however,  the  Board  feels  that  such  in- 
equalities and  crudities  as  may  have  crept  into  the  rate  structure 
as  a  result  of  war  necessity  should  be  eliminated  and  that  a  schedule 
of  rates  should  be  adopted  which  would  take  no  cognizance  of  un- 
usual governmental  wartime  demands  but  only  of  the  reasonable  cost 
and  worth  of  the  service  performed.^* 

In  Ringwood  Co.  v.  Erie  R.  Co.  February  15,  1922,  the  New 
Jersey  Board  of  Public  Utility  Commissioners  said:  "It  is  auto- 
matic that  the  cost  per  ton  or  per  ton  mile  for  short  haul  traffic 
is  considerably  in  excess  of  that  for  traffic  having  an  extended  hanl. 
While  an  infinitude  of  items  is  responsible  for  the  differences  which 
should  emst  between  haulage  in  these  two  classes,  that  is  long  and 
short  haul,  the  principal  reason  is  that  relatively  expensive  terminal 
movements  are  involved  in  each  and  must  be  absorbed  out  of  the 
amount  of  freight  collected,  whether  the  revenue  is  large  or  pmall.** 

In  Ewing  Coal  Co.  v.  Hocking  Valley  R.  Co.  No.  2453,  May  5, 
1922,  the  Ohio  Commission,  in  establishing  joint  through  rates  from 
mines  on  an*  interurban  railway  to  points  of  destination  upon  the 
lino  of  a  steam  railroad,  said :    '^t  is  claimed  by  the  Hocking  that 
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the  traction  company  should  be  treated  as  an  industry  and  accorded 
same  treatpaent  that  is  accorded  wagons  and  auto  trucks  that  haul 
freight  into  Nelsonville  for  shipment  beyond.  The  position  taken 
is  technical  ajid  insupportable.  The  traction  company  is  not  an  in- 
dustry but  an  interurban  railroad  and  a  common  carrier.  Auto 
trucks  and  wagons  are  not  common  carriers  and  are  not  subject  to 
the  regulatory  powers  of  this  Commission ;  besides,  the  complainant's 
mines  are  not  wagon  mines,  they  are  the  same  character  of  mines 
that  are  located  elsewhere  throughout  the  district  on  mine  sidings 
connected  with  the  Hocking.^' 

In  South  Shore  E.  Co.  v.'  Pittsburgh  &  Lake  Erie  E.  Co.  Com- 
plaint Docket  No.  193-10,  April  17,  1922,  the  Pennsylvania  Com- 
mission, in  considering  a  complaint  against  the  action  of  various 
trunk  line  railroads  in  canceling  allowances  to  so-called  industrial 
railways  or  refusing  to  enter  into  arrangements  with  such  railways 
for  a  division  of  their  rates  on  transportation  jointly  handled,  said : 
"We  find  and  determine  that  the  complainant  is  a  common  carrier 
and  in  line  with  our  decision  in  like  cases  above  referred  to,  we  find 
that  the  complainant  is  lawfully  entitled  to  be  recompensed  for  its 
service  out  of  the  line  haul  rate  of  the  tnmk  line  carriers;  such 
recompense  to  be  provided  for  either  by  a  joint  rate  or  by  allow- 
ances determined  upon  by  the  parties  if  they  can  agree,  otherwise 
by  this  Commission  upon  petitions.'^ 

In  Department  of  Public  Works  ex  rel.  Molson  Community  Club 
V.  Great  Northern  B.  Co.  No.  5301,  June  2,  1922,  the  Department 
of  Public  Works  of  Washington,  in  fixing  railroad  rates,  held  that  it 
was  not  improper  to  give  consideration  to  the  greater  cost  of  branch 
line  operation  and  that  under  certain  circumstances  it  might  not 
be  improper  for  the  greater  cost  to  be  reflected  in  the  rate  but  stated 
that  this  would  involve  a  readjustment  of  all  rates  which  would  be 
extremely  complicated,  and  doubtful  of  proof,  and  when  placed  in 
effect  would  be  found  lacking  in  flexibility.  The  Commission  said 
further :  'Tost  is  not  the  controlling  element  in  making  rates,  but 
one  of  the  elements,  the  importance  of  which  varies  between  and 
within  very  wide  limits.  It  will  be  found  in  some  instances  to  be 
more  important  than  other  elements,  while  in  other  instances  cost 
may  only  be  known  for  the  purpose  of  ascertaining  whether  or  not 
the  rate  under  consideration  will,  if  made,  bring  enough  traffic  to 
pay  this  particular  cost.  Commodity  rates,  generally  speaking,  are 
made  to  flt  commercial  conditions  on  the  basis  of  what  the  commodity 
may  reasonably  and  fairly  bear  in  distribution,  that  is  to  say  on  the 
value  of  service  to  shippers.^' 

In  Department  of  Public  Works  v.  Henry,  Cause  No.  5150,  March 
17,  1922,  the  Department  of  Public  Works  of  Washington  held  that 
when  short  lengtii  fuel  wood  is  loaded  loosely  in  racked  flat  or  gon- 
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dola  cars  (racks  to  be  provided  by  shippers)  the  proper  unit  of 
measure  for  the  intrastate  transportation  of  fuel  wood,  pulp  wood, 
and  wood  bolts  (not  exceeding  approximately  16  inches  in  length) 
is  192  cubic  feet  and  for  the  intrastate  transportation  of  hogged 
fuel,  200  cubic  feet;  and  it  was  also  held  that  128  cubic  feet  is  a 
proper  unit  of  measurement  for  the  intrastate  transportation  of  fuel 
wood,  pulp  wood,  and  wood  bolts  exceeding  16  inches  in  length  and 
for  fuel  wood,  pulp  wood,  and  wood  bolts  of  any  length  when  for- 
warded in  enclosed  cars. 

In  Department  of  Public  Works  v.  North  Pacific  Coast  Freight 
Bureau,  Cause  No.  5360,  June  6,  1922,  the  Department  of  Public 
Works  of  Washington,  in  vacating  an  order  suspending  railroad 
tariffs  eliminating  transit  privileges  on  breakfast  foods  said:  "The 
question  to  be  determined  in  this  cause  is  whether  cereal  breakfast 
foods  should  be  eliminated  from  the  list  of  grain  products  which 
may  be  forwarded  from  transit  stations  at  carload  rates  when  in 
mixed  carloads  with  other  grain  products  upon  which  transit  has 
been  taken.  This  question  is,  therefore,  dependent  upon  whether 
cereal  breakfast  foods  should  be  eliminated  from  those  grain  products 
entitled  to  transit  privilege.  The  record  does  not  indicate  that 
cereal  breakfast  foods  are  transited  to  any  ufiaterial  extent  by  the 
mills  in  this  territory.  Some  evidence  was  introduced  by  the  protes- 
tants  to  the  effect  that  the  railroads  were  encountering  truck  com- 
petition in  the  transportation  of  cereal  breakfast  foods.  This  evi- 
dence,  however,  was  meager  and  insufficient.  We,  therefore,  find  that 
tlie  proposed  schedules  have  been  justified  by  the  respondents  and  will 
enter  an  order  vacating  the  order  of  suspension  and  discontinue  the 
proceeding.  In  entering  this  order  we  are  following  the  decision  of 
the  Interstate  Commerce  Comniission,  and  making  the  rule  as  to 
state  traffic  the  same  as  that  prescribed  for  intrastate  traffic.'' 

g.  Street  railtaaya. 

In  Re  Houghton  County  Traction  Co.  D-1331,  June  28,  1922,  the 
Michigan  Commission  authorized  a  street  railway  company,  through 
its  receiver,  to  put  into  effect  the  weekly  pass  system,  the  lines  being 
divided  into  zones  and  the  passes  being  good  for  any  number  of  rides 
within  the  week,  in  the  hands  of  the  bearer,  but  for  only  one  person 
at  a  time  and  good  for  the  number  of  zones  indicated  on  the  pass 
within  the  division  for  which  the  pass  is  issued,  passengers  desiring 
to  ride  beyond  the  zone  permissible  with  their  particular  passes  to  pay 
an  additional  zone  fare.  The  pass  system  was  in  lieu  of  and  in  sub- 
stitution for  ticket  fares  which  had  failed  to  produce  the  necessary 
revenues  for  operating  expenses,  ordinary  maintenance,  and  re- 
pairs, and  the  amount  necessary  to  be  paid  imder  the  receivership 
on  the  mortgage  securing  issues  of  bonds  to  the  company* 
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In  Ee  Van  Brunt  Street  &  E.  B.  R.  Co.  Case  No.  1851,  Dee.  19, 
1921,  the  New  York  Transit  Commission  approved  and  adopted  an 
opinion  and  order  denying  an  application  for  the  alwogation  of 
orders  fixing  joint  rates  between  street  railway  companies,  in  which 
it  was  held  that  whether  a  transfer  order  is  reasonable  or  not  de- 
pends up^n  whether  it  results  in  a  gain  or  loss  to  the  company.  The 
opinion  continued,:  "The  fact  that  one  company^s  share  of  the 
joint  rate  is  less  than  the  average  cost  of  carrying  a  passenger  is  not 
controlling.  There  is  a  wide  diflFerence  between  the  general  rate 
charged  by  a  company  and  the  joint  rate  charegable  for  transfers. 
If  the  general  rate  is  less  than  the  average  cost  of  carrying  a  pas- 
senger, it  requires  no  argutaent  to  show  that  the  company  is  suffer- 
ing a  loss.  Loss,  however,  cannot  be  assumed  from  the  fact  that 
what  one  company  receives  for  carrying  a  transfer  passenger  is  less 
than  the  average  cost  of  carrying  a  passenger.  This  cost  is  arrived 
at  by  dividing  the  total  expenses  by  the  total  number  of  passengers 
carried.  The  requirements  of  adequate  service  make  the  expense 
more  or  less  constant.  A  certain  number  of  cars  has  to  b.e  operated 
in  any  event;  and,  if  additional  passengers  can  be  attracted  to  par- 
tially empty  cars,  it  means  a  reduction  in  the  average  cost  per  pas- 
senger, and  a  gain,  instead  of  a  loss  to  the  company.  Experience 
shows  that  transfers  do  attract  additional  passengers." 

In  Re  Waverly,  S.  &  A.  Traction  Co.  Application  Docket  No. 
5670-1921,  March  7,  1922,  the  Pennsylvania  Commission  authorized 
a  railway  company  to  double  the  cash  fare  for  each  zone  between  the 
hours  of  12 :  30  A.  m.  and  5 :  30  A.  M.  it  appearing  that  the  installa- 
tion of  all  night  service  at  existing  rates  would  result  in  operation 
at  a  loss. 

In  Re  Virginia  R.  &  Power  Co.  Case  No.  1295,  December  9, 
1921,  the  Virginia  Commission,  in  authorizing  an  increase  in  street 
railway  fares  from  6  cents  to  7  cents,  said:  "The  7-cent  fare  may 
not  be  a  solution,  but  certainly  it  is  the  duty  of  the  Commission  to 
see  that  confiscation  of  its  property  shall  not  be  the  result  of  lack 
of  authority  to  increase  its  rate  of  fare  to  a  sum  that  is  not  in  itself 
unreasonable  when  measujed  by  fares  in  cities  throughout  the 
country.*' 

h.  Telephones, 

In  Re  Bell  Teleph.  Co.  of  Canada,  Case  No.  955,  Order  No.  32130, 
Feb.  16,  1922,  the  Canada  Board  of  Railway  Commissioners  refused 
to  authorize  a  percentage  increase  in  telephone  rates  which  did  not 
appear  to  be  properly  adjusted  in  the  various  groups  served,  having 
regard  to  the  population  of  the  telephone  areas,  the  number  of  sta- 
tions or  the  cost  of  the  service,  it  being  held  that  to  grant  the  in- 
crease without  proper  adjustments  between  groups  would  serve  to 
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accentuate  the  inequitable  and  obsolescent  features  of  the  existing 
rates. 

In  Re  Star  Teleph.  Co.  Feb.  7,  1922,  the  Minnesota  Commission, 
in  authorizing  a  toll  message  rate  instead  of  an  increase  of  all  rates 
as  suggested  at  a  hearing,  said :  "The  Commission  does  not  approve 
of  the  policy  of  charging  all  subscribers  a  rental  rate  which  will 
absorb  the  expense  of  furnishing  long  distance  service  to  a  few.  A 
reasonable  charge  for  long  distance  service  will  have  the  effect  of 
curtailing  the  number  of  trivial  messages  for  those  of  more  import- 
ance and  will  place  the  cost  of  this  service  upon  the  user.^ 

In  Ee  Kinloch  Long  Distance  Teleph.  Co.  Case  No.  3270,  May  19, 
1922,  the  Missouri  Commission  said :  'That  an  increase  in  cost  of 
operation  is  actually  created  in  mergers  of  large  telejAone  systems 
as  the  one  before  us,  is  generally  recognized  as  a  fundamental  prin- 
ciple of  telephonic  economics.  Moreover,  large  outlays  of  capital 
expenditures  must  be  made  to  complete  the  merger.  .  .  .  There 
will  necessarily  be  an  increase  per  phone  in  the  cost  of  operation  after 
the  merger  is  completed  over  that  existing  immediately  prior  to  the 
merger." 

In  Re  Southwestern  Bell  Teleph.  Co.  Cause  No.  4485,  Order  No. 
2031,  April  1,  1922,  the  Oklahoma  Conmii^ion '  authorized  a  tele- 
phone company  to  install  coin  box  telephones  in  places  of  business 
where  the  regular  business  telephone  was  accessible  to  and  used  by 
the  general  public  without^  charge,  and  to  require  that  regular  busi- 
ness telephones  be  so  placed  as  not  to.  invite  free  general  use. 

In  Re  Rice  Lake  &  N.  E.  Teleph.  Co.  U-2562,  December  3,  1921, 
the  Wisconsin  Commission  allowed  a  telephone  company  increased 
rates,  although  the  company  had  loaded  its  lines  beyond  the  number 
of  subscribers  prescribed  by  the  Commission,  in  view  of  the  fact  that 
the  territory  served  was  sparsely  populated  and  that  subscribers  lived 
at  imusually  long  distances  from  the  central  oflSce. 

i.  Water, 

In  Re  Coronado  Water  Co.  Decision  No.  9948,  Application  No 
7228,  December  29,  1921,  the  California  Commission  in  fixing  water 
rates  for  wholesale  consimiers  said:  "These  consumers  are  all 
located  upon  the  upper  end  of  the  utility's  main  transmission  line 
and  the  water  so  supplied,  is  not  passed  tiirough  the  company's  dis- 
tribution system.  This  service  is  not,  therefore,  so  costly  as  the 
service  to  other  consumers.  This  fact  will  receive  due  consideration 
in  the  rate  computations.'* 

In  Re  Elizabethtown  Water  Co.  June  9,  1922,  the  New  Jersey 
Board  of  Public  Utility  Commissioners,  in  refusing  to  modify  rat^ 
for  hydrant  service,  said  that  the  increase  in  fire  protection  diargea 
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which  had  been  greater  than  the  increase  for  private  service  was  in 
accordance  with  the  decisions  of  the  Supreme  Court  of  the  United 
States  to  the  effect  that  one  class  of  customers  cannot  be  recjuired 
to  pay  for  that  part  of  the  service  which  should  properly  be  charge- 
able to  another  class  of.  customers.  The  Board  said :  "As  applied 
to  the  water  situation^  the  court  decisions  are  to  the  effect  that  the 
private  consumers  of  water  cannot  be  compelled  to  pay  what  the 
taxpayer  as  such  ought  to  pay.  But  for  the  necessity  of  supplying 
fire  protection  many  of  the  mains  could  be  very  much  smaller  in 
size,  nor  would  the  pumps  have  to  be  the  same  capacity.  They  would 
merely  have  to  be  able  to  supply  the  amount  of  water  needed  by  the 
customers  as  that  water  was  drawn  from  the  mains.  For  fire  pro- 
tection^ however,  there  must  be  mains  of  sufficient  size  in  every  part 
of  the  city  to  provide  on  the  instant  the  large  quantities  of  water 
required  at  a  fire.  The  pumps  and  reservoirs  must  have  sufficient 
capacity  at  the  time  of  the  fire  to  supply  the  very  large  quantity  de- 
manded only  at  such  time  and  only  for  fire  purposes.'* 

In  Re  California-Oregon  Power  Co.  P.  S.  C.  Order  No.  835, 
XJ-F-317,  June  5, 1922,  the  Oregon  Conmiission  said:  "The  metliod 
of  charging  for  fire  protection  in  direct  ratio  to  the  number  of  hy- 
drants in  use  does  not  result  in  a  proper  or  equitable  basis  of  charge. 
The  investment  in  hydrants  and  additional  main  capacity  on  single 
hydrant  extensions  is  only  a  small  proportion  of  the  total  investment 
in  transmission  mains,  reservoirs,  pumps,  etc.,  that  is  properly 
assignable  to  fire  protection.  The  resulting  rate,  if  applied  to  hy- 
drants only,  makes  the  charge  for  additional  hydrants  too  high  to 
encourage  the  general  installation  desired.  We  are,  therefore,  pre- 
iscribing  a  flat  rate  sum  to  be  charged  for  all  existing  facilities  other 
than  hydrants." 


DISTRIOT   OP   COIilTMBIA   PUBIilO  UTILITIES    COMMISSION. 

BE  CAPITAL  TRACTION  COMPANY. 

[Order  No.  483;  Formal  Case  No.  120.] 

Mighways  and  streets  —  Trolley  poles  —  Ziocation  —  Underground 
cables. 

PermisBion  to  replace  a  center  pole  overhead  trolley  system  with  a 
side  pole  cross  suspension  system  and  to  build  a  6-way  duct  line  in 
which  to  install  the  transmission  cables  carried  on  the  center  trolley 
poles  was  refused  where  it  appeared  that  neither  of  these  changes  was 
needed  in  order  that  the  eompany  might  give  adequate  service  to  the 

P.U.R.1922D. 


700      DISTRICT  OF  COLUMBIA  PUBLIC  UTILITIES  COMMISSION. 

public,  but  that  the  large  capital  expenditure  which  would  be  neces- 
sary to  build  the  underground  system  might  lessen  the  amount  of  A 
possible  reduction  in  fares. 

[July  7,  1922.] 

Application  by  a  street  railway  company  far  permission  to 
install  side  poles  instead  of  a  center  trolley  pole  system  and  to 
build  an  underground  duct  line  in  which  to  install  cable;  appli- 
cation denied. 

By  the  Commission :  This  is  a  proceeding  upon  the  applica- 
tion of  the  Capital  Traction  Company  for  permission  to  replace 
its  center-pole  overhead  trolley  system  on  Connecticut  avenue 
from  Calvert  street  bridge  to  Newark  street,  with  side-pole 
cross  suspension  system  and  to  build  a  6-way  duct  line  in 
Calvert  street  and  Connecticut  avenue  between  the  same  points 
in  which  to  install  the  transmission  cables  now  carried  on  the 
center  trolley  poles.  A  formal  public  hearing  was  held  on  July 
6,  1922,  after  due  notice,  to  consider' the  questions  involved  in 
this  case. 

Prior  to  the  receipt  of  the  above  application,  a  petition  of  the 
Connecticut  Avenue  Citizens'  Association  had  been  filed  with 
the  Conunission  asking  for  the  removal  of  the  center  trolley 
poles  and  for  the  substitution  of  the  underground  trolley  system 
on  this  portion  of  the  Connecticut  avenue  line  of  the  Capital 
Traction  Company.  Another  petition  of  the  same  nature,  signed 
by  fifteen  residents  in  the  vicinity  of  Connecticut  avenue  and 
Calvert  street,  was  filed  at  the  hearing  in  this  case.  A  similar 
petition,  asking  the  installation  of  the  underground  system  from 
Calvert  street  bridge  to  the  Bureau  of  Standards  (Pierce  Mill 
Eoad)  was  also  filed  at  the  hearing  on  behalf  of  the  Kalorama 
Citizens'  Association. 

The  principal  reason  advanced  for  the  removal  of  the  poles 
is  that  their  presence  in  the  center  of  the  roadway  oonstitutee 
a  menace  to  vehicular  traffic.  The  records  of  accidents  resulting 
from  collisions  between  vehicles  and  the  trolley  poles  show  that 
these  have  been  due  in  practically  every  instance  to  negligent  or 
reckless  driving,  which  view  is  suppoi-ted  by  daily  observations 
of  the  manner  in  which  such  vehicles  are  operated   on   this 
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thoroughfare.  The  roadway  between  curb  lines  ia  60  feet  wide, 
and  is  paved  with  asphalt  for  its  full  width,  thus  giving  a  22- 
foot  driveway,  exclusive  of  the  space  occupied  by  the  street  car 
tracks,  for  one-way  traffic  in  each  direction.  The  trolley  poles 
are  painted  white  for  a  distance  of  at  least  10  feet  from  the 
ground,  with  alternating  black  and  white  stripes  on  the  poles 
marking  the  intersection  of  cross  streets,  so  that  their  presence 
is  readily  discernable  at  night,  particularly  as  the  street  is  well 
lighted.  The  center  trolley  poles  tend  to  prevent  the  inter- 
mingling of  north  and  south  bound  traffic  and  act  as  a  safe-guard 
to  careful  drivers.  Their  removal  to  the  side-walk  at  the  curb 
line  will  only  add  to  the  inconvenience  of  adjacent  property 
owners  in  front  of  whose  houses  other  obstructions  in  the  shape 
of  lamp-posts,  sign  posts,  and  trees  already  exist;  nor  will  the 
unsi^tlessness  of  the  present  construction  be  entirely  overcome, 
as  the  trolley  wires  aid  the  cross-suspension  wires  will  remain. 
IJ'either  the  change  from  center  to  side  pole  construction,  nor 
the  substitution  of  the  underground  trolley  system  is  needed  in 
order  that  the  company  may  give  added  service  to  the  public; 
proper  and 'sufficient  service  is  now,  and  will  continue  to  be, 
given  with  the  existing  facilities. 

The  Commission  believes  that  it  will  be  necessary  and  desir- 
able in  the  near  future  to  require  the  substitution  of  the  under- 
ground trolley  system  for  the  present  overhead  system  on  Con- 
necticut avenue;  it  is  not  prepared  at  this  time,  however,  to 
authorize  the  large  capital  expenditure  necessary  to  accomplish 
this,  which  is  estimated  to  be  $325,000  for  the  section  from 
Calvert  street  bridge  to  Newark  street.  A  reduction  in  the 
present  rate  of  fare  on  the  street  railway  lines  is  of  paramount 
importance  to  the  traveling  public  and  the  Commission  is 
making  every  effort  possible  to  accomplish  this  desirable  result. 
To  require  the  company  to  spend  $325,000  for  installing  the 
underground  system  at  this  time  will  result  in  no  increase  in 
revenues  and  will  only  tend  to  lessen  the  amount  of  the  possible 
reduction  in  fares. 

After  a  full  and  careful  consideration  of  the  circumstances 
of  this  case,  the  Commission  is  of  the  opinion  that  it  is  in- 
advisable to  take  favorable  action  therein. 
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Jt  is,  therefore,  ordered: 

That  the  application  of  the  Capital  Traction  Company  for 
permission  to  replace  its  center  trolley  poles  on  Calvert  street 
and  Connecticut  avenue,  from  the  Calvert  street  bridge  to 
Newark  street,  with  side  poles  and  cross-suspension  wires,  be 
and  the  same  is  hereby  denied. 

Cuno  H.  Rudolph,  Jas.  F.  Oyster,  Public  Utilities  Com- 
mission of  the  District  of  Columbia. 
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BE  WINTERPOET  WATER  COMPANY. 

[U-577.]  ' 

SecurUy  iaaues  «  Purpose  —  Definitenesa  «  E<jctenMona  and  ifnpr&v&^ 
menta. 

An  issue  of  bonds  should  not  be  authorized  to  make  proposed 
extensions  and  improvements  in  a  public  utilitj  company's  property, 
in  the  absence  of  any  well  defined  purpose  or  definite  plans  for  the 
improvements. 

[January  18,  1922.] 

Application  for  approval  of  an  issue  of  bonds  for  refunding 
bonds  outstanding  and  for  extensions  and  improvements ;  utility 
authorized  to  issue  and  sell  bonds  for  refunding  bonds. 

By  the  Commission:  This  is  a  petition  by  the  Winterport 
Water  Company  for  approval  of  an  issue  of  $35,000  of  first 
mortgage  6  per  cent  gold  bonds,  dated  February  1,  1922 ;  to  be 
due  and  payable  February  1,  1952. 

It  is  proposed  that  these  bonds  be  secured  by  the  execution 
and  delivery  of  an  indenture  of  trust  to  the  Union  Safe  Deposit 
&  Trust  Company  of  Portland,  Maine,  as  trustee,  the  effect 
of  which  indenture  will  be  to  convey  all  property  of  the  said 
Winterport  Water  Company,  real  and  personal,  assets,  fran- 
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chises,  easements,  rights,  and  privileges  now  owned,  or  here- 
after acquired,  to  such  trustee. 

The  Winterport  Water  Company  is  a  ^blic  utility,  organized 
under  Chapter  25  of  the  Private  and  Special  Laws  of  1895,  and 
is  engaged  in  the  business  of  supplying  water  in  the  town  of 
Winterport,  in  the' county  of  Waldo,  state  of  Maine.  The  popu- 
lation of  said  town  of  Winterport  is  approximately  1,600  per- 
sons. 

Chapter  67  of  the  Laws  of  1919,  authorized  the  Winterport 
Water  Company  to  issue  its  bonds,  in  a  sum  not  exceeding 
$35,000,  for  the  purpose  of  refunding  the  outstanding  bonds 
and  the  further  improvement  and  extension  of  its  plant;  said 
bonds,  so  authorized,  to  be  issued  for  a  term  not  exceeding 
thirty  years,  and  upon  such  rate  of  interest  as  the  said  petitioner 
may  deem  expedient  and  the  Public  Utilities  Commission  may 
approve;  such  bonds  to  be  secured  by  a  mortgage  of  the  fran- 
chises and  the  property  of  the  corporation  for  the  pui'poses  and 
in  the  manner  and  subject  to  the  restrictions  enumerated  in  §§  37 
and  38,  Chapter  55  of  the  Kevised  Statutes. 

Before  coming  into  the  control  of  the  present  owners  of  its 
capital  stock,  the  Winterport  Water  Company  had  become  in- 
volved in  financial  difiiculties;  its  plant  had  been  built  in  1896 
and  there  had  been  issued  to  the  contractors  $25,000  in  capital 
stock  and  $25,000  in  first  mortgage  5  per  cent  twenty-year  bonds. 
In  1902,  a  reorganization  was  efiFected  and  the  company  issued 
$20,000  first  mortgage  4  per  cent  bonds  bearing  date  of  February 
1,  1902,  a  portion  of  which  was  used  to  retire  the  entire  pre- 
vious issue  of  $25,000  first  mortgage  5  per  cent  bonds  and 
most  of  the  balance  of  such  proceeds  was  expended  for  cer- 
tain betterments  to  the  property  of  the  company.  Under  tlie 
new  management,  $1,500  worth  of  the  bonds  of  February  1, 
,  1902,  have  been  redeemed  and  canceled,  thus  leaving  $18,500 
of  such,  bonds  outstanding,  which  it  is  now  desired  to  refund  by 
a  portion  of  the  proposed  new  issue,  leaving  the  balance  of 
$16,500  of  such  new  issue  to  be  used  for  new  construction  and 
improvement  of  the  plant. 

Hearing  having  been  ordered  by  this  Commission  and  due 
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notice  of  such  hearing  having  been  proved,  a  public  hearing  was 
held  on  January  6,  1922,  at  10  o'clock  in  the  fooraioon  at  the 
offices  of  this  Commission,  in  Augusta,  Maine.  Mr.  Vernon  F. 
West  appeared  for  the  company.  There  was  no  opposition  to 
the  petition.  Mr.  West  testified  that  he  had  made  an  appraisal 
of  the  property  of  the  company  and  that  he  estimated  it  to  be 
conservatively  valued  at  $40,441.54.  He  further  testified  that 
while  it  was  proposed  to  make  certain  extensions  and  improve- 
ments in  the  company's  property,  no  definite  plans  had  thus 
far  been  formulated  to  that  end,  the  immediate  need  bdng 
provision  for  the  retirement  at  maturity  of  the  outstanding 
bonds  amounting  to  $18,500,  dated  February  1,  1902,  and  ma- 
turing February  1,  1922. 

M^tings  of  the  stockholders  and  of  the  directors  having  been 
duly  called  and  held  and  the  purposes  sought  to  be  efiFected 
having  been  authorized,  after  mature  consideration,  this  Com- 
mission is  satisfied  that  the  issue  of  sufficient  bonds  for  the 
retirement  of  the  outstanding  bonds,  amounting  to  $18,500  due 
February  1,  1922,  is  amply  justified.  In  the  absence,  however, 
of  any  well  defined  purpose  for  the  improvement  of  the  prop- 
erty, the  issue  of  bonds  beyond  such  amount  as  is  required  for 
the  retirement  of  the  outstanding  bonds  of  Fd)ruary  1,  1922, 
amounting  to  $18,500,  should  not  be  made  at  this  time,  but 
such  further  'issue  in  excess  of  the  amount  required  for  such 
refunding  may  be  held  in  abeyance  and  the  case  reopened  at 
such  future  time  as  the  petitioner  may  file  a  written  motion 
therefor.  It  is  to  be  observed  that  the  issue  of  bonds  now  author- 
ized amounting  to  $18,500  does  not  change  the  financial  condi- 
tion of  the  company  previously  existing,  one  set  of  bonds  being 
substituted  for  those  of  another  in  the  same  amount 
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FB3NNSYLVANIA  PUBLIC  SERVICES  COMMISSION. 

RE  G.  A.  LAGEMAN  et  al. 

[Application  Docket  Nos.  6726,  et  al.] 

Monopoly  and  competition  —  Common  carriers  —  Bights  accruing 
from  estahlished  business. 

Wagon  iMid  truck  drivers  organized  into  an  association  which 
carries  on  a  local  freight  and  express  business,  and  which  has  carried 
on  such  service  for  half  a  century,  have  an  equitable  standing  which 
the  Commission  should  recognize  in  passing  tipon  applications  for 
certificates  of  convenience  and  necessity  in  order  to  continue  such 
service  in  competition  with  railroads  and  an  express  companj* 

[June  13,  1922.] 

Applications  for  certificates  of  public  convenience  and  neces- 
sity to  engage  in  the  transportation  of  freight  and  express  busi- 
ness ;  applications  granted. 

Pj  the  Commission:  These  several  applicants  for  a  cer- 
tificate of  public  convenience  are  engaged  in  what  they  term  a 
local  freight  and  express  business.  They  operate  as  common 
carriers  over  specified  routes  most  of  whieh  radiate  from  No.  40 
Water  street  and  No.  725  New  Grant  street,  in  the  city  of  Pitts- 
burgh, to  outlying  districts  distant  from  five  to  twelve  miles. 
The  great  majority  of  the  applicants  belong  to  a  Union  Local 
Express  organization  which  maintains  offices  at  the  street  num- 
bers designated,  and  to  ihe  maintenance  of  which  they  severally 
contribute.  Each  member  of  the  union  operates  over  a  designated 
route  recorded  in  his  book  kept  at  the  office  from  which  he  starts 
his  day's  work.  The  party  in  charge  of  the  office  receives  and 
records  in  the  member's  book  all  calls  for  orders  to  collect  and 
deliver  packages,  etc.,  to  be  transported  over  his  route.  All  of 
the  applicants  transport  and  deliver,  by  wagons  or  motor  trucks, 
small  packages,  merchandise,  and  other  commodities  which  they 
receive  at  the  place  from  which  they  start  their  day's  work,  or 
which  they  pick  up  on  their  respective  routes.  Pursuant  to  a 
gentleman's  agreement  or  understanding  the  persons  engaged  in 
this  business  are  supposed  to  respect  and  refrain  from  invading 
each  other's  territory.    The  business  in  which  they  ar^  engaged, 
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and  conducted  in  the  manner  indicated,  has  been  in  existence 
and  continuously  carried  on  for  approximately  half  a  century. 

The  following  applicants :    G.  A.  Lageman-No.  6726 ;  H.  W. 
Steffenauer-No.  5727;  John  H.  and  G.  B.  Freeman,  operating 
as  the  Pittsburgh  &  Braddock  Express   Company-No.   5728; 
Timothy  Grimm-No.  5753 ;  M.  I.  Soisson,  operating  as  Soisson's 
Hazelwood  &  East  End  Express  Company-No.  5755 ;  D.  L.  Wil- 
here-5807 ;  John  L.  Tierney-No.  5976,  either  by  themselves  or 
in  connection  with  their  predecessors  have  been  continuously 
engaged  ia  the  same  business  and  on  the  same  route,  for  which 
certificates  of  public  convenience  are  asked,  since  prior  to  the 
enactment  of  the  Public  Service  Company  Law  in  1913.    The 
applicants  W.  J.  and  W.  W,  Miller,  operating  as  the  Turtle 
Creek  Valley  Motor  Express  Company-No.  5756,  are  operating 
a  route  that  has  been  continuously  worked  since  February,  1914. 
The  applicants  Clyde  E.  Burkhart,  et  al.  operating  as  the  Pitts- 
burgh Verona  &  Oakmont  Express  Company-No.  5971,  are  oper- 
ating a  roiite  that  has  been  continuously  worked  for  the  last  five 
years.    No  protest  or  objection  is  made  to  granting  the  applica- 
tion of  the  Light  Package  Express  Company,  incorporated,  Na 
5824;  nor  to  granting  the  application  of  the  East  End  Package 
Delivery  Company,  No.  6292;  providing  these  two  companies 
adhere  to  the  routes  specified  in  their  respective  applications  and 
are  limited  to  carrying  packages  not  exceeding  one  hundred 
pounds  in  weight,  and  their  certificates  when  issued  will  be  so 
limited.    All  the  other  applications,  except  those  of  D.  L.  Wil- 
here  and  Timothy  Grimm,  are  protested  by  the  Pennsylvania  or 
the  Baltimore  &  Ohio  Eailroads  and  by  the  American  Railway 
Express  Company. 

If  the  result  of  granting  these  applications  were  to  establish 
in  the  first  instance  a  system  of  transportation  of  property,  such 
as  these  applicants  are  now  engaged  in,  the  Commission  would 
be  disposed  to  refuse  them.  We  are  advised,  however,  that  there 
are  approximately  one  hundred  wagon  and  truck  drivers  simi- 
larly employed  and  that  the  business  which  they,  including  these 
applicants,  are  doing  was  established  and  has  been  continuously 
carried  on  for  more  than  half  a  century.  This  gives  them  an 
(jquitable  standing  which  the  Commission  feels  constrained  to 
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recognize.  It  is  possible  thut  the  business  in  its  entirety  should 
be  readjusted  and  regulated  so  as  to  eliminate  unnecessary  and 
overlapping  routes,  and  to  confine  it  within  reasonable  and 
restricted  limits.  In  any  event  there  is  no  disposition  on  the 
part  of  the  Commission  to  unnecessarily  expand  the  business  by 
a  multiplication  or  an  extension  of  routes.  It  may  be  conceded 
that  thesQ  wagon  and  truck  carriers  of  property  furnish  a  more 
adequate  and  a  more  convenient  local  service  of  a  limited  char- 
acter than  is  furnished  by  either  the  railroads  or  the  express 
company  protesting  their  applications.  But  this  does  not  warrant 
the  establishment  of  a  competitive  situation  in  isolated  localities 
which  threatens  the  existence  of  not  only  a  state  but  a  nation-wide 
transportation  system  which  either  is  or  can  be  made  to  furnish 
reasonably  adequate  and  convenient  service.  This  nation  has 
been  developed  and  made  prosperous  by  our  great  transportation 
i?ystems,  and  without  them  the  fire  in  our  furnaces  would  go  out, 
the  wheels  of  industry  cease  to  turn,  and  all  business  enterprises 
suffer  a  deadly  relapse.  Epeh  community  touches  every  other 
community  and  the  prosperity  of  one  is  dependent  upon  the 
prosperity  of  all,  and  these  great  transportation  systems  are  the 
arteries  of  trade  through  which  the  business  life  of  these  com- 
munities flow.  If  independent  local  transportation  systems,  such 
as  we  are  dealing  with,  are  to  be  established  in  the  innumerable 
localities  now  served  by  the  transcontinental  railroads  and  ex- 
press systems,  the  latter  will  be  either  forced  out  of  business  oif 
their  service  will  be  so  far  curtailed  and  restricted  as  to  work 
irreparable  injury  to  the  general  development  and  prosperity 
of  the  nation  and  to  the  various  unite  composing  it. 

Practically  all  of  the  applicants,  except  the  Pittsburgh,  Verona 
&  Oakmont  Express  Company  which  is  operating  a  route  that 
has  existed  only  for  the  last  five  years,  have  routes  that  have  been 
worked  continuously  since  prior  to  the  effective  date  of  the 
Public  Service  Company  Law.  Because  of  the  recent  establish- 
/nent  of  this  last  named  route,  the  Commission  has  hesitated  to 
grant  it  but  on  the  evidence  has  decided  to  do  so.  While  we  have 
concluded  to  grant  these  several  applications,  it  must  not  be 
understood  that  we  are  giving  assent  to  the  contention  that  an 
applicant  can  tack  his  service  to  that  of  his  predecessor  and 
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thereby  establish  a  continuous  service  antedating  the  enactment 
of  the  Public  Service  Company  Law,  and  thus  exempt  him  from 
its  provisions.  Nor  does  the  granting  of  the  certificates  carry 
with  them  the  assurance  of  a  renewal  at  their  expiration,  since 
Hie  question  of  a  readjustment  of  the  entire  trucking  situation 
and  how  far  it  affects  the  revenues  of  the  protestants  may  require 
further  consideration  hereafter.  The  applicants  are  also  ad- 
monished that  the  Commission  does  not  approve  the  acceptance 
by  a  certificate  holder  of  property  for  transportation  whidi  is 
destined  for  delivery  to  a  consignee  residing  or  doing  business 
outside  of  the  territory  which  the  certificate  holder  is  hereby 
authorized  to  serve. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  William  D.  B.  Ainey,  Chairman. 


INDIANA  SUPRBME  COURT. 

HENRY  H.  FRICK 

V. 

CITY  OP  GARY. 

[No.  23761.] 
(—  Ind.  — ,  135  N.  E.  346.) 

lOoHsHtuHonal  law  —  ClaBsiflcation  of  vehicles  —  Ordinances, 

1.  A  municipal  ordinance  forbidding  drivers  of  jitney  busses  to 
receive  and  discharge  passengers  on  certain  streets  of  the  city  is  not 
unconstitutional  although  it  excepts  street  cars  and  taxicabs  engaged 
in  the  carriage  of  passengers  for  hire  from  its  provisions. 

Constitutional  law  ~  Deprivation  of  property  —  Ordinance  —  Jitney 
busses. 

2.  An  ordinance  forbidding  the  transaction  of  jitney  bus  business 
on  certain  streets  of  a  city  is  not  unconstitutional  on  the  ground  that 
it  deprives  jitney  operators  of  property  without~compen8ation. 

Automobiles  —  Municipal  regulation  —  Jitney  busses. 

3.  The  statutes  of  the  state  of  Indiana  giving  municipalities  power 
by  ordinance  to  control  streets  to  prevent  obstruction  or  incumbranoe 
of  any  street  and  to  license,  tax,  and  regulate  vehicles,  confer  upon' 
such  municipalities  power  to  enact  an  ordinance  forbidding  the  use 
of  certain  streets  for  receiving  and  discharging  jitney  bus  paasengera. 

[May  12,  1022.] 
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Appoai*  from  a  judgment  of  the  superior  court  sustaining  a 
demurrer  to  a  complaint  in  an  action  to  restrain  the  enforce* 
ment  of  an  ordinance  prohibiting  jitney  operators  from  receiv- 
ing and  discharging  passengers  on  certain  streets;  judgment 
affirmed. 

Appearances :  McMahon  &  Conroy,  of  Hammond,  and  Gavit, 
Hall  &  Smith,  and  A.  M.  Stein,  all  of  Gary,  for  appellant; 
Robert  M.  Davis  and  Oliver  Starr,  both  of  Gary,  for  appellee. 

Ewbank,  C.  J.:  Appellant  was  the  owner  and  the  driver 
of  a  '^jitney  bus"  in  the  city  of  Gary  at  the  time  a  city  ordinance 
was  enacted  which  forbade  the  drivers  of  such  vehicles  to  receive 
and  discharge  passengers  on  certain  of  the  streets  of  that  city. 
The  only  question  presented  for  decision  is  the  validity  of  a  sec- 
tion of  that  ordinance,  which,  as  amended,  forbids  said  acts 
under  penalty  of  a  fine  not  exceeding  $300. 

The  amended  section  reads  (in  part)  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm  or  corporation  to 
operate  any  vehicle,  except  street  cars  and  taxicabs,  engaged  in 
the  carriage  of  passengers  for  hire,  to  stop  to  take  on  or  dis- 
charge passengers  upon  Broadway,  Washington  street,  Massa- 
chusetts street,  Connecticut  street  or  Adams  street,  public  high- 
ways in  the  city  of  Gary,"  etc. 

Appellant  denies  the  validity  of  this  section  of  the  ordinance 
because,  as  he  insists:  (1)  the  legislature  has  not  conferred 
upon  the  city  council  statutory  authority  to  enact  it,  and  be- 
cause, he  says  (2)  the  ordinance  and  such  a  statute,  if  there  be 
one,  are  in  violation  of  the  Constitution  of  Indiana  (article  1, 
§§  21,  23;  Burns'  1914,  §§  66,  68),'  which  forbids  the  taking 
of  private  property  without  compensation,  or  the  granting  of 
privil^es  and  immunities  to  any  citizen  or  class  of  citizens 
which,  upon  the  same  terms,  shall  not  belong  to  all  citizens. 

The  complaint,  to  which  a  demurrer  was  sustained,  asked  for 
an  injunction  forbidding  the  city  to  enforce  the  ordinance.  It 
alleged  that  the  streets  named  extend  south  from  the  northern 
limits  of  the  city  of  Gary,  through  the  principal  business  sec- 
tion, a  distance  of  four  miles  to  the  southern  limits  of  the  city, 
and  are  the  only  south  and  north  streets  in  the  business  section ; 
that  Broadway  is  100  feet  in  width,  and  runs  south  from  the 
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main  entrance  of  a  manufacturing  plant,  which  employs  8,000 
men,  who  must  pass  along  Broadway  south  to  Third  avenue  in 
order  to  reach  any  other  street,  as  no  others  extend  north  of 
that  avenue;  that  there  are  sidewalks  19  feet  wide  on  either 
side,  and  a  street  railway  with  a  brick  pavement  between  the 
rails  and  tracks  on  Broadway;  that  every  bank,  department 
store,  and  railroad  passenger  station  in  the  city  of  Gary,  the 
principal  hotels,  and  three-fourths  of  all  the  mercantile  houses 
are  located  on  Broadway;  that  the  other  named  streets  are 
located  at  distances  of  one  and  two  squares,  east  and  west  of 
Broadway,  respectively,  and  have  many  business  houses  and 
ample  sidewalks,  but  there  are  no  street  railways  thereon ;  that 
streets  running  east  and  west  intersect  these  streets,  but  the 
five  streets  named  are  all  that  extend  north  and  south  through 
the  central  business  section  of  Gary,  or  within  three-quarters 
of  a  mile  from  the  main  entrance  of  said  manufacturing  plant; 
that  plaintiff  (appellant)  paid  a  fee  of  $35,  and  obtained  a 
city  license  under  the  provisions  of  an  ordinance  requiring  all 
persons  operating  on  the  streets  of  said  city  motor  vehicles 
having  a  capacity  of  nine  passengers  or  less,  when  used  for  the 
solicitation,  carriage,  and  transportation  of  passengers  for  hire, 
to  have  such  licenses,  unless  such  motor  vehicles  should  be  used 
exclusively  as  taxicabs,  hearses,  ambulances,  hotel  busses,  rail- 
road busses,  and  sight-seeing  busses,  operated  from  a  garage 
or  office,  expressly  upon  call,  by  telephone  or  otherwise ;  that  at 
the  time  of  bringing  suit,  plaintiff  was  engaged  in  operating, 
under  such  license,  a  Ford  touring  car  with  a  seating  capacity 
of  five  passengers,  as  he  and  many  others  had  been  doing  for 
three  years,  for  the  solicitation  and  transportation  for  hire  of 
passengers  who  desired  to  go  along  said  named  five  streets,  in 
either  direction,  but  that  the  defendant  city  (appellee)  threat- 
ened to  arrest  and  punish  by  a  fine  and  otherwise  the  plaintiff 
and  other  operators  of  such  motor  vehicles,  if  they  should  stop 
to  take  on  or  discharge  passengers  on  Broadway,  north  of  Third 
Avenue,  and  near  the  entrance  of  said  manufacturing  plant,  and 
would  do  so,  and  thereby  destroy  plaintiff's  business,  alleged 
to  be  worth  more  than  $2,000,  unless  restrained  by  an  injunc- 
tion.    It  will  be  observed  that  the  ordinance  does  not  "forbid 
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jitney  busses  to  drive  upon  the  streets  named^  and  appellant 
does  not  allege  that  he  has  been  restrained  in  that  matter,  but 
only  that  appellees  threaten  to  arrest  him  if  he  shall  stop  to  re- 
ceive or  discharge  passengers  on  Broadway.  Appellant  has 
assigned  as  error  the  ruling  by  which  a  demurrer  was  sustained 
to  his  complaint. 

[1]  The  contention  that  this  ordinance  violates  the  Constitu- 
tion of  Indiana  is  based  in  the  first  place  upon  the  fact  that  it 
excepts  street  cars  and  taxicabs  from  the  "vehicles  engaged  in 
the  carriage  of  passengers  for  hire"  which  are  forbidden  "to  stop 
to  take  on  or  discharge  passengers"  at  the  places  named.  The 
difference  between  a  street  car  operated  on  a  railway  track, 
under  a  franchise  pursuant  to  which  a  large  permanent  invest- 
ment has  been  made,  and  a  Ford  touring  car  used  as  a  jitney 
bus,  is  obvious,  and  counsel  for  the  appellant  admit  that  they 
properly  may  be  put  in  different  classes.  But  it  is  urged  that 
a  taxieab  may  be  and  often  is  a  Ford  touring  car,  the  same 
as  appellant's  "jitney  bus,"  and  that  denying  to  appellant  in 
the  operation  of  his  car  the  right  to  receive  and  discharge 
passengers  on  streets  where  taxicabs  have  that  privilege  is  a 
discrimination  which  makes  the  ordinance  unconstitutional. 
The  word  "taxieab"  has  a  well-known  and  definite  meaning. 
Vehicles  which  operate  from  a  fixed  station  at  which  the  drivers 
receive  passengers  or  receive  telephone  calls  directing  them 
\i4iere  the  passengers  will  be  found,  and  which  drive  to  the  desti- 
nation  of  their  passengers  over  any  streets  which  are  available 
for  such  travel  should  not  be  classified  with  vehicles  which  drive 
back  and  forth  along  one  street  on  which  the  traflSc  is  heaviest, 
picking  up  passengers  from  the  sidewalks,  and  pushing  through 
where  the  crowds  are  greatest  as  affording  the  best  prospect  for 
obtaining  fares.  The  mere  fact  that  the  same  kind  of  vehicle 
may  be  used  in  each  business  does  not  control  the  classification. 
If  appellant  will  use  his  car  as  a  taxicab,  perhaps  he  may  do  so 
without  violating  the  ordinance.  It  does  not  forbid  the  use  of 
any  particular  kind  of  vehicle,  but  forbids  making  a  certain 
kind  of  use  of  any  vehicle  whatever.  The  ordinance  is  not  open 
to  the  objection  that  it  arbitrarily  classifies  as  different  two  things 
which  are  essentially  the  same.    State  ex  rel.  Schafer  v.  Spokane, 
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109  Wash.  360,  186  Pac  864 ;  Allen  v.  Bellin^am,  95  "Wash. 
12,  163  Pac.  18;  Nolen  v.  Keichman  (D.  C.)  225  Fed.     812', 
Memphis  v.  State,  133  Term.  83,  P.U.E.1916A,  825,  179    S.  ^. 
631,  L.R.A.1916B,  1151,  Ann.  Cas.  1917C,  1056;  Mempliis 
Street  R.  Co.  v.  Rapid  Transit  Co.  133  Tenn.  99,  P.U.R.I-OX6A, 
834,  179  S.  W.  635,  L.R.A.1916B,  1143,  Ann.  Cas.  iSXTC, 
1045;  Ex  parte  Cardinal,  170  Cal.  519,  P.U.R1915E,     282, 
150  Pac.  348,  L.R.A.1915F,  850;  Thielke  v.  Albee,  79  Or.    48, 
153  Pac.  793;  Greene  v.  San  Antonio  (Tex.  Civ.  App.  )     178 
S.  W.  6. 

[2]  The  objection  that  the  ordinance  deprives  appellant  of 
property  without  compensation  is  unfounded.  It  does  not;  inter- 
fere with  his  right  to  pass  over  the  streets,  and  to  do  any  tiling 
in  the  streets  which  is  incident  to  their  use  for  purposes  of 
public  travel.  It  only  forbids  the  transaction  of  a  designated 
kind  of  public  business  in  certain  public  streets.  And  an  indi- 
vidual who  has  engaged  in  the  conduct  of  business  in  a  high- 
way, without  obtaining  a  frandhise  to  do  so,  has  no  property 
in  the  right  to  continue  doing  it. 

One  who  operates  a  vehicle  over  a  fixed  route  along    sl    city 
street,  and  to  the  capacity  of  the  vehicle  carries  for  hii"^   ^^y 
persons  who  may  hail  him  from  the  sidewalk  and  ask  fox"  pass- 
age is  a  common  carrier  of  passengers.     Desser  v.  Wichiita,  96 
Kan.  820,  153  Pac.  1194,  L.RA.1916D,  246;  Peters    ^-    San 
Antonio  (Tex.  Civ.  App.)   195  S.  W,  989;  Schott  v.      AVeiss, 
92  N.  J.  L.  494,  105  Atl.  192.  y 

A  common  carrier  desiring  to  carry  passengers  on  tti^   lig"- 
way  might  establish  stations  for  receiving  and  dischargixig  P*^ 
sengers  on  ground  privately  owned,  and  drive  his  cars  l>^t^'eeii 
stations  upon  the  streets  and  highways,   notwithstandi^J^S 
ordinance.     But  not  having  done  so,  appellant  has  no  ixibere^it 
right  to  select  a  street  or  streets  for  use  for  purposes  of    lo^^^^S 
and  imloading  passengers,  and  forbidding  him  to  use     <;erain 
streets  for  that  purpose  does  not  invade  his  constitutional    ri£f"^8- 
Ex  parte  Dickey,  Y6  W.  Va.  576",  P.U.R.1915E,  93,  8^    S.  E. 
781,  L.ILA.1915F,  840;  Hadfield  v.  Lundin,  98  Wasl^-   ^^7' 
168  Pac.  516,  L.R.A.1918B,  909,  Ann.  Cas.  1918C,  94rS ;  Gill 
V.  Dallas  (Tex.  Civ.  App.)  .P.U.R.1919C,.700,  209  S.  \V-  ^09; 
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Peters  v.  San  Antonio  (Tex.  Civ.  App.)  195  S.  W.  989 ;  lane 
V.  Whitaker  (D.  0.)  275  Fed.  476.  The  ordinance  is  not  in 
conflict  with  the  Constitution. 

[3]  But  even  though  the  legislatuire  has  power,  under  the 
Constitution,  to  authorize  the  enactment  of  such  an  ordinance, 
appellant  insists  that  it  has  not  done  so,  asserting  that  there 
is  no  statute  which  gives  any  such  authority.  The  statute 
relied  on  by  the  appellee  read  (in  part)  as  follows: 

"Every  city  and  town  shall  have  exclusive  power,  by  ordi- 
nance, to  control  and  care  for  its  streets  .  .  .  and  to  prevent 
the  obstruction  or  incumbrance  of  any  such  street  .  •  .  so 
as  to  impede  the  free  use  of  the  same  for  its  proper  purposes." 
Bums'  1914,  §  8964;  Acts  1905,  chap.  129,  p.  409,  §  269. 

"The  common  council  of  every  city  shall  have  power  to  enact 
ordinances  for  the  following  purposes:    .    .     . 

"Thirty-first.  To  prevent  immoderate  and  careless  riding  or 
driving.  To  i'egulate  the  use  of  streets  and  alleys  by  vehides, 
and  to  designate  the  kind  of  conveyances  and  vehicles  that  may 
not  be  used  on  certain  named  streets  that  have  been  improved, 
and  designate  hours  for  the  use  of  such  streets  by  certain  speci- 
fied classes  of  vdiicles.  To  prevent  the  incumbering  of  streets 
.  .  .  with  .  .  .  vehicles,  horses  or  any  substance  or  material 
whatever  interfering  with  the  free  use  of  the  same.    .    .    . 

"Thirty-eighth.  To  license,  tax  and  regulate  public  hackmen, 
draymen,  onmibua  drivers,  carters,  cabmen,  porters,  expressmen, 
bill  posters  and  all  other  persons  pursuing  like  occupations  for 
pay  or  hire,  and  to  prescribe  their  compensation,  and  revoke  any 
license  for  violation  of  such  ordinance.    ... 

"Fifty-third.  To  carry  out  the  objects  of  the  corporation,  not 
hereinbefore  particularly  specified.*' 

Bums'  1914,  §  8655;  Acts  1905,  chap.  129,  pp.  250,  252, 
256,  §  53. 

And  the  statute  which  limits  the  power  of  the  city  over  auto- 
mobiles expressly  excepts  "motor  driven  commercial  vehicles" 
from  its  operation,  and  contains  a  proviso  that  nothing  therein 
contained  shall  be  construed  as  affecting  the  power  of  a  muni- 
cipal corporation  to  enforce  ordinances,  rules,  and  regulations 
affecting  "motor  driven  commercial  vehicles  which  are  used 
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within  their  limits  for  public  hire/*  or  traffic  r^ulations,  except 
as  to  rates  of  speed.  Bums'  1914,  §  10476d;  Acts  1913,  chap. 
300,  p.  789,  §  17.  A  large  number  of  "jitney  busses"  driving 
rapidly  along  a  much-traveled  street,  stopping  wherever  con- 
venient to  receive  and  discharge  passengers  might  seriously 
''obstruct  and  incumber  such  street,  so  as  impede  its  free  use 
for  its  proper  purposes."  Ex  parte  Cardinal,  170  CaL  519, 
P.U.R.1915E,  282,  150  Pac.  348,  L.RA.1915F,  850;  Memphis 
V.  State,  133  Tenn.  83,  P.tJ.R.1916A,  825,  179  S.  W.  631,. 
L.R.A.1916B,  1151,  Ann.  Cas.  1917C,  1056;  Desser  v.  Wichita, 
96  Kan.  820,  153  Paa  1194,  L.R.A.1916D,  246.  And  a  due 
"regulation  of  the  use  of  streets  by  vehicles"  might  demand 
that  such  "jitney  busses"  should  turn  out  of  the  current  of 
travel  upon  the  side  streets  whenever  they  might  stop  to  take  up 
or  set  down  passengers.  Ex  parte  Dickey,  76  W.  Va.  576, 
P.U.R.1915E,  93,  85  S.  E.  781,  L.RA.1915F,  840;  Puget 
Sound  Traction  Light  &  P.  Co.  v.  Grassmeyer,  102  Wash.  482, 
173  Pac.  504, '  L.R.A.1918F,  469;  McGlothern  v.  Seattle 
(Wash.)  199  Pac  457. 

We  think  the  power  to  enact  and  enforce  such  an  ordinance, 
whenever  necessary  in  the  opinion  of  the  common  council,  was 
clearly  conferred  by  the  statutes  above  quoted.  Bums'  1914, 
§§  8964,  8655,  subds.  31,  38,  53 ;  Peters  v.  San  Antonio  <Tex- 
Civ.  App.)  195  S.  W.  989.  We  cite  below  additional  decisions 
of  different  courts  upholding  the  power  of  cities  to  enact  and 
enforce  the  ordinances  therein  under  consideration  for  the  con- 
trol of  "jitney  busses"  in  the  use  of  streets.  Allen  v.  Bdling- 
ham,  95  Wash.  12,  163  Pac  18;  Desser  v.  Wichita,  96  Kan. 
820,  153  Pac  1194,  L.R.A.1916D,  246;  Ex  parte  Cardinal, 
170  Cal.  519,  P.U.R1915E,  282,  150  Pac  348,  L.R.A.1915F, 
850;  Thielke  v.  Albee,  79  Or.  48,  153  Pac  793;  Ex  parte  Parr, 
82  Tex.  Cr.  R.  525,  200  S.  W.  404;  Gill  v.  Dallas  (Tex.  Civ. 
App.)  P.IT.R.1919C,  700,  209  S.  W.  209;  Schoenfeld  v.  Seattle 
(D.  C.)  205  Fed.  726;  Ex  parte  Bogle  (Tex.  Cr.  App.)  179 
S.  W.  1193;  Irwin  v.  Atlantic  City,  90^.  J.  L.  99,  100  AtL 
565. 

Appellant  relies  upon  the  case  of  Curry  v.  Osborne,  76  Fla. 
SO,  79  South.  294,  6  A.L.R.  108.  In  that  case  the  city  had  no 
express  statutory  authority  in  the  matter,  but  assumed  to  act 
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tmder  its  implied  powers  as  a  city.  The  ordinance  there  under 
consideration  forbade  "jitney  busses"  to  take  on  or  discharge 
passengers  "upon  or  along,  or  within  700  feet  of  any  street 
.  .  .  traversed  by  street  car  tracks  over  which  street  car  serv- 
ice is  maintained."  The  court  said  that  such  a  regulation  was 
"without  any  basis,  therefore,  in  matters  affecting  public  safety, 
health,  morals,  or  welfare,"  and  could  not  be  upheld  under  the 
"general  welfare  powers"  of  the  city.  But  in  the  later  ease  of 
State  ex  rel.  Dillon  v.  Stephenson  (Fla.)  89  South.  558,  the 
same  court  held  that  statutory  authority  to  "license  •  •  . 
and  r^ulate  .  .  .  jitney  busses  ^nd  other  vehicles,"  and 
"to  pass  all  ordinances  necessary  to  the  health,  convenience, 
comfort,  and  safety  of  the  citizens,"  gave  the  city  power  to  enact 
and  enforce  an  ordinance  requiring  the  driven  of  all  such  ve- 
hicles to  show  themselves  qualified  and  to  obtain  licenses  and 
give  bonds,  and  gave  the  city  power  to  make  "all  reasonable 
rules  and  r^ulations  governing  the  operation  of  automobiles  for 
hire  to  safeguard  public  safety."  Though  in  that  case  the  par- 
ticular ordinance  in  question  was  held  to  be  invalid,  as  requiring 
a  continuing  bond,  unlimited  in  the  total  amount  for  which  the 
sureties  might  become  liable. 

Those  cases  are  clearly  distinguishable  from  the  one  at  bar, 
and  we  do  not  consider  the  question  whether  or  not  they  were 
correctly  decided. 

The  judgment  is  affirmed. 
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CITY  OP  CAMBRIDGE 

V, 

BOSTON  ELEVATED  RAILWAY  COMPANY. 
BOSTON  ELEVATED  RAILWAY  COMPANY 

V. 

EDWARD  J.  DUNPHY,  Superintendent  of  Streets. 

(—  Mass.  —,  135  N.  E.  813.) 

Service  —  Poircm  of  CommisMon  —  Track  exteitfHon, 

1.  The  Department  of  Public  Utilities  has  power,  under  the  Mass** 
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chusetta  statute,  to  grant  the  location  of  tracks  with  necessary  con* 
sections  wherever  found  to  be  preferable  in  the  light  of  all  circumstances 
for  the  convenient  transfer  of  passengers ;  and  the  location  of  municipal 
buildings  upon  a  certain  street  are  simply  factors  to  be  given  such 
weight  as  may  be  thought  wise  as  part  of  the  large  problem  of  public 
transportation. 

Service  —  Extensions  —  Necessity  of  city  permit* 

2.  Extensions  authorized  by  the  Department  of  Public  Utilities 
may  be  made  without  compliance  with  a  municipal  ordinance  requiring 
a  permit  or  license  from  city  officials  before  proceeding  with  the  work 
of  construction.  *  . 


Municipalities  —  Aldermen  as  puhlio  officers. 

Statement  that  boards  of  aldermen  of  cities  or  select  men  of 
towns  in  passing  upon  the  granting  of  location  for  the  operation  of 
street  cars  are  not  agents  of  municipalities  but  are  public  officers,  p.  719. 

Legislature  —  Delegation  of  powers  —  Change  of  hoards. 

Statement  that  the  Massachusetts  legislature  may  take  from  one 
Board  of  public  officers  and  vest  in  another,  upon  consideration  of 
general  welfare  alone,  the  function  of  granting  locations  for  the  oper- 
ation of  surface  street  cars,  p.  719. 

[May  19,  1922.] 

Suit  in  equity  to  enjoin  the  location  of  street  railway  trades 
in  a  certain  street  and  petition  for  a  writ  of  mandamns  to  com- 
pel the  superintendent  of  streets  of  a  city  to  issue  permits  or 
licenses  for  the  location  of  such  tracks ;  suit  in  equity  dismissed 
and  petition  for  writ  of  mandamus  denied. 

The  Department  of  Public  Utilities  granted  to^the  railway 
company  locations  for  tracks,  poles,  etc.,  on  certain  streets  in  the 
city  of  Cambridge,  including  Third  street,  in  connection  with 
the  establishment  of  an  inclosed  transfer  area,  station  and  shel- 
ters, with  approaches,  etc.  The  city  sought  to  enjoin  the  use  of 
Third  street,  and  the  railway  company  sought  to  compel  the  issu- 
ance of  permits  to  open,  occupy,  obstruct,  incumber,  and  use 
such  parts  of  Third  street  and  certain  other  streets  as  were  rea- 
sonably necessary  to  lay  tracks  and  set  polos  upon  the  locations 
granted  by  the  order  of  the  Department  of  Public  Utilities.  The 
Department  of  Public  Utilities  purported  to  act  under  authority 
of  Sp.  St.  1917,  chap.  373,  and  the  city  denied  its  authority  un- 
der that  act  or  any  other  act  to  grant  such  locations. 

Appearances:  Peter  J.  Nelligan,  City  Solicitor  of  Cam- 
bridge, for  city  of  Cambridge  and  Dunphy;  H.  Ware  Bamum, 
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of  Boston  (Charies  W.  Mulcahy^  of  Bostoin,  of  ootinsel),  for 
board  of  trustees  of  Boston  Elevated  Kailway  Company. 

Rugg,  C.  J.  The  city  of  Cambridge  brings  a  suit  in  equity 
to  restrain  the  Boston  Elevated  Railway  Company  from  con- 
structing its  tracks  in  Third  street,  a  public  highway  within  that 
city,  and  tracks  connecting  therewith.  The  Boston  Elevated 
Railway  Company  brings  a  petition  for  a  writ  of  mandamus  to 
compel  the  superintendent  of  streets  of  the  city  of  Cambridge 
to  issue  permits  or  licenses  to  the  railway  company  to  open,  usej 
occupy  and  incumber  parts  of  Third  street  and  certain  other 
streets  for  the  purpose  of  laying  tracks  and  setting  poles  in  ac- 
cordance with  a  location  granted  to  it  by  the  department  of 
public  utilities.  Each  case  is  reserved  for  our  determination 
upon  the  pleadings  and  an  agreed  statement  of  facts. 

The  Boston  Elevated  Railway  Company,  hereafter  called  the 
company,  is  the  chief,  if  not  the  only,  common  carrier  of  pas- 
sengers by  means  of  street  cars  in  Boston,  Cambridge  and  nu- 
merous other  nearby  cities  and  towns,  operating  tracks  and  cars  in 
the  streets  of  all  these  municipalities.  Its  operation  is  of  so 
much  public  concern  that  it  has  been  taken  over  by  a  board  of 
public  trustees  under  Sp.  ot.  1918,. chap.  159.  Boston  v.  Treas- 
urer &  Receiver  General,  237  Mass.  403,  414,  130  N.  E.  390, 
An  average  of  approximately  900,000  passengers  are  trans* 
ported  daily  on  its  lines.  It  operates  as  lessee  the  subways  in 
Boston  and  Cambridge.  It  owns  and  operates  an  elevated  rail- 
way structure  in  Cambridge,  which  connects  with  the  Boston 
subways  on  the  Boston  end,  and  on  the  other,  near  Lechmere 
square  in  Cambridge,  with  surface  tracks  diverging  over  divers 
routes  in  public  ways  in  Cambridge  and  Somerville.  It  also 
operates  an  elevated  railway  structure  in  Boston  and  surface 
cars  in  other  cities  and  towns.  For  some  years  there  have  exist- 
ed during  morning  and  evening  rush  hours  undesirable  conges- 
tion and  crowding  of  passengers  at  the  Park  Street  subway 
station  in  Boston  and  on  some  surface  lines,  although  practically 
as  many  cars  were  operated  as  possible  under  existing  arrange- 
ments and  methods.  By  cars  coupled  in  trains  of  three  or  four 
cars  each  nearly  three  times  as  many  cars  can  be  operated  over 
the  same  tracks  in  a  given  time  as  by  single  cars. 
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*^An  act  relative  to  the  property,  service  and  capitalization  of 
the  Boston  Elevated  Railway  Company"  is  the  title  of  Sp.  St 
1917,  chap.  373.  Part  2  of  that  act  is  designed  to  enable  the 
railway  company  to  provide  additional  cars  and  to  improve  its 
service,  and  part  3  to  authorize  it  to  establish  inclosed  areas, 
stations,  or  shelters  for  the  convenient  transfer  of  passengers. 
It  is  provided  in  §  6  of  part  3  that — 

"The  company  may,  to  the  extent  and  in  the  maimer  in  which 
the  Public  Service  Commission,  after  notice  and  a  public  hear- 
ing, may  approve,  establish  in  and  upon  public  and  private  ways 
and  lands  in  connection  with  any  lines  of  railway,  or  elevated 
railway  station  or  terminal  now  or  hereafter  owned,  leased,  or 
operated  by  it,  suitable  inclosed  areas,  stations,  or  shelters  with 
approaches,  tracks,  poles,  wires,  and  other  structures  and  connec- 
tions with  existing  stations,  terminals,  tracks,  and  wires,  all  here- 
inafter called  appurtenances,  for  the  convenient  transfer  of  pas- 
sengers between  surface  cars  and  elevated  railway  stations  or 
trains,  or  between  surface  cars;  but  the  work  of  construction 
thereof  shall  not  be  begim  before  plans  have  been  approved  by  said 
Commission  showing  the  general  form  and  method  of  construc- 
tion, the  extent  to  which  any  public  or  private  way  or  land  is  to 
be  occupied,  and  the  extent  to  which  public  ways  or  places  are  to 
be  laid  out,  widened,  altered  or  discontinued." 
j     The  board  of  public  trustees  operating  the  company  deter- 
mined that  its  transportation  service  would  be  substantially  im- 
proved by  the  establishment  of  an  inclosed  area  or  station  near 
Lechmere  square  in  Cambridge  for  the  transfer  of  passengers 
between  trains  operated  through  the  subways  and  over  elevated 
structures  and  surface  cars  operated  on  streets.     Accordingly 
a  petition  to  that  end  was  presented  to  the  Department  of  Public 
Utilities,  the  legal  successor  of  the  Public  Service  Commission. 
After  due  proceedings,  the  Department  of  Public  Utilities  sanc- 
tioned the  establishment  of  an  enclosed  transfer  area  or  station 
near  Lechmere  square  for  surface  and  elevated  lines  of  the 
company,  approved  plans  therefor,  and  granted  locations  tp  the 
company  for  tracks,  poles,  wires,  and  incidental  railway  struc- 
tures in  and  upon  Third  street  and  Bridge  street  amongst  other 
streets  in  Cambridge.     No  contention  is  raised  concerning  tho 
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location  of  the  transfer  station  or  any  of  the  tracks  immediately 
centering  there.  The  controversy  relates  to  the  location  of 
tracks  in  Third  street  and  of  a  connection  in  Bridge  street.  It 
is  contended  that  these  locations  are  ijivalid  because  beyond  the 
power  of  the  Department  of  Public  Utilities  under  the  statute. 
That  contention  is  founded  on  the  fact  that  between  the  trans- 
fer station  and  Third  streets,  parallel  to  the  latter,  lies  Second 
street,  a  public  highway,  and  that  it  would  be  physically  possible 
to  grant  a  location  and  construct  connecting  tracks  in  Second 
street  and  thus  be  considerably  nearer  the  transfer  station.  As 
bearing  upon  the  feasibility  of  this  connection  through  Second 
street,  there  was  testimony  at  the  hearing  before  the  Department 
of  Public  Utilities,  agi'eed  to  be  treated  as  evidence  in  the 
cases  at  bar,  to  the  effect  that  it  would  be  impossible  to  construct 
and  operate  the  Lechmere  square  transfer  station  with  tracks 
upon  Second  street  without  taking  several  additional  parcels  of 
real  estate  with  dwelling  houses  thereon,  and  although  a  station 
covld  physically  be  constructed,  it  could  not  be  operated  during 
rush  hours  without  congestion  and  delays  which  would  impair 
the  service  furnished  to  the  riding  public.  Connections  between 
tracks  in  Bridge  street  and  those  in  Cambridge  street  are  neces- 
sary in  order  to.  permit  the  looping  of  surface  cars  entering  the 
station,  and  such  connecting  tracks  ought  to  be  at  a  sufficient 
distance  from  the  station  to  prevent  congestion  of  cars  within 
the  terminal,  and  that  during  rush  hours  it  would  not  be  possible 
to  operate  the  station  if  such  connecting  tracks  were  as  near  as 
Second  street. 

There  is  nothing  to  indicate  the  reasons  which  moved  the 
Department  of  Public  Utilities  to  grant  the  location  in  Third 
street  rather  than  in  Second  street.  It  is,  however,  open  to  fair 
inference  that  this  testimonv  mav  have  been  believed  or  have 
been  in  accord  with  their  own  judgment  and  thus  formed  the 
basis  for  their  order. 

The  granting  of  locations  for  the  operation  of  surface  street 
cars  is  the  function  of  public  officers.  The  state  puts  forth  its 
sovereign  power  in  that  particular  through  such  instrumentali- 
ties as  the  general  court  may  designate.  Boards  of  alderman  of 
cities  or  selectmen  of  towns  in  passing  upon  such  matters  are  not 
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agents  of  municipalities,  but  are  public  officers.  The  function 
of  granting  such  locations  may  be  taken  from  one  board  of 
public  officers  and  vested  in  another  upon  considerations  of  gen- 
eral welfare  alone.  Of  such  legislative  action  no  municipality 
has  legal  ground  for  complaint  Hyde  v.  Boston  &  Worcester 
Street  R.  Co.  194  Mass.  80,  80  N.  E.  517,  and  cases  there  col- 
lected; Cheney  v.  Barker,  198  Mass.  356,  84  N.  E.  492,  16 
L.R.A.(N.S.)  436;  Board  of  Survey  of  Arlington  v.  Bay  State 
Street  R  Co.  224  Mass.  463,  113  N.  E.  273,  5  A.L.R.  24. 

[1]  The  granting  of  the  location  in  Third  street  rather  than 
in  Second  street,  with  the  necessary  connections,  was  within  the 
power  conferred  upon  the  Department  of  Public  Utilities  by 
the  statute.  The  controlling  consideration  is  the  accommodation 
of  the  public  in  connection  with  the  transfer  station.  Within 
rational  limits  whatever  approaches,  tracks  and  connections  with 
existing  tracks  are  found  to  be  preferable  in  the  light  of  all  the 
circumstances  for  the  convenient  transfer  of  passengers  may  le 
ordered  by  the  public  board.  Elements  of  expense  properly  may 
be  considered.  That  a  fire  house  or  other  municipal  buildings 
may  be  upon  Third  street  are  simply  factors  to  be  given  such 
weight  as  may  be  thought  wise  as  part  of  the  large  problem  of 
public  transportation.  The  order  made  was  well  within  the 
authority  vested  in  the  Department  of  Public  Utilities.  Boston 
V.  Boston  Elevated  E.  Co.  213  Mass.  407,  100  N.  E.  601. 

[2]  The  scope  of  Sp.  St.  1917,  chap.  373,  makes  clear  the 

purpose  of  the  legislature  that  the  order  of  the  Department 

of  Public  Utilities  shall  measure  the  rights  and  obligations  of 

the  company,  and  that  it  shall  not  in  addition  be  subject  to 

local  ordinances.      The  provisions  of  §   6,  to  the  effect  that 

work  of  construction  shall  not  be  begun  until  plans  shall  have 

been  approved  by  the  Department  of  Public  Utilities,  bears  the 

implication  that  when  so  approved  work  may  proceed.    By  §  7 

streets   may   be  laid   out,    altered,   widened,    discontinued,  or 

changed  in  grade  on  approval  of  the  Department  of  Public  Utili- 

ties,  and  work  shall  be  performed  by  the  company.    By  §  8,  on 

like  approval,   tracks,   conduits,   pipes,   wires,   poles,  or  other 

property  of  other  corporations  located  in  public  ways  must  be 

removed  altogether  by  the  company  or  placed  in  other  locations 

desi^atod  by  the  Department  of  Public  Utilities.     The  com* 
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pany  is  required  also  to  indemtiify  cities  and  towns  against  all 
liability  for  damages  arising  out  of  the  work  authorized  under 
the  act  upon  notice  of  claim  and  opportunity  to  defend.  All 
these  provisions  import  finality  and  are  inconsistent  with  the 
right  of  a  municipality  to  add  other,  different  or  more  onerous 
conditions  concerning  the  same  subject.  The  provision  in  §  10 
that  the  act  shall  not  be  deemed  to  abridge  the  powers  of  the 
Boston  transit  commission  under  named  statutes  imports  that 
powers  of  other  public  bodies  are  abridged,  flo  far  as  necessary 
in  the  practical  interpretation  of  the  act. 

These  provisions  of  the  statute  render  the  decision  in  New 
York  C.  &  H.  R.  K  Co.  v.  Cambridge,  186  Mass.  249,  71  K  E. 
657,  apposite  to  the  facts  disclosed  on  the  present  record.  It 
was  held  in  that  case  that  the  ordinance  of  the  city  of  Cam- 
bridge, here  invoked  by  it,  wa?  inoperative  as  to  the  work  done 
by  a  steam  railroad  in  the  repair  and  maintenance  of  its  cross- 
ing with  a  highway  at  grade.  The  reasoning  of  that  opinion  is 
equally  applicable  to  the  present  cases.  The  legislature  by  the 
special  statute  has  intervened  and  in  substance  and  effect  de- 
clared that  the  conditions  and  regulations  embodied  in  that  act 
and  the  order  of  the  Department  of  Public  Utilities  supersede 
local  ordinances  as  to  the  right  of  the  company  to  open  streets 
so  far  as  necessary  to  perform  work  authorized  pursuant  to  the 
terms  of  the  act  It  is  unnecessary  to  review  in  detail  the  pro- 
visions of  the  city  ordinance  Many  of  them  are  set  out  in 
New  York  C.  &  H.  R.  R  Co.  v.  Cambridge,  186  Mass.  249,  71 
N.  E.  557.  It  is  manifest  that  the  statute  enacted  for  the 
purpose  of  facilitating  rapid  transit  for  the  general  public  in 
the  district  in  and  around  Boston  is  designed  not  to  be  hampered 
in  its  operation  by  local  ordinances. 

The  company  does  not  need  any  permit  or  license  from  officers 
of  Cambridge  to  proceed  with  the  work  of  construction  in  city 
streets  rendered  necessary  in  order  to  comply  with  the  order 
of  the  Department  of  Public  Utilities.  Boston  Consol.  Gas  Co. 
V.  Department  of  Public  Utilities,  235  Mass.  590,  598,  P.U.R. 
1920E,  343,  127  N.  E.  417.  It  follows  that  in  the  suit  in  equity 
decree  may  be  entered  dismissing  the  bill  with  costs  and  that  the 
petition  for  writ  of  mandamus  is  denied. 

So  ordered. 
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MISSOURI  PUBlilC   SERVICE  COMMISSION. 

BE  LAFAYETTE  TELEPHONE  COMPANY. 

[Case  No.  3061.] 

Valuation  —  Same  for  rate  making  and  security  issues, 

1.  A  valuation  approved  for  rate-making  purposes  must  be  taken 
as  the  value  of  utility  property  in  all  proceedings  before  the  Commis- 
sion  and  cannot  be  disregarded  in  a  proceeding  to  secure  the  authoriza- 
tion of  security  issues. 

.  _  a.  . . 

Security  issues  —  Amount  —  Value  of  property. 

2.  The  Missouri  Commission  may  not  grant  a  Public  Utility  Com- 
pany permission  to  issue  its  common  stock  in  excess  of  the  value  of 
its  property,  this  limit  being  in  accordance  both  with  the  law  and 
sound  business  discretion. 

On  motioH  for  rehearing. 

Security  issues  —  Interest  rate  —  Preferred  stoolc  —  Bedemption, 

3.  The  authorization  of  a  preferred  stodc  issue  bearing  an  interest 
rate  of  7  per  cent  was  made  in  place  of  an  issue  of  stock  previously 
authorized  to  bear  an  8  per  cent  rate,  on  accoimt  of  the  abnormal  coat 
of  money,  with  a  proviso  for  redemption.  ^ 

[February  23,  1922.] 

Application  for  authority  to  issue  common  and  preferred 
stock;  stock  issues  authorized  wijh  a  provision  for  redemption 
of  preferred  stock  in  order  to  lower  dividend  rates ;  on  rrfiear- 
ing,  order  providing  for  redemption  of  preferred  stock  modified. 

Appearances:    Hon.  J.  M.  Atkinson  for  appli(;ant. 

W.  W.  Johnson  for  the  Commission. 

By  the  Commission:  The  Lafayette  Telephone  Company, 
under  its  Articles  of  Incorporation,  is  authorized  to  issue  capital 
stock  to  the  extent  of  $200,000  of  which  sum  $100,000  is  to  be. 
common  and  $100,000  preferred  stock,  one-half  of  which,  ac- 
cording to  said  Articles,  has  been  in  good  faith  subscribed  and 
actually  paid  in  property  of  the  full  value  thereof,  and  is  in 
the  custody  of  the  persons  named  as  the  first  board  of  directors. 

The  preferred  stock  shall  be  entitled  to  receive  out  of  the 
surplus  or  net  earnings,  and  the  corporation  shall  be  bound  to 
pay  thereon,  as  and  when  declared  by  the  board  of  directors,  a 
dividend  at  the  rate  of  eight  per  cent  per  annum,  payable  quar- 
terly.    This  dividend  is  cumulative. 

P.U.R.1922D. 


X 


RE  LAFAYETTE  TELEPH.  CO.  723 

The  Lafayette  Telephone  Company  was  organized  and  incor- 
porated according  to  the  scheme  thus  briefly  set  forth  for  the 
purpose  of  taking  over  the  property  and  franchises  of  the  La- 
fayette Telephone  Company,  the  common  stock  of  the  one  to 
be  issued  to  the  stockholders  of  the  other  in  proportion  to  the 
stock  now  owned  by  the  stockholders  of  the  other. 

In  furtherance  of  this  scheme,  the  new  company,  and  we  shall 
iiereafter  designate  the  two  companies  as  the  new  and  the  old 
respectively,  makes  application  to  this  Commission  for  authority 
to  issue  its  8  per  cent  preferred  stock  in  an  amount  not  to  exceed 
$25,000  of  the  $100,000  authorized  under  the  articles  of  incor- 
poration, for  the  purpose  of  selling  the  same  to  secure  additional 
capital  for  making  needed  additions  and  extensions  to  the  plant 
which  they  have  recently  taken  over  fropi  the  old  company, 
and  for  further  authority  to  issue  its  common  stock  to  the  full 
amoimt  of  $100,000  to  holders  of  stock  in  the  old  company  as 
their  interest  may  appear. 

The  Commission  will  consider  the  two  proposed  issues  of 
stock  separately. 

The  authority  of  this  Commission  to  approve  or  disapprove 
of  the  issuing  of  stocks,  bonds,  and  other  forms  of  utility  com- 
panies^ indebtedness  is  not  perfunctory,  and  the  application  of 
any  such  company  for  authority  for  such  an  issue  should  receive 
great  care  and  close  scrutiny  on  the  part  of  the  Commission,  for 
in  passing  upon  the  same  they  exercise  discretionary  power  of  the 
highest  order.  The  approval  by  this  Conrniission  of  such  an  issue 
raises  a  strong  presumption  that  property  to  the  value  of  the 
issue  is  back  of  it  and  devoted  to  the  public  use.  Regard  must 
also  be  had  to  the  fairness  of  the  terms  of  the  issue  as  it  relates 
to  the  public.  While  the  Commission  cannot  be  bound  in  fixing 
rates  to  provide  sufficient  revenue  to  pay  dividends  on  preferred 
stock  which  it  may  have  authorized  in  a  previous  order,  yet  fixed 
charges  necessarily  enter  into  the  consideration  in  such  a  case. 

With  these  principles  to  guide  it,  the  Commission  will  con- 
sider first  applicant's  request  as  to  its  issue  of  common  stock. 

The  affairs  of  the  old  company  have  very  recently  been  the 
Bubject  of  an  exhaustive  investigation  by  the  Commission  for  the 
purpose  of  fixing  rates  to  be  charged  by  said  company.    As  a 
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basis  for  such  rates,  a  valuation  was  made  of  the  property  in  use 
by  the  old  and  now  to  be  transferred  to  the  new  company. 

[1]  The  value  of  the  property,  for  rate-making  purposes,  used 
and  useful  in  the  public  service,  including  working  capital,  going 
value  and  all  other  elements  of  value  tangible  and  intangible, 
was  fixed  by  the  Commission  at  $85,000  as  of  January  1,  1921. 
This  must  be  taken  as  the  value  of  applicant's  property  in  all 
proceedings  before  this  Commission  until  it  is  shown  that  ad- 
ditional capital  has  been  invested.  The  Commission  may  not 
approve  a  valuation  in  one  proceeding  and  disregard  it  in  an- 
other. 

[2]  The  company  should  not  issue  stock  and  expect  a  return 
thereon  for  a  sum  in  excess  of  the  value  of  its  property.  Our 
statutes  governing  telephone  companies  provide  that  the  capital 
stock  of  such  companies  may  be  increased  or  diminished  as  the 
amount  of  money,  or  its  equivalent  in  property  required  for  the 
business  varies.  R  S.  Mo.  1919,  §  10128,  Chap.  90,  Article  6. 
This  section  means  that  the  value  of  the  company's  property  re- 
quired for  the  business  and  the  amount  of  its  capital  stock  issued 
shall  be  approximately  the  same. 

In  view  of  this  statute  this  Commission  may  not  grant  the  ap- 
plicant permission  to  issue  its  common  stock  for  the  purpose  by 
it  expressed  to  the  full  amount  asked  for  but  may  grant  it  per- 
mission to  issue  its  common  stock  for  such  purpose  to  the  extent 
of  $85,000  only.  This  limit  is  in  accordance  both  with  the  law 
and  sound  business  discretion. 

The  avowed  intention  of  applicant  to  issue  its  8  per  cent  pre- 
ferred stock  in  an  amount  not  to  exceed  $25^000  of  the  $100,000 
authorized  by  its  charter  for  the  purpose  of  sale  to  secure  ad- 
ditional capital  for  making  needed  additions  and  extensions  to 
its  plant  is  commendable  except  as  to  the  amount  of  the  dividend. 
The  Commission  is  fully  aware  of  the  imusual  conditions  exist- 
ing in  regard  to  the  financing  of  public  utilities  and  the  diflSculties 
of  obtaining  money  at  comparatively  low  rates  of  interest  In 
view  of  the  value  of  the  plant,  an  issue  of  this  preferred  stock 
would  be  a  safe  investment.  The  New  Jersey  Commission  very 
recently  refused  to  approve  a  bond  issue  running  for  thirty  years 
-at  8  per  cent  interest,  basing  its  objection,  in  part,  upon  the 
proposition  that  such  an  arrangement  would  create  and  place  up- 
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on  the  consmners  an  unnecessary  burden.  Re  Millville  Electric 
Co.  P.U.R.1921A,  665. 

While  the  rate  on  the  preferred  stock  is  high  and  would  not  be 
approved  by  this  Commission  at  a  time  when  the  current  rate  for 
money  was  normal,  still,  the  refinancing  of  the  telephone  plant 
at  Lexington  and  the  proposed  extensions  and  additions  thereto 
are  essential  to  the  comfort,  convenience  and  business  demands  of 
that  community,  and  this  Commission  is  fully  aware  of  the  fact 
that  those  persons  charged  with  the  duty  of  raising  these  funds 
must  meet  existing  conditions. 

The  Commission  feels,  however,  that  the  preferred  stock,  pro- 
viding for  a  cumulative  dividend  of  8  per  cent  per  annum,  pay- 
able annually,  should  not  be  issued  for  an  indefinite  period  or 
for  the  full  life  of  the  corporation.  It  is  willing  to  grant  ap- 
plicant's request  for  authority  to  make  the  issue  for  the  purpose 
of  enabling  it  to  successfully  refinance  its  affairs  at  a  time  when 
the  money  market  is  unsettled  and  the  rate  of  interest  is  abnor- 
mally high  upon  such  conditions  as  will  enable  the  Commission 
to  lower  the  rate  of  dividend  when  the  financial  affairs  of  the 
country  have  returned  to  normalcy,  and  justice  to  applicant's 
consumers  demands  that  it  be  lowered. 

In  accordance  with  these  views  the  Commission  wiU  grant  the 
application  of  the  new  company  to  issue  its  preferred  stock  in 
the  sum  and  according  to  the  terms  set  forth  in  the  application, 
provided,  (1)  the  Commission  reserves  the  power  to  order  all 
such  shares  of  preferred  stock  issued  under  this  order  called  at 
any  time  after  ten  years  from  the  date  of  its  issue  for  redemption 
upon  payment  of  $100  per  share  and  all  accrued  and  unpaid  divi- 
dends. (2)  Applicant  company  shall  print  upon  the  face  of 
each  certificate  of  preferred  stock  issued  under  this  order  the 
proviso  that  the  same  is  subject  to  the  call  of  its  board  of  di- 
rectors, either  upon  its  own  motion  or  upon  an  order  of  this 
Commission,  for  redemption  upon  payment  to  the  holder  thereof 
by  applicant  company  of  the  sum  of  $100  per  share,  together  with 
all  accrued  and  unpaid  dividends  at  any  time  after  ten  years 
from  the  date  of  the  issue  of  said  stock. 

An  order  will  issue  accordingly. 

Kurtz,  Chairman;  Bean  and  Simpson,  CC,  concur;  McTndoe 
and  O'Reilly,  CO.,  absent 
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Supplemental  Order  No.  1* 

[3]  After  hearing  the  argument  of  counsel  on  the  applicant's 
motion  for  rehearing  heretofore  filed  herein,  and  after  further 
consideration  of  the  matters  involved,  the  Commission  doubts  the 
advisability  of  the  condition  placed  in  its  order  heretofore  issued 
requiring  the  applicant  to  reserve  the  right  and  power  to  recall 
or  retire  its  eight  per  cent  preferred  stock  as  set  forth  in  said 
order. 

It  now  appears  to  the  Commission  that  it  would  be  inadvisable 
to  make  this  condition  precedent  in  this  case.  However,  the 
Commission  still  believes  that  it  should  not  authorize  the  issuance 
of  preferred  stock  in  excess  of  7  per  cent  at  this  time  unless  the 
applicant  voluntarily  reserves  the  right  and  privilege  to  recall 
or  retire  the  same  within  a  reasonable  time.  The  Commission 
finds  that  the  applicant  in  this  case  should  be  authorized  to  iasae 
the  preferred  stock  set  out  in  its  application,  except  that  the 
same  should  bear  dividends  at  the  rate  of  7  per  cent  per  annum 
instead  of  8  per  cent. 

Therefore,  after  full  consideration  of  the  premises,  it  is,  by  the 
Commission, 

Ordered:  1.  That  the  applicant's  motion  for  rehearing  here* 
in  be  sustained,  and  that  the  said  order  of  the  Commission  here- 
inbefore entered  on  the  12th  day  of  January,  1922,  be,  and  the 
same  is  vacated  and  for  naught  held. 

Ordered:  2.  That  the  "Lafayette  Telephone  Company"  be, 
and  is  hereby  authorized  to  issue  its  common  stock  in  the  sum  of 
$85,000  only;  said  stock  to  be  issued  and  allotted  to  the  share- 
holders of  "The  Lafayette  Telephone  Company ;"  each  holder  of 
stock  in  "The  Lafayette  Telephone  Company"  receiving  such  pro- 
portion thereof  as  the  number  of  his  shares  of  the  old  company's 
stock  bears  to  the  total  issue  of  such  stock. 

Ordered:  S.  That  the  application  of  the  company  to  issue 
$25,000  of  8  per  cent  cumulative  preferred  stock  be,  and  the 
same  is  hereby  denied,  and  in  lieu  thereof  the  said  company  is 
hereby  authorized  to  issue  and  sell  its  7  per  cent  cumulative 
preferred  stock  in  the  sum  of  $25,000,  to  be  sold  at  par  or  face 
value,  and  that  the  money  so  procured  shall  be  used  for  the  pnr- 

*Dnted  and  effective  February  23,  1922,  srretaining  applioant'a  motion  for 
rehparinjT,  vacating  order  of  January  12,  1922. 
P.T\K.1922D. 
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pose  of  making  certain  additions  and  extensions  to  the  existing 
property  now  purchased  hy  the  new  company  from  the  old  com- 
pany, and  for  no  other  purposa 

Ordered:  4.  That  said  company  shall  keep  separate,  true, 
and  accurate  accounts,  showing  the  disposition  of  all  of  the  stock 
hereby  authorized  to  be  issued,  and  shall  make  semi-annual  re- 
ports to  the  Commission,  showing  the  disposition  and  proceeds 
from  sale,  and  such  accounts,  vouchers  and  records  shall  be  open 
to  audit  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  by  the  Commission  for  such  purpose. 

Ordered:  5.  That  the  authority  hereby  given  to  issue,  seU, 
or  exchange  the  stock  herein  authorized  shall  apply  only  to  such 
stock  as  is  issued,  sold  or  exchanged  by  said  company,  on  or  be- 
fore December  31,  1922. 

Ordered:  6.  That  this  order  shall  take  effect  on  this  date, 
and  within  ten  days  after  the  service  of  a  copy  of  this  order  upon 
it  the  said  Lafayette  Telephone  Company  shall  notify  this  Com- 
mission whether  the  terms  of  this  order  are  accepted  and  will  be 
obeyed. 


MISSOURI  PUBIilO  SERVICE  COMMISSION. 

EE  CHARLES  L.  WARD. 

[Case  No.  3334.] 

Monopoly  and  competition  —  Occupied  territory  —  Inadequate  •0rv« 
ice  —  Electricity, 

1.  A  nefw  electric  utility  may  be  authorized  to  operate  in  a  com- 
munity where  it  appears  that  the  existing  company  has  failed  to  render 
adequate  service  and,  on  account  of  lack  of  means  and  ability  to  procure 
the  means  and  other  conditions  surrounding  the  utility,  Js  unable  to 
furnish  the  service  which  the  public  is  entitled  to  enjoy. 

Monopoly  and  competition  —  Occupied  territory  —  Purchase  of  exists 
ing  equipment, 

2.  A  new  electric  utility  which  was  admitted  to  territory  occupied 
by  a  utility  rendering  inadequate  service  was  directed  to  purchase  the 
plant  and  equipment  of  the  existing  company  aa  a  condition  of  securing 
a  certificate  to  operate. 

[July  14.  1022.] 

Application  for  an  order  granting  a  certificate  of  convenience 
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and  necessity  and  fixing  and  prescribing  rates  for  electric  cur- 
rent; application  granted. 

1.  The  Issues. 

Kurtz,  Chairman :  This  is  an  application  by  Charles  L.  Ward 
for  a  certificate  of  convenience  and  necessity  to  erect  and  operate 
an  electric  plant  and  distribution  system  at  Greenfield,  the 
county  seat  of  Dade  county,  Missouri,  a  city  of  sixteen  hundred 
inhabitants.  At  present  the  Greenfield  Light  &  Power  Company 
owns  and  operates  a  plant  in  this  city.  It,  therefore,  appears 
that  the  applicant  desires  to  erect  a  competmg  system  or  absorb 
the  present  one.  Chairman  Kurtz  and  Commissioner  McTndoe 
heard  the  cause  at  Greenfield  on,  June  26,  1922,  at  which  time 
the  matter  was  submitted  on  the  record. 

2.  History  cmd  FcLcts. 

About  the  year  1910  an  electric  plant  was  installed  at  Green- 
field which  continued  to  furnish  the  city  and  inhabitants  until 
about  January  10,  1920,  at  which  time  the  generating  plant  was 
destroyed  by  fire.  Prior  to  the  fire  the  motive  power  used  was 
steam.  Shortly  after  the  fire  two  twenty-five  horse  power  oil 
engines  were  installed  in  lieu  of  the  steam  engines  destroyed  by 
the  fire.  Recently  an  additional  twenty-four  horse  power  Ford^ 
son  tractor  engine  has  been  installed.  The  present  management 
of  the  company  came  into  control  in  October,  1919,  a  few  months 
prior  to  the  fire.  The  insurance  on  the  plant  having  been  canceled 
shortly  prior  to  the  fire  left  the  company  without  means  to  prop- 
erly restore  the  plant.  About  six  months  after  the  fire  the  city 
filed  a  complaint  with  the  Commission  setting  up  that  unsatis- 
factory service  was  being  rendered  and  asking  the  Commission 
for  relief  both  as  to  service  and  as  to  the  rates  charged.  After 
an  investigation  of  the  matter  by  our  electrical  department,  and 
after  hearing,  a  report  and  order  was  entered  in  the  case  (Docket 
No.  2542)  on  December  30, 1920,  finding  that  the  service  was  in- 
adequate, and  among  others  making  the  following  finding: 

"The  defendant  stated  that  the  records  of  the  voltage  furnished 
since  June  this  year  will  show  that  the  voltage  maintained 
throughout  the  evening  was  in  excess  of  80  to  90  volts  and  nor- 
mally was  in  excess  of  110  volts,  the  low  voltage  occurred  only 
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during  peak  load.  The  company^s  normal  voltage  appeared  to 
be  110  volts.  With  the  normal  voltage  at  110  volts  the  Com- 
mission does  not  consider  that  a  voltage  of  80  to  90  volts  is  either 
adequate  or  satisfactory.  With  the  voltage  equal  to  90  per  cent 
of  the  rated  voltage  of  the  ordinary  incandescent  light  the  con- 
sumer gets  only  about  70  per  cent  of  the  candle  power  that  he 
would  get  if  the  lamp  was  operated  at  its  rated  voltage.  At  80 
per  cent  normal  voltage  the  candle  power  of  the  lamp  is  reduced 
about  60  per  cent.'' 

The  Commission  by  its  said  order  discontinued  the  minimum 
charge  until  the  company  should  furnish  adequate  service,  and 
also  made  a  requirement  that  the  company  submit  plans  and 
specifications  of  additional  equipment  necessary  to  provide  ade- 
quate service.  Six  months  later,  on  June  25,  1921,  the  Green- 
field Light  &  Power  C<Hnpany  filed  its  application  for  an  increase 
in  rates.  A  hearing  was  held  at  Greenfield  on  September  26, 
1921.  The  city  oflBcials  and  the  inhabitants  of  Greenfield  opposed 
the  increase  on  the  theory  that  the  service  was  inadequate  and 
that  no  improvCTient  had  been  made  therein  since  the  order  of 
the  Commission  on  December  30,  1920.  The  Commission  di- 
rected its  electrical  expert  to  make  a  further  investigation  of  the 
service  and  equipment.  After  a  thorough  inspection  of  the  plant 
he  filed  a  written  report  with  the  Commission  stating  that  the 
capacity  of  the  plant  was  insufficient,  and  reconamended  certain 
additional  equipment,  the  main  items  of  which  were  one  fifty 
horse  power  engine  and  one  thirty-seven  and  one-half  kilowatt, 
2,300  volt,  three-phase,  alternating  current  generator.  Other  re- 
quirements in  r^ard  to  repairing  the  building  and  generating 
machinery  were  reconmiended  by  him  as  necessary.  As  a  result 
of  the  hearing  and  investigation  the  Commission  entered  its 
Report  and  Order  on  November  25,  1921,  in  Case  No.  3063, 
requiring  the  company  to  install  the  necessary  equipment  and 
granting  an  increased  rate  so  as  to  enable  the  company,  if  pos- 
sible, to  finance  the  improvements  ordered.  The  increased  rates 
were  to  become  effective  as  soon  as  the  improvements  were  made. 

Upon  receipt  of  said  order  the  company  advised  the  Commis- 
sion  by  letter  that  it  was  impossible  to  comply  for  two  reasons : 
One,  that  sufficient  time  was  not  given,  and  the  other  that  the 
company  was  in  such  financial  condition  that  it  could  not  raise 
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the  money.  Mr.  Colin  K,  Lee,  the  manager  of  the  company, 
suggested  that  40  per  cent  of  the  equipment  be  installed  and  a 
corresponding  40  per  cent  of  the  increase  in  the  rates  be  allowed 
to  go  into  effect.  It  appears  that  a  part  if  not  all  of  the  40  per 
cent  in  equipment  was  to  consist  of  the  Fordson  tractor  engine 
which  has  hereinbefore  been  referred  to  as  being  now  in  place. 
In  answer  to  that  letter  the  company  was  advised  by  the  Commis- 
sion that  additional  time  could  be  given  if  necessary,  but  that 
the  Commission  expected  the  full  equipment  required  by  the 
order  to  be  installed.  Considerable  correspondence  passed  be- 
tween the  Commission,  the  Mayor  and  the  company  from  that 
time  until  about  tjie  month  of  March,  1922,  when  the  applicant 
herein  began  negotiations  with  the  city  oflScials  for  a  new  plant. 

In  April  the  present  company  filed  an  application  for  ad- 
ditional time  to  Qomply  with  the  order  of  November  15,  1921, 
stating  that  it  had  arranged  its  credit  so  as  to  be  able  to  finance 
the  improvements.  About  the  same  time  the  Commission  was  ad- 
vised by  the  Mayor  that  the  board  of  aldermen  of  Greenfield  had 
granted  a  franchise  to  Charles  L.  Ward,  the  applicant  herein. 
Shortly  thereafter  the  franchise  to  Ward  was  submitted  to  a  vote 
of  the  people  resulting  in  253  vbtes  for  the  franchise  and  43 
against.  Immediately  after  the  election  the  application  in  this 
case  was  set  for  hearing. 

At  the  hearing  the  present  company  opposed  the  granting  of 
a  certificate  of  convenience  and  necessity,  basing  its  opposition 
on  the  contention  that  it  was  now  able  to  finance  additional  equip- 
ment and  would  be  able  to  make  installation  within  sixty  days, 
and  submitted  in  support  thereof  two  letters  from  electrical  and 
machinery  supply  houses  stating  that  the  engine  and  generator 
required  by  the  order  of  the  Commission  would  be  shipped  by 
them  upon  a  definite  order  from  the  management  of  the  present 
company.  Mr.  Colin  K.  Lee,  who  is  the  manager  of  the  present 
company,  was  the  only  witness  presented  in  opposition  to  the 
application.  He  stated  that  on  account  of  a  lack  of  harmony 
among  the  stockholders  of  his  company  it  had  been  unable  until 
very  recently  to  finance  the  purchase  and  installation  of  the 
equipment  required  by  the  Commission.  That  recently,  how- 
ever, he  and  his  friends  had  acquired  control  of  the  company  and 
that  it  was  now  ready  and  able  to  proceed ;  that  the  company  had 
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arranged  its  matters  whereby  all  of  its  iii<}©l>tedness  has  been 
refunded  by  a  bond  issue  authorized  by  the  Commission,  and  that 
its  liabilities  were  reduced  about  one-third  thereby.  Mr.  Lee 
has  been  the  manager  of  the  company  since  October,  1919.  In- 
<iuiry  brought  out  the  fact,  however,  that  the  company  had  no 
surplus  assets  with  which  to  finance  additional  equipment,  and 
expected  to  do  so  by  Mr.  Lee  offering  his  personal  credit. 

The  applicant  produced  a  great  number  of  witnesses,  includ- 
ing the  Mayor  and  a  member  of  the  board  of  aldermen.  At  the 
outset  the  Mayor  admitted  that  Mr. /Lee  was  a  graduate  technical 
electrical  engineer  who  had  devoted  his  entire  time  with  credita- 
ble energy  to  the  operation  of  the  plant,  but  that  he  lacked  tact 
in  dealing  with  the  public,  and  his  belief,  arrived  at  from  ex- 
perience with  him,  was  that  Mr.  Lee  and  his  company  could  not 
finance  the  matter  so  as  to  provide  service.  The  testimony  pre- 
sented on  behalf  of  the  applicant  tended  to  show  that  since  the 
fire  in  January,  1920,  the  service  had  been  very  inadequate;  that 
the  peak  load  was  a  greater  demand  than  the  equipment  could 
furnish ;  that  on  account  of  the  fact  that  the  lighting  service  to 
the  residents  and  business  men  of  the  city  was  highly  unsatis- 
factory, the  city  tried  to  relieve  the  situation  by  discontinuing  the 
street  lighting,  and  for  sometime  the  city  has  been  in  darkness. 
The  city  officials  testified  that  the  city  was  likewise  compelled 
to  discontinue  its  contract  for  power  to  operate  its  water  works, 
and  was  compelled  to  purchase  a  gas  engine  to  do  this  work. 
•  Other  witnesses  testified  that  the  lights  in  the  residences  were 
often  so  dim  that  one  was  unable  to  read  thereby  and  that  this  was 
the  usual  condition  of  the  lights  in  the  winter  during  the  peak 
load  hours ;  that  the  residents  and  business  men  were  maintaining 
oil  and  gasoline  lamps  as  a  standby ;  that  the  printing  companies 
and  other  power  users  were  receiving  unsatisfactory  service  and 
in  some  instances  maintaining  their  own  engines. 
,  The  applicant  stated  that  it  was  his  intention  to  install  engines 
having  a  total  capacity  of  at  least  150  horse-power  and  such  other 
equipment  as  would  be  necessary  to  render  adequate  service  at 
all  times;  that  he  was  willing  to  purchase  the  used  and  useful 
part  of  the  present  company's  equipment  at  a  going  concern  price 
to  be  fixed  by  the  Commission ;  that  he  was  neirotiatini]^  with  other 
nearby  towns  to  furnish  service  by  transmission  line;  that  he 
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and  his  associates  were  ready  and  able  to  furnish  immediately 
$25,000  or  $30,000  to  be  invested  in  the  plant,  and  that  from  his 
investigation  of  the  matter  he  believed  they  could  furnish  tlie 
service  at  rates  lower  than  were  being  charged  by  the  present  ^ 
company.  The  rates  which  he  proposed  to  put  into  effect  if 
granted  a  certificate  by  the  Commission  together  with  comparison 
with  the  present  rates  now  in  force  are  as  follows: 

Lighting  Rates. 

Proposed  Rates.  Present  Rates, 

let  20  kilowatt  hour V 16  per  kw.  hr.       .16  straight 

Next         -30  kilowatt  hour 13  per  kw.  hr. 

Next  60  kilowatt  hour 11  per  kw.  hr. 

All  over  100  kilowatt  hour 10  per  kw.  hr. 

Minimum  charge  per  month  $1.00.  Discount  6% 

Minimum  $1.00 

Power  Rates. 

$1.00  per  month  per  Horse  Power  connected  load. 

Ist  100  kilowatt  hour 08  per  kw.  hr.       .16  ftraight 

Next        100  kilowatt  hour 07  per  kw.  hr. 

Next         300  kilowatt  hour 06  per  kw.  hr. 

All  over  600  kilowatt  hour 06  per  kw.  hr. 

Provided,  that  a  penalty  of  6%  may  he  added  to,  and 
collected  on,  all  hills  not  paid  at  the  Lighting  Office  on       Discount  6% 
or  before  the  10th  day  of  each  month.  Minimum  $1.00 

From  experience  with  other  towns  comparable  with  Greenfield, 
the  Commission  doubts  the  ability  of  the  applicant  to  furnish 
service  at  a  reasonable  profit  at  the  rates  proposed  by  him  unless 
operating  cost  make  a  further  declina 

It  appeared  further  that  the  applicant  is  part  owner  of  the 
telephone  system  at  Greenfield  and  is  rendering  satisfactory 
service;  that  he  and  his  associates  intend  to  organize  a  corpora- 
tion of  such  capitalization  as  the  situation  demands,  depending 
somewhat  on  whether  or  not  they  shall  be  successful  in  making 
satisfactory  arrangements  for  furnishing  service  to  nearby  towns. 

3.  Conclusion. 

[1]  The  Commission  has  had  similar  cases  before  it.  In  the 
case  of  Re  Green  Light  &  Power  Co.  10  Mo.  P.  S.  C.  5«,  P.U.R 
1920F,  580,  the  Commission  granted  a  certificate  to  the  ap- 
plicant on  a  showing  that  the  existing  company  in  the  city  of 
Blue  Springs  was  not  and  could  not  render  satisfactory  service 
in  comparison  with  that  offered  by  the  applicant  in  that  case. 
Tlio  public  is  entitled  to  adequate  service,  and  where  it  appears 
tliat  the  existing  company,  has  failed  as  in  this  case,  to  render 
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service,  the  Commission's  duty  is  to  procure  that  service  if  by 
any  reasonable  means  it  can  do  so.  The  Commission  in  this  case 
has  worked  with  the  existing  company  for  a  period  of  some  two 
years  endeavoring  to  improve  the  service  at  Greenfield.  It  has 
penalized  the  company  and  has  issued  orders  without  avail.  In 
80  far  as  the  service  is  concerned  the  Commission  is  exactly  in  the 
same  place  as  it  was  when  the  first  complaint  was  filed.  It  is 
true  that  the  manager  of  the  company  promises  to  lend  his  own 
individual  financial  resources  and  credit  to  purchase  the  neces- 
sary equipment.  On  the  witness  stand  he  stated  that  he  had 
prior  to  this  time  furnished  considerable  credit  as  well  as  finan- 
cial aid  to  the  company  to  procure  the  service  that  was  furnished 
by  it.  He  has  signally  failed  to  render  adequate  service.  It 
appears  that  the  city  ofiicials  and  a  large  part  of  the  citizens  gen- 
erally have  lost  confidence  in  the  manager's  financial  ability  to 
perform.  Whether  this  feck  of  confidence  is  justified  or  not  is 
unnecessary  to  determine.  It  appears  further  that  the  applicant 
herein  does  enjoy  the  confidence  of  the  city  oflScials  as  well  as 
the  citizens  of  the  community  as  indicated  by  the  vote  at  the 
special  election.  It  appears  that  the  city  is  willing  to  proceed 
with  the  applicant  by  giving  him  contracts  for  the  street  lighting 
and  the  city  pumping.  On  the  other  hand  the  mayor  stated  on 
the  witness  stand  that  the  city's  position  with  reference  to  the 
present  company  concerning  the  street  lighting  and  the  pumping 
would  be  that  they  could  not  enter  into  a  contract  with  it  until 
it  had  installed  the  necessary  equipment  and  demonstrated  that 
it  could  furnish  adequate  service.  The  applicant  it  seems  will 
be  able  to  proceed  more  advantageously  than  the  existing  company 
to  provide  the  service.  As  stated  before,  the  Commission  is  in- 
terested primarily  in  procuring  service  for  the  citizens  of  Green- 
field. 

In  justice  to  Mr.  Lee  the  Commission  believes  that  he  has  con- 
scientiously devoted  his  time,  thought,  and  energy  to  the  re- 
habilitation of  the  plant,  but,  on  account  of  lack  of  means  and 
ability  to  procure  the  means  and  other  conditions  surrounding 
him,  he  and  his  company  are  unable  to  furnish  the  service  which 
the  public  is  entitled  to  enjoy. 

[2]  The  Commission  will  authorize  and  grant  the  certificate 
requested  by  the  applicant  on  the  condition,  however,  that  he  pur- 
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basis  for  such  rates,  a  yaluation  was  made  of  the  property  in  use 
by  the  old  and  now  to  be  transferred  to  the  new  company. 

[1]  The  value  of  the  property,  for  rate-making  purposes,  used 
and  useful  in  the  public  service,  including  working  capital,  going 
value  and  all  other  elements  of  value  tangible  and  intangible, 
was  fixed  by  the  Commission  at  $85,000  as  of  January  1,  1921. 
This  must  be  taken  as  the  value  of  applicant's  property  in  all 
proceedings  before  this  Commission  until  it  is  shown  that  ad- 
ditional capital  has  been  invested.  The  Commission  may  not 
approve  a  valuation  in  one  proceeding  and  disregard  it  in  an- 
other. 

[2]  The  company  should  not  issue  stock  and  expect  a  return 
thereon  for  a  sum  in  excess  of  the  value  of  its  property.  Our 
statutes  governing  telephone  companies  provide  that  the  capital 
stock  of  such  companies  may  be  increased  or  diminished  as  the 
amount  of  money,  or  its  equivalent  in  property  required  for  the 
business  varies.  E.  S.  Mo.  1919,  §  10128,  Chap.  90,  Article  6. 
This  section  means  that  the  value  of  the  company's  property  re- 
quired for  the  business  and  the  amount  of  its  capital  stock  issued 
shall  be  approximately  the  same. 

In  view  of  this  statute  this  Commission  may  not  grant  the  ap- 
plicant permission  to  issue  its  common  stock  for  the  purpose  by 
it  expressed  to  the  full  amount  asked  for  but  may  grant  it  per- 
mission to  issue  its  common  stock  for  such  purpose  to  the  extent 
of  $85,000  only.  This  limit  is  in  accordance  both  with  the  law 
and  sound  business  discretion. 

The  avowed  intention  of  applicant  to  issue  its  8  per  cent  pre- 
ferred stock  in  an  amount  not  to  exceed  $25^000  of  the  $100,000 
authorized  by  its  charter  for  the  purpose  of  sale  to  secure  ad- 
ditional capital  for  making  needed  additions  and  extensions  to 
its  plant  is  commendable  except  as  to  the  amount  of  the  dividend. 
The  Commission  is  fully  aware  of  the  unusual  conditions  exist- 
ing in  regard  to  the  financing  of  public  utilities  and  the  difficulties 
of  obtaining  money  at  comparatively  low  rates  of  interest  In 
view  of  the  value  of  the  plant,  an  issue  of  this  preferred  stock 
would  be  a  safe  investment.  The  New  Jersey  Commission  very 
recently  refused  to  approve  a  bond  issue  running  for  thirty  years 
^t  8  per  cent  interest,  basing  its  objection,  in  part,  upon  the 
proposition  that  such  an  arrangement  would  create  and  place  np- 
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on  the  consumers  an  unnecessary  burden.  Ke  Millville  Electric 
Co.  P.U.R.1921A,  665. 

While  the  rate  on  the  preferred  stock  is  high  and  would  not  be 
approved  by  this  Commission  at  a  time  when  the  current  rate  for 
money  was  normal,  still,  the  refinancing  of  the  telephone  plant 
at  Lexington  and  the  proposed  extensions  and  additions  thereto 
are  essential  to  the  comfort,  convenience  and  business  demands  of 
that  community,  and  this  Commission  is  fully  aware  of  the  fact 
that  those  persons  charged  with  the  duty  of  raising  these  funds 
must  meet  existing  conditions. 

The  Commission  feels,  however,  that  the  preferred  stoct,  pro- 
viding for  a  cumulative  dividend  of  8  per  cent  per  annum,  pay- 
able annually,  should  not  be  issued  for  an  indefinite  period  or 
for  the  full  life  of  the  corporation.  It  is  willing  to  grant  ap- 
plicant's request  for  authority  to  make  the  issue  for  the  purpose 
of  enabling  it  to  successfully  refinance  its  affairs  at  a  time  when 
the  monev  market  is  unsettled  and  the  rate  of  interest  is  abnor- 
mally  high  upon  such  conditions  as  will  enable  the  Commission 
to  lower  the  rate  of  dividend  when  the  financial  affairs  of  the 
country  have  returned  to  normalcy,  and  justice  to  applicant's 
consumers  demands  that  it  be  lowered. 

In  accordance  with  these  views  the  Commission  wiH  grant  the 
application  of  the  new  company  to  issue  its  preferred  stock  in 
the  sum  and  according  to  the  terms  set  forth  in  the  application, 
provided,  (1)  the  Commission  reserves  the  power  to  order  all 
such  shares  of  preferred  stock  issued  under  this  order  called  at 
any  time  after  ten  years  from  the  date  of  its  issue  for  redemption 
upon  payment  of  $100  per  share  and  all  accrued  and  unpaid  divi- 
dends. (2)  Applicant  company  shall  print  upon  the  face  of 
each  certificate  of  preferred  stock  issued  under  this  order  the 
proviso  that  the  same  is  subject  to  the  call  of  its  board  of  di- 
rectorSy  either  upon  its  own  motion  or  upon  an  order  of  this 
Commission,  for  redemption  upon  payment  to  the  holder  thereof 
by  applicant  company  of  the  sum  of  $100  per  share,  together  with 
all  accrued  and  unpaid  dividends  at  any  time  after  ten  years 
from  the  date  of  the  issue  of  said  stock. 

An  order  will  issue  accordingly. 

Kurtz,  Chairman;  Bean  and  Simpson,  CC,  concur;  Mclndoe 
and  O'Reilly,  CO.,  absent. 
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sidiary,  the  West  Missouri  Power  Company,  owns  and  operates 
a  central  power  station  at  Pleasant  Hill,  Missouri,  and  is  engaged 
in  supplying  electricity  to  the  public  in  surrounding  territory  in 
thirty-two  cities  and  towns. 

The  cause  was  set  down  for  liearing  on  June  28,  1922,  and 
due  notice  given  to  all  the  cities  and  towns  affected  by  the  pro- 
posed transfer.  At  such  hearing,  the  city  of  Warrensburg  and 
towns  of  Concordia  and  LaMonte  appeared  and  filed  an  answer 
to  the*  application,  the  essential  averments  of  which  are:  (a) 
That  applicant  companies  possessed  no  franchise  authorizing 
operation  in  said  municipalities ;  (b)  that  the  price  and  consid- 
eration agreed  upon  between  the  parties  to  the  proposed  transfer 
was  eicessive;  (c)  that  the  proposed  operation  of  the  electric 
utilities  in  said  municipalities  by  the  Green  Light  &  Power  Com- 
pany would  necessitate  the  generation  of  current  at  points  far 
distant  from  Warrensburg,  LaMonte,  and  Knobnoster,  resulting 
in  loss  of  current,  great  expense,  and  exposing  the  municipalities 
and  the  people  thereof  to  the  interruptions  of  service. 

Oral  and  exhibit  testimony  was  offered  by  the  parties  at  the 
hearing  aforesaid,  and  at  two  subsequent  hearings. 

L.  K.  Green,  president  of  the  Green  Light  &  Power  Com- 
pany, testified  that  such  company  was  engaged  in  constructing  a 
new  power  plant  at  Clinton,  Missouri,  in  a  location  where  coal 
was  available  from  adjacent  strip  mines ;  that  the  first  steam  tur- 
bine generating  unit  of  such  plant  was  to  be  of  2,000  kilo- 
watt capacity  and  the  ultimate  capacity  was  to  be  5,000  kilowatt ; 
that  after  acquirement  of  the  Warrensburg  utility  proper- 
ties, it  was  the  purpose  to  extend  transmission  lines  from  the 
Pleasant  Hill  plant  and  the  new  Clinton  plant  to  Warrensburg 
and  to  maintain  the  existing  power  plant  at  Warrensburg  as  a 
reserve  plant  for  emergency  use;  thus  providing  three  sources 
of  supply  for  Warrensburg;  that  the  generation  of  current  at 
larger  plants  than  the  existing  power  plant  at  Warrensburg  and 
the  consolidation  of  the  operation  and  management  of  the  prop- 
erties would  cause  material  reductions  in  operating  costs  and 
permit  reductions  in  existing  rates  at  Warrensburg,  LaMonte, 
Concordia,  and  Knobnoster.  Mr.  Green  further  testified  that 
operating  cost  reductions  could  be  obtained  by  improvement  of 
the  boiler  plant  at  Brookfield. 
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It  appears  that  the  Warrensburg  and  Clinton  groups  of  prop- 
erties are  located  in  territory  contiguous  to  the  territory  now 
served  by  the  Green  Light  &  Power  Company.  The  proposed 
transmission  lines  from  Clinton  and  Pleasant  Hill  to  Warrens- 
burg  are  each  of  the  approximate  length  of  forty-five  miles. 
Electric  current  is  being  successfully  transmitted  over  power 
lines  of  much  greater  length  for  light  and  power  users  in  many 
localities  in  Missouri  and  elsewhere.  With  properly  equipped 
and  constructed  lines,  of  adequate  capacity,  no  apprehension 
need  be  entertained  by  the  citizens  of  Warrensburg  with  respect 
to  the  regularity  or  adequacy  of  service  under  the  plan  proposed. 
The  securing  of  a  supply  of  current  from  a  generating  plant  with 
larger  and  more  economical  units  than  can  be  maintained  for 
the  Warrensburg  group  of  properties  gives  opportunity  for  re- 
duced production  costs.  The  plan  of  taking  the  power  plant  to 
the  fuel,  instead  of  transferring  the  fuel  to  the  power  plant, 
appeals  to  the  practical  mind  as  a  common  sense  method  of  elim- 
inating burdensome  freight  charges.  The  Green  Company  has 
been  operating  in  Western  Missouri  since  1916.  Shortly  after 
acquirement  of  an  old  electric  plant  and  distribution  system  at 
Pleasant  Hill,  a  modem  power  plant  was  constructed  and  ad- 
joining cities  and  towns  connected  until  the  system  served  nearly 
all  the  cities  and  towns  in  six  counties  south  of  Kansas  City. 
Evidence  before  the  Commission  in  this  and  prior  cases  shows 
the  management  and  operation  of  the  Green  Light  &  Power  Com- 
pany system  to  be  capable  and  experienced. 

The  facts  and  circumstances  attending  the  incorporation  of 
the  Green  Light  &  Power  Company  and  the  West  Missouri  Pow- 
er Company,  the  ownership  of  their  stocks  and  the  amounts  of 
their  indebtedness  was  gone  into  very  fully  at  the  hearings. 

It  was  shown  that  the  Green  Light  &  Power  Company  is  the 
parent  and  controlling  corporation.  Of  its  authorized  capital 
stock,  $250,000,  there  is  issued  and  outstanding  $200,000,  all 
of  which  is  owned  by  L.  K.  Green,  members  of  his  family  and 
his  associates.  The  Green  Light  &  Power  Company  has  no  fund- 
ed debt.  It  owns  the  stock  of  the  West  Missouri  Power  Com- 
pany, which  was  incorporated  in  1921.  The  authorized  capital 
stock  of  the  latter  company  is  $750,000,  of  which  $375,000  is 
issued  and  outstanding.    The  plants  and  properties  of  the  Green 
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system  are  owned  directly  by  the  West  Missouri  Power  Com- 
pany, which  has  a  bonded  indebtedness  of  $425,000.  In  the  re- 
cent Green  Light  &  Power  Keorganization  case,  No.  3171, 
appraisals  of  the  properties  then  included  in  the  Green  system 
were  prepared  by  B\irns  &  McDonnell  and  Stone  &  Webster, 
These  appraisals,  prepared  by  the  reproduction  cost  method, 
showed  respective  estimates  of  $925,000  and  $1,000,000.  The 
aggregate  amount  of  capitalization  authorized  by  the  Commis- 
sion for  such  property  was  $800,000. 

The  objecting  cities  urge  that  the  price  named  in  the  contract, 
$725,000j  is  in  excess  of  the  fair  value  of  the  property  sought 
to  be  conveyed. 

From  opinions  of  this  Commission  in  the  rate  decisions  here- 
tofore rendered,  affecting  the  three  separate  groups  of  properties, 
it  appears  that  the  total  of  the  rate  bases  heretofore  used  is 
approximately  $544,000.  This  amount  is  in  part  composed  of 
tentative  findings,  the  Commission  never  having  fixed  a  formal 
value  for  the  Clinton,  and  Warrensburg  properties.  Applicants 
claim  that  such  valuations  are  lower  than  the  actual  fair  present 
value  of  the  properties  and  that  recent  addition  and  betterment 
costs  are  not  included.  It  is  contended  on  behalf  of  the  Green 
Light  &  Power  Company  that  while  the  sale  price  may  be  in 
excess  of  the  value  of  the  properties,  owned  and  operated  as  sep- 
arate and  isolated  systems,  the  particular  location  of  the  War- 
rensburg and  Clinton  groups  in  territory  adjacent  to  the  new 
power  plant  increases  the  opportunity  for  successful  and  profitable 
operation  and  justifies  the  price  mentioned.  It  was  further 
asserted  that  the  additional  investments  by  the  selling  companies 
in  requirod  improvements  at  each  of  the  srroups  before  produc- 
tion costs  could  bo  Tnatorially  reduced  would  amount  to  a  crreater 
sum  than  the  exerts  of  the  purchase  price  over  the  aggregate  of 
the  rate  bases. 

[1]  It  appears  that  the  amount  of  the  purchase  considera- 
tion arrived  at  hv  piirchapor  and  seller  in  £i'hona  fide  sale  of  util- 
ity property  should  be  left  largely  to  the  discretion^ of  the  par- 
ticipants in  such  sale  and  not  maflo  a  question  for  determination 
of  this  Commission,  imloss  such  consideration  is  so  grossly  exces- 
sive as  to  endanger  the  future  ability  of  the  purchaser  to  render 
service  to  the  public  at  reasonable  rates.     This  is  particularly 
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true  where  the  purchaser  is  a  corporation  of  the  character  of  the 
Green  Light  &  Power  Company,  where  any  financial  loss  in- 
curred in  the  purchase  of  property  at  an  excess  price  must  fall 
on  the  stockholders  who  are  themselves  the  responsihle  corporate 
officers  who  enter  into  the  purchase  transaction. 

[2]  Moreover,  a  primary  issue  for  determination  by  the 
Commission  in  deciding  cases  of  this  character  is :  Will  the  pur- 
chasing company  be  able  to  provide  a  continuous  service  to  the 
local  public  aifected  equal  to  or  superior  to  the  service  now  be- 
ing furnished  by  the  selling  company?  Further,  if  it  can 
furnish  equal  or  superior  service  to  the  service  now  being  fur- 
nished by  the  selling  company,  can  it  likewise  furnish  the  public 
with  said  service  at  better  rates  and  charges  than  the  selling 
company  ? 

It  appears  by  the  evidence  that  practically  all  parties  to  the 
record  concede  the  affirmative  in  answer  to  both  propositions  and 
with  that  status  well  established,  it  would  seem  that  it  is  the  plain 
duty  of  the  Commission  to  permit  the  transfer. 

The  Commission  has  always  followed  the  general  policy  of 
making  a  reservation  in  its  orders,  approving  the  sale  of  utility 
properties,  to  the  effect  that  the  sale  price  shall  not  be  binding 
upon  the  Conmiission  or  any  public  authority  as  a  value  to  be 
considered  in  any  rate-fixing  or  security  issuance  inquiry. 

[3]  The  contention  of  the  cities  that  the  Warrensburg  Elec^ 
trie  Light,  Heat  &  Power  Company  has  no  valid  franchise 
authorizing  it  to  operate  in  Warrensburg  and  that  the  Commis- 
sion is,  therefore,  without  jurisdiction  is  not  in  accord  with  the 
plain  provisions  of  the  Public  Service  Commission  Law.  It  is 
provided  by  the  Statute  (§§  21,  16,  and  subsection  1  of  §  69, 
P.  S.  C.  L.),  that  the  jurisdiction,  supervision,  power,  and  duties 
of  the  Commission  should  extend  to  aU  electric  corporations. 

Under  the  undisputed  evidence  in  this  cdso,  the  Warrensburg 
Electric  Light,  Heat  &  Power  Company  is  an  electric  corpora- 
tion within  the  meaning  of  the  Public  Service  Commission  Law, 
and  as  such  is  engaged  in  supplying  electricity  to  the  city  and 
])ublic,  and  so  long  as  that  situation  continues,  the  Commission 
is  vested  with  full  jurisdiction  over  the  issue  presented  by  the 
Application.  Springfield  City  Water  Co.  v.  Springfield,  7  Mo. 
P.  S.  C.  1.  c.  354,365,  and  cases  cited. 
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Under  the  testimony,  we  are  satisfied  that  the  sale  and  trans- 
fer of  the  property  as  proposed  is  for  the  best  interest  of  the 
public,  is  in  conformance  with  law,  and,  therefore,  we  have  con- 
cluded that  the  order  should  be  made  in  accordance  with  the 
prayer  of  the  application.. 

In  view  of  the  apparent  ability  of  the  Green  Light  &  Power 
Company  to  operate  these  properties  at  lower  oosts  than  those 
heretofore  obtaining,  we  have  decided  to  require  reductions  in 
rates  for  service,  and  the  Green  Light  &  Power  Company  will 
file  with  the  Commission,  within  ten  days,  new  schedules  of  rates 
providing  the  following  general  reductions: 

Warrensburg  group: 

Reduction  of  1  cent  per  kw.  hr.  on  each  step  of  residence  and 
business  service  rates;  reduction  of  minimum  rate  from  $1.50 
to  $1.25;  reduction  of  J  cent  per  kw.  hr.  for  second  and  third 
steps  of  power  service  rates ;  reduction  of  2^  cents  per  kw.  hr.  on 
cooking  rates. 

Brook  field  group: 

Elimination  of  50  cents  per  month  service  charge;  institutioii 
of  $1.25  per  month  ininimum  charge. 

Clinton  group:  ^ 

10  per  cent  reduction  in  gas  and  electric  rates. 
Such  schedules,  after  examination  and  approval  by  the  Own- 
mission,  will  be  made  effective  August  1,  1922. 

An  order  will  be  issued  in  conformity  with  the  above. 

All  concur. 
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EB  PLATTE  VALLEY  TELEPHONE  COMPANY. 

[Application  No.  4671.] 

Security  iasttea  —  Assumption  of  indebtedness  —  Unearned  dividends, 

1.  Unearned  dividends  are  not  an  obligation  following  utility  prop- 
erty and  cannot  be  included  in  outstanding  indebtedness  to  be  aBffamed 
by  another  utility  issuing  stock  for  the  purchase  of  such  property. 
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ValuaHon  —  For  ismiing  securities  —  Sale  —  Past  deficits, 

2.  The  amount  at  which  purchased  telephone  property  has  been 
placed  upon  the  books  at  the  time  of  purchase  cannot  be  taken  as  the 
reasonable  value  as  the^  basis  of  security  issues  for  the  purchase  of 
the  property  where  there  is  no  proof  that  the  property  cost  the  amount 
stated,  but  there  is  some  proof  to  the  contrary,  and  where  accrued 
depreciation  has  not  been  deducted  because  unearned,  although  only 
one  application,  later  withdrawn,  has  been  made  to  the  Commission  for 
increased  rates. 

Security  issues  —  Duty  of  Commission  —  Consolidation  —  Purchase 
price, 

3.  The  stocks  and  bonds  act  of  the  state  of  Nebraska  contemplates 
that  the  state  may  reasonably  scrutinize  the  purchase  price  of  utility 
property  and  the  securities  to  be  sold  to  secure  that  purchase  price. 

Security  issues  —  Purpose  —  Liquidation  of  unearned  fixed  charges, 

4.  A  telephone  utility  which  is  acquiring  the  property  of  another 
utility  should  not  be  allowed  to  issue  stock  to  liquidate  unearned 
fixed  charges  when  those  fixed  charges  run  against  revenue  and  the 
revenues  for  the  payment  of  the  charges  have  not  been  diverted  to 
construction. 

Security  issues  —  Purpose  —  Purchase  of  property  —  Value, 

6.  A  telephone  utility  may  issue  stock  dollar  for  dollar  in  exchange 
for  the  actual  cost  of  property  of  another  company  which  is  to  be 
acquired. 

Sale  —  Separate  accounting  —  Liquidation  of  fixed  charges, 

6.  A  telephone  company  which  is  acquiring  the  property  of  another 
company  against  which  there  are  fixed  charges  should  keep  the  books 
of  the  purchased  property  seplirate  until  such  a  time  as  the  existing 
fixed  charges  have  been  liquidated  and  the  properties  have  been  placed 
upon  a  proper  earning  basis. 

Security  issues  —  Notice  —  Sufficiency, 

7.  A  public  notice  of  sixty  days  of  a  contemplated  increase  in 
security  issues  was  considered  sufficient  for  the  purpose  of  issuing  the 
securities  alt)iough  they  were  eventually  authorized  in  an  amount  dif- 
fering from  the  original  notice  because  of  a  change  in  plan  ordered  by 
the  Commission. 

[June  10,  1922.] 

Application  for  authority  to  issue  and  sell  securities  for  the 
purpose  of  acquiring  the  property  of  another  utility  company 
and  for  retiring  indebtedness;  application  granted  but  modified 
as  to  the  amount  of  securities  to  he  issued. 

Appearances:  Eben  D.  Warner,  president;  Carl  Smith,  aud- 
itor; Edgar  M.  Morsman,  attorney,  for  applicant;  none  for  re- 
spondents. 
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Browne,  Commissioner:  Applicant  desires  authority  under 
§  758,  Revised  Statutes  of  N'ebraska  for  1913,  to  issue  and 
sell  one  thousand  shares  of  its  common  stock,  par  value  $100 
per  share,  for  the  following  purposes: 

(a)  To  purchase,  at  par,  $25,000  of  stock  of  the  Wdm  Tele- 
phone Company,  being  the  total  outstanding  stock. 

(b)  To  retire  outstanding  indebtedness  of  the  Wehn  Tele- 
phone Company,  consisting  of  notes  payable,  in  amount  $44,- 
488.70. 

(c)  To  use  the  remaining  proceeds,  in  amount  $30,511.30, 
for  retiring  indebtedness  of  applicant  c(Hnpany,  or  for  additions 
and  betterments. 

A  resolution  of  the  board  of  directors  of  applicant  company, 
dated  April  15,  1922,  states  that  the  outstanding  indebtedness 
of  the  Wehn  Telephone  Company  is  held  by  Eben  D.  Warner, 
in  amount  $33,000,  and  by  W.  H.  Ostenberg,  Sr.,  in  amount 
$8,678.  These  two  note-holders  are  the  majority  stockholders 
of  both  applicant  company  and  of  the  Wehn  Telephone  Com- 
pany. It  is  desired,  also,  to  capitalize  accrued  interest  on  the 
notes,  in  amount  $2,810,  by  exchanging  stock  of  applicant  com- 
pany for  it. 

The  Platte  Valley  Telephone  Company  had,  on  December  31, 
1921,  capital  stock  outstanding  in  amount  $250,000.  It  had 
also  6  per  cent  twenty-year  bonds,  due  in  1936,  in  amount 
$100,000.  Its  secured  and  unsecured  bills  payable  amounted 
to  $65,049. 

As  of  December  31,  1921,  the  Wehn  Telephone  Company  had 
outstanding  common  stock  $25,000,  notes  payable  $49,178,  ac- 
counts payable  $5,944,  and  accrued  liabilities  not  due  $3,183. 
On  the  same  date  the  gross  assets  are  shown  as  $72,095. 

On  April  15,  1922,  the  stockholders  of  the  Wehn  Telephone 
Company  voted  to  sell  the  property  to  the  Platte  Valley  Tele- 
phone Company,  the  latter  to  assume  all  liabilities  and  obliga- 
tions of  the  former,  and  to  issue  stock  of  the  Platte  Valley  Tele- 
phone Company  dollar  for  dollar  for  the  stock  of  the  Wehn 
Telephone  Company.  On  the  same  date  the  stockholders  of  the 
Platte  Valley  Telephone  Company  voted  to  purchase  the  prop^ 
erty  of  the  Wehn  Telephone  IDompany  on  the  following  terms : 
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(a)  To  retire  the  stock  of  the  Wehn  Telephone  Company  by 
issuing  to  its  stockholders,  dollar  for  dollar,  the  stock  of  the 
Platte  Valley  Telephone  Company. 

(b)  To  issue  $44,488.70  of  the  capital  stock  of  the  Platte 
Valley  Telephone  Company  in  pajnnent  of  note  indebtedness  of 
the  Wehn  Telephone  Company,  and  accrued  interest  to  April  30, 
1922. 

(c)  To  assume  all  other  debts  and  obligations  of  the  Wehn 
Telephone  Company. 

The  Wehn  Telephone  Company  owns  properties  consisting 
of  exchanges  at  Broadwater,  Lisco,  Lewellen  and  Oshkosh,  and 
toll  properties  ext^iding  from  Broadwater  to  Ogallala.  The 
bistory  of  the  company  is  set  forth  in  our  order  on  Application 
No.  4085.  After  the  property  was  purchased  by  Eben  D.  War- 
ner in  the  fall  of  1919,  for  a  consideration  of  $8,000,  and  the 
assumption  of  bank  indebtedness  of  $15,000,  an  extensive  re- 
building program  was  undertaken.  Oshkosh  was  ilnade  common 
battery.  All-  other  exchanges,  including  farm  lines,  were  made 
metallic  magneto  and  the  entire  town  distribution  properties 
were  made  aerial  cable.  The  Wehn  Company  set  up  its  prop- 
erty account,  after  the  purchase  in  1919,  on  a  basis  of 

Plant    $40,83« 

Material  and  supplies 1,162 

This  was  of  date  June  1,  1919.  On  December  1,  1921,  the 
fixed  investment  showed  as  $65,622,  and  material  and  supplies 
$4,180.  It  thus  appears  that  there  has,  since  the  purchase,  been 
an  increase  in  fixed  investment  and  material  and  supplies,  ac- 
cording to  the  books,  of  $27,800. 

As  before  stated,  the  capital  obligations,  at  the  time  of  pur- 
chase, were  $40,000,  consisting  of  stock  and  notes  payable.  At 
the  close  of  business  in  1921  these  accounts  had  increased  to 

* 

$69,178,  and  there  was  additional  to  that  floating  accounts  of 
approximately  $6,000  and  accrued  liabilities,  not  due,  of  $3,200 
additional. 

Our  accountants  have  checked  the  accounting  of  the  company 
from  the  time  the  present  owners  set  the  property  upon  the 
books  to  the  close  of  business  in  1921,  and  find  that  in  the  main 
accounts  have  been  accurately  kept  under  the  rules  of  the  Inter- 
state Commerce  Commission.     Some  discrepancies  were  found 
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to  exist.  These  have  been  corrected  in  part  and  the  uncorrected 
portions  are,  according  to  the  Commission's  accountants,  of  not 
large  importance.  In  so  far  as  the  increase  in  indebtedness  of 
the  company  has  exceeded  the  gross  additions  to  the  plant  it 
may  be  explained  by  the  fact  that  the  last  two  years  saw  a  very 
extensive  reconstruction  program,  with  demands  on  deprecia- 
tion reserve  largely  exceeding  the  current  accrual  of  reserve 
funds.  In  the  original  property  set  up  by  the  present  owners  of 
the  Wehn  Company  practically  no  consideration  was  given  to 
accrued  depreciation,  due  to  wear  and  tear,  obsolescence,  and  in- 
adequacy. The  heavy  reconstruction  program,  almost  immedi- . 
ately  undertaken,  indicated  that  these  factors  existed  in  large 
extent  in  the  property. 

We  are  not  considering  in  this  instance  the  consolidation  of 
two  competing  companies  where,  under  the  provisions  of  the 
Constitution,  it  is  necessary  to  secure  the  consent  of  this  Com- 
mission prior  to  the  consolidation.  It  is  a  consolidation  of  non* 
competitive  properties.  The  stockholders  of  the  selling  company 
are  the  stockholders  of  the  purchasing  company  to  almost  the 
exact  extent  of  holdings  by  each  stockholder. 

Under  the  stocks  and  bonds  act  it  is  necessary  for  us  to  approve 
issues  of  stocks  and  bonds  of  Nebraska  public  utilities  before 
they  may  be  made.  .  The  Commission  is  directed  by  law  to  make 
a  finding  as  to  whether^  in  its  opinion  "the  use  of  the  capital  to 
be  secured  by  the  issue  of  such  stock,  bonds,  notes,  or  other  evi- 
dence of  indebtedness  is  reasonably  required  for  the  said  pur- 
poses of  the  corporation,"  viz. :  for  the  "acquisition  of  property, 
the  construction,  completion,  extension,  or  improvement  of  fa- 
cilities, or  for  the  improvement  or  maintenance  of  its  service  or 
for  the  discharge  or  lawful  refunding  of  its  obligations.*' 

TJie  purchase  by  applicant  has  already  been  made,  although 
not  completed.  The  proposed  issue  of  stock  is  for  the  acquisi- 
tion of  property.  Our  duty  is  to  pass  on  whether  the  proposed 
issue  is  "reasonably  required  for  the  said  purposes  of  the  cor- 
poration." 

On  the  face  of  the  agreement  of  purchase  it  appears  that 
applicant  agrees  to  pay  $83,000  for  the  property  by: 

(a)  Buying  stock  or  exchanging  stock  with  creditors  in  liqui- 
dation of  debts  in  amount  $69,489. 
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(b)  By  assuming  other  obligations  in  amount  $13,816. 

[1]  As  of  December  31st  last  the  books  show  $6,472  of  quick 
assets.  Hence,  for  the  fixed  investment  the  applicant  company 
is  agreeing  to  pay  $76,833.  The  gross  book  value  of  the  fixed 
property  as  of  December  31st  was  $65,622.  In  the  liabilities 
statement  accrued  and  unearned  dividends  are  listed  as  indebted- 
ness of  the  company  and  the  assumption  is  that  by  the  terms  of 
purchase  applicant  agrees  to  assume  the  unpaid  dividends  as 
an  obligation  and  as  a  part  of  the  purchase  price.  Unearned 
dividends  are  not  an  obligation  following  the  property.  In  1920 
the  company  failed  to  earn  its  fixed  charges  by  $2,970  and  in 
1921  by  $5,409.  Together  with  unpaid  dividends  these  items 
are  carried  in  notes  and  accounts  payable.  It  is  proposed  to 
capitaUze  part  of  these  unearned  fixed  charges. 

The  present  stockholders  of  the  Wehn  Telephone  Company 
paid  $23,000  for  property  which  an  engineering  firm  shortly 
before  that  had  said  was  worth  $32,335.  This  sum  was  arrived 
at  by  an  inventory  on  the  ground  and  by  the  application  of 
reproduction  prices  as  of  1916,  and  in  some  instances  five-year 
prewar  average  prices,  and  also  by  theoretical  loadings  for  vari- 
ous factors,  including  length  of  haul  of  materials  due  to  absence 
of  a  railroad  at  the  time  some  of  the  construction  was  made. 
The  Commission's  engineers,  using  the  same  quantities  and 
using  1916  prices,  together  wtih  overhead  expenses,  but  refusing 
to  consider  the  absence  of  a  railroad  because  the  railroad  had 
been  built  before  most  of  the  property  was  constructed,  found 
a  value  which,  depreciated  by  exactly  the  same  percentage  used 
by  the  engineering  company,  was  $25,432.  Whatever  this  prop- 
erty was  actually  worth  at  the  time  of  purchase  it  was  put  on 
the  books  by  the  purchasers  at  $41,998. 

[2]  It  is  claimed  that  this  is  the  value  on  which  the  company 
is  entitled  to  earn  and  for  which  it  might  reasonably  capitalize. 
The  theory  advanced  is  that  $40,000  was  invested  in  the  com- 
pany, that  no  depreciation  reserve  was.  earned,  and  that  the 
public  owes  to  the  company  this  value  of  property.  We  cannot 
agree  with  these  contentions.  There  is  no  proof  that  the  prop- 
erty cost  the  amount  stated,  but  in  fact  there  is  some  proof  to 
the  contrary.    If  the  company  failed  to  earn  its  depreciation  re- 
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serve,  and  this  is  only  an  assumption,  it  was  not  the  fault  of 
public  regulation,  as  only  one  application  was  made  by  the  origi- 
nal owners  for  an  increase  in  rates  and  that  was  withdrawn. 

The  Wehn  Telephone  Company  at  this  time  has  very  exten- 
sive advance  construction.  It  has  a  common  battery  plant  at 
Oshkosh,  serving  150  subscribers,  with  a  capacity  of  approxi- 
mately three  times  that  number.  There  is  niuch  advance  con- 
struction at  other  exchanges.  This  work  was  done  at  peak 
prices.  While  largely  increasing  the  capacity  of  the  plant  at 
abnormal  costs,  the  company  has  been  faced  with  steadily  de- 
creasing patronage  in  the  period  of  depression.  According  to 
the  records  and  files  of  the  Commission  it  hiad  on  May  1,  1920, 
328  subscribers,  on  December  31,  1920,  286  subscribers,  and 
on  December  31,  1921,  241  subscribers.  The  result  of  di- 
minishing patronage  and  increasing  plant,  together  with  the  as- 
sumed value  of  $42,000  at  the  time  of  purchase,  show  a  very 
high  per  station  investment.  The  following  comparisons  will 
illustrate: 

Oomparative  Per  Station  Inve$fmentf  Deoemher  SI,  1921. 


Wehn  Co. 

Platte  VaHey 
Co. 

Northwestern 
Bell  Company 

Central  office  equipment 

SubscriberR   station  equipment. 
Exchanfire  lines 

$37.12 

36.30 

110.95 

$12.87 
25.96 
84.35 

$30.28 
17.W 
91.02 

Total  above  accounts   

Total  fixed  investment 

$183.37 
$271.40 

$123.18 
$134.70 

$138.04 
$1.59.00 

'Includes  $4.00  per  station  for  property  owned  by  licensor. 


1.  Central  office  equipment 

2.  Subscribers  stations  . . . . 


Total  accounts  1  and  2 


Wehn  Co 'Alliance 
,  Exchange 


$37.12!       $13.48 
35.30  15.35 


McCook  I  North    Platte 
Exchange       Exchange 


.$8.01 
12.74 


$72.42        $28.83'       $21..35 


$12.89 
21.07 


$33.96 


Note:     Northwestern  Bell   exchanges   include   estimated   value   of   property 
owned  by  licensor. 

The  company  complained  in  testimony  that  the  rates  being 
charged  by  it  are  too  low  and  that  in  justice  it  should  be  allowed 
to  increase  the  rates  of  the  Wehn  Telephone  Company.  In  au- 
thorizing a  heavy  advance  in  rates  of  the  latter  company  in 
1920,  the  Commission  said: 
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^^No  rates  which  the  traffic  will  bear  on  present  development 
warrants  the  expenditures  undertaken.  The  present  owners  are 
well  aware  of  this  and  are  basing  the  investment  wholly  on  their 
confidence  in  the  rapid  development  of  the  valley  and  adjacent 
table-lands  as  irrigation  and  wheat  growing  territory.  They  are 
Ijood  telephone  men  and  are  able  to  render  high  class  service. 
\Miether  they  can  continue  to  do  so  will  depend  on  the  accuracy 
of  their  judgment  that  the  country  will  develop  with  consider- 
able rapidity.  The  immediate  situation  is  that  they  cannot 
hope  for  a  proper  return  on  their  investment." 

The  territory  has  not  developed.  The  construction  costs  were 
considerably  over  the  estimates  at  the  time  the  above  quotation 
was  made.  Subscriber 3  have  decreased  in  number.  There  is 
much  idle  plant.  We  do  not  say  that  the  present  rates  are  all 
that  they  should  be,  but  it  does  appear  that  what  the  company 
now  needs  most  is  more  subscribers. 

[3]  The  law  does  not  presume  to  prevent  the  consolidation 
of  properties  of  this  character  and  location.  However,  the 
public  has  an  interest  in  the  extent  of  securities  issued  by  one 
public  utility  in  the*  purchase  of  additional  property.  The 
stocks  and  bonds  act  contemplates  that  the  state  may  reasonably 
scrutinize  the  purchase  price  and  the  securities  to  be  sold  to 
secure  that  purchase  price;  otherwise  there  would  be  little  or  no 
use  for  the  act  in  question.  It  must  be  assumed  from  the  facts 
set  forth  in  this  finding  that  no  such  liberal  purchase  terms 
would  have  been  made,  as  they  are  set  forth  in  the  resolution  of 
April  15,  1922,  had  not  the  board  of  directors  of  the  purchasing 
company  been  making  the  purchase  from  themselves  as  board  of 
directors  of  the  selling  company. 

The  subscribers  of  the  Platte  Valley  Telephone  Company 
have  a  direct  interest  in,  the  proposed  consolidation  which  must 
not  be  overlooked.  That  company  is  now  paying  its  way.  The 
rates  are  earning  a  fair  return  at  least  on  the  outstanding  obliga- 
tions. If  additional  properties  of  considerable  extent  are  added 
from  adjacent  territory,  and  these  properties  are  not  able  to  earn 
their  way  because  of  local  conditions  and  the  nature  of  the  prop- 
erty, it  follows  that  the  consolidation  would  add  a  burden  to 
the  subscribers  of  the  purchasing  company  in  the  upper  valley. 
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Kates  are  not  based  on  outstanding  securities,  but  those  securi- 
ties count  as  one  of  the  factors  in  success  or  failure  of  public 
utility  operation.  There  is  the  same  objection  to  issues  of  se- 
curities for  improvident  purchases  as  for  issues  of  Sjecurities 
when  no  consideration  is  received.  The  difference  is  only  one 
of  degree. 

[4]  Applicant  wants  to  issue  stock  to  liquidate  certain  un- 
earned fixed  charges  of  the  company  whose  property  is  being  pur- 
chased. Those  fixed  charges  run  against  revenues  and,  if  the 
revenues  for  the  payment  of  fixed  charges  have  not  been  diverted 
to  construction,  cannot  be  capitalized.  They  continue  a  liability 
against  the  future  revenues,  of  the  property  in  question.  We  so 
hold  in  this  instance  and  must  disallow  that  portion  of  the  appli- 
cation. 

There  is  some  dispute  between  the  engineers  as  to  the  value 
of  the  property  at  the  time  it  was  purchased  by  the  present 
owners.  We  are  forced  to  the  conclusion  that  if,  as  claimed  by 
applicant,  there  was  a  real  bargain  in  the  purchase  in  1919  for 
$23,000  that  bargain  has  disappeared  in  the  rapid  retirements 
of  the  purchased  property,  considerable  of  it  at  junk  prices. 

[6]  We  find  and  so  hold  that  the  Platte  Valley  Telephone 
Company  may  reasonably  issue  stock,  dollar  for  dollar,  in  ex- 
change for  the  actual  cost  of  the  properties  of  the  Wehn  Tele- 
phone Company  to  the  present  owners.  In  the  absence  of  any 
testimony  on  the  point  to  the  contrary  we  find  that  this  is  rep- 
resented as  follows: 

Paid  to  J.  H.  Wehn  in  1{>19   $8,000 

Bank  indebtedness  of  Wehn  Telephone  Company  assumed  by  pur- 
chaser in  1919    'T 15,000 

Construction  funds  loaned  by  E.  D.  Warner,  ik      covered  by  note, 

total  $33,000    ($15,000  plus  $18,000)    18,000 

Loans  by  W.  H.  Ostenberg,  Sr.,  covered  by  note  8,678 

Total  cost  to  present  owners $49,678 

If  among  the  liabilities  of  the  Wehn  Telephone  Company  as 
lifted  December  31,  1921,  there  are  other  notes  and  bills  pay- 
able, representing  construction  only,  we  will,  upon  showing  in 
writing  in  proof  of  that  fact,  amend  this  order  by  authorizing 
additional  securities.  However,  the  indebtedness  of  the  Wehn 
Telephone  Company  representing  unpaid  fixed  charges  must  bo 
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carried  by  the  purchasers  as  obligations  against  the  future  reve- 
nues of  the  purchased  properties  No  obligation  shall  be  con- 
sidered as  existing  against  the  purchasers  for  unpaid  dividends. 

In  finding  that  securities  may  reasonably  be  issued  in  amount 
equal  to  actual  cost  to  present  owners  of  a  public  utility  prop- 
erty, even  though  the*  property  holds  out  no  inmiediate  hope  for 
a  fair  return  from  that  cost,  we  are  not  to  be  understood  as 
holding  that  in  a  rate  case  unreasonable  advance  construction 
may  not  be  discounted  in  arriving  at  a  proper  ra^e  base.  We 
do  not  decide  that  point. 

The  rejuvenation  of  the  territory  served  by  the  purchased 
properties  will  remove  much,  if  not  all,  of  the  objections  to  the 
purchase.  It  is  a  risk  the  purchasers  are  taking.  No  one  can 
say  at  this  time  as  to  the  future  conditions  of  the  valley  other 
than  that  they  will  probably  improve. 

[6]  The  necessities  heretofore  mentioned  of  protecting  the 
ratepayers  of  the  upper  valley  aaginst  a  burden  imposed  upon 
them  by  the  purchase  of  the  properties  of  the  lower  valley  re- 
quire that  the  purchasing  applicant  company  shall  keep  the 
books  of  the  purchased  property  separate  until  such  time  as 
existing  fixed  charges  shall  have  been  liquidated  and  the  prop- 
erties shall  have  been  placed  upon  a  6  per  cent  earning  basis. 
Upon  showing  to  the  Commission  that  this  goal  has  been  reached 
we  will  authorize  the  consolidation  of  the  accounts. 

[7]  The  Constitution  requires  that  public  notice  for  sixty 
.days  shall  be  given  of  contemplated  increases  in  securities  issues. 
Such  notice  was  given  by  applicant  company,  although  in  an 
amount  differing  from  the  present  application.  This  difference 
was  due  to  change  in  plan.  There  is  probably  technical  non- 
compliance with  the  requirements  of  the  law  but  since  no  pro- 
tests have  been  lodged  we  will  not  consider  it  a  bar  to  the  issu- 
ance of  the  order  at  this  time.  v 

Applicant  desires  also  to  issue  and  sell  $30,500  of  stock  for 
the  purpose  of  liquidating  bills  payable  which  stand  as  liabilities 
against  its  existing  property.  These  bills  payable  totaled  $65,- 
949  on  December  31st  last,  of  which  approximately  $20,000  are 
in  short-time  and  demand  notes  held  by  stockholders.  This  por- 
tion of  the  application  appears  reasonable.    We  will  authorize 
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the  issue  of  stock,  to  be  exchanged  dollar  for  dollar  for  any  exist- 
ing indebtedness  accrued  by  applicant  prior  to  this  order,  or  to 
be  held  in  the  treasury  and  sold  from  time  to  time  as  opportunity 
affords  for  the  purpose  of  securing*  funds  for  additions  and  better- 
ments. 
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EB  ANDERSON  BROTHERS. 

[0.  P.  0.  6.] 

Monopoly  and  competition  —  Occupied  territory  —  Inadequate  eervioe 
—  Automobiles, 

An  existing  automobile  stage  operator  should  be  required  to  fur- 
nish adequate  service  if  practicable  in  order  to  aToid  dupUcation,  in 
preference  to  the  admission  of  a  new  operator. 

[July  3,  1922.] 

Application  for  extention  of  a  certificate  of  convenience  and 
necessity  to  operate  a  stage  line  over  a  route  occupied  by  another 
operator;  application  held  open  to  give  existing  operator  an 
opportunity  to  improve  service. 
/  Appearances :  George  A.  Montrose,  Attorney  L.  N.  Anderson, 

H.  C.  Anderson,  for  the  applicants ;  Piatt  &  Sanford,  Attorneys, 
by  George  L.  Sanford,  O.  B.  Gef eke,  for  protestant,  O.  B.  Qefeke. 

By  the  Commission:    This  is  an  application  for  an  exten- 
sion of  the  applicants'  certificate  of  public  convenience  and  neces- 
sity to  permit  the  transportation  of  passengers  between  Mindcn 
and  the  California  state  line  on  the  Bridgeport  road. 

The  application  was  heard  December  23,  1921,  and  denied  by 
an  opinion  and  order  issued  on  January  11,  1922,  and  an  appli- 
cation for  rehearing  was  made  and  granted. 

At  the  rehearing  a  number  of  witnesses  were  produced  by  the 
applicants  and  it  appears  desirable  briefly  to  review  their  testi- 
mony. 

L.  IT.  Anderson,  one  of  the  applicants,  testified  that  the  pres- 
ent service  is  not  adequate  and  that  passengers  are  frequently 
left  alon^  the  route.    He  mentioned  seven  individuals  who  failed 
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to  get  the  transportation  they  desii^ed,  but,  as  part  of  his  infor- 
mation was  purely  hearsay,  this  portion  of  his  testimony  will  not 
be  discussed  in  deail.  He  testified  that  the  truck  men  generally 
have  been  asked  to  carry  passengers  who  could  not  secure  trans- 
portation by  the  stage  and  stated  that  while  Gefeke's  touring 
car  is  cpmfortable  when  not  too  heavily  loaded,  many  passengers 
are  required  to  ride  upon  the  trucks  which  are  far  from  com- 
fortable. The  applicants  propose  to  put  into  service  two  Model 
15-45  White  Stages,  known  as  the  Yellowstone  Stage.  These 
cars  are  fully  enclosed  with  glass  sides,  which  may  be  opened  or 
removed.  They  have  a  special  compartment  in  which  the  appli- 
cants would  carry  baggage  and  first-class  mail;  the  excess  mail 
(over  600  pounds)  and  express  and  freight  being  carried  by  the 
trucks  that  the  applicants  are  now  using. 

Anderson  Brothers  have  a  certificate  of  public  convenience 
and  necessity  from  the  California  Railroad  Commission,  per- 
mitting ^operation  between  Bridgeport  and  the  state  line,  a  dis- 
tance of  14  miles.  ' 

H.  G.  Anderson,  the  other  partner,  testified  that  he  has  seen 
passengers  riding  on  mail  sacks'  in  the  Gefeke  touring  car  while 
board  seats  in  one  of  the  trucks  were  covered  with  blankets  only. 
This  truck  has  a  canvas  cover  without  windows.  The  witness 
transported  James  H.  McLean  who  was  refused  transportation 
on  the  Gefeke  stage.  Two  passenger  stages  were  previously 
operated  and  both  made  money.  He  has  frequently  seen  cream 
cans  in  the  touring  car  along  with  the  passengers.  The  witness 
also  heard  a  refusal  to  transport  William  Fuller  ©ut  of  Gardner- 
ville  and  Mr.  Fuller  was  compelled  to  remain  in  the  city  over 
^  night. 

James  H.  McLean  of  Smith  Valley  testified  that  on  January 
12,  1922,  Gefeke's  driver  stopped  on  flag,  but  refused  to  furnish 
transportation  on  the  ground  that  he  had  a  load.  McLean  rode 
into  Gardnerville  on  the  Anderson  truck.  The  previous  June 
he  was  compelled  to  ride  on  mail  sacks.  He  believes  another 
stage  line  would  be  a  convenience.  He  usually  tries  to  jsret  a 
private  conveyance  when  he  has  to  make  trips,  on  account  of  the 
inconvenience  of  stapre  travel. 

R.  G.  Stalnv  of  Reno  testified  that  he  tried  to  get  passage  on 
November  14,  1921,  for  himself  and  his  dog  from  Gardnerville. 
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He  offered  to  pay  full  fare  for  himself  and  full  fare  for  the  dog, 
but  was  told  the  ear  was  too  full.  He  says  that  the  driver  offered 
to  take  him  and  to  bring  the  dog  the  next  day,  which  was  not 
satisfactory. 

Edward  Frevert,  a  truck  driver  for  the  Minden  Flour  Milling 
Company  has  been  driving  over  the  road  in  question  for  the  last 
five  years  and  stated  that  the  passenger  accommodations  of  the 
present  stage  line, "are  pretty  poor."  He  was  in  the  stage  one 
day  when  passage  was  refused  a  man  who  desired  to  go  from 
Gardnerville  to  Mountain  House.  No  additional  car  was  put 
on  to  transport  this  man,  although  Gardnerville.  is  the  stage  head- 
quarters. He  has  picked  up  people  along  the  road  who  were 
unable  to  ride  on  the  stage.  Some  of  them  left  money  on  the 
seat  biit  most  of  them  did  not.  He  never  made  a  charge,  and 
considers  such  money  as  he  received  as  tips.  He  has  seldom 
seen  the  Gefeke  stage  traveling  light. 

John  W.  Bryan,  a  miner  and  the  postmaster  at  Masonic,  Cal- 
ifornia, a  very  fair  and  conservative  witness,  supposed  tliat  Mr. 
Gefeke  was  too  busy  taking  care  of  the  parcel  post  to  pay  much 
attention  to  the  passengers  and  that  they  had  to  shift  for  them- 
selves. He  says  that  Mr.  Gefeke  seems  to  make  some  effort  to 
provide  comfort -f or  the  passengers.  All  do  not  get  seats,  some 
must  sit  on  boxfes  of  freight.  He  never  knew  of  the  stage  line 
calling  an  extra  car  to  take  care  of  surplus  passengers. 

An  affidavit  and  a  newspaper  editorial  were  introduced"  as 
evidence,  but  while  they  may  have  some  bearing  on  the  case,  they 
do  not  appear  to  be  determinate  and  need  not  be  specially  con- 
sidered here. 

0.  B.  Gefeke  was  the  only  witness  for  the  protestant.  He 
attempted  to  meet  the  evidence  of  the  applicants. as  follows: 

He  testified  that  Mr.  Staley  was  told  that  he  might  ride  in  the 
touring  car  and  his  doer  would  be  transported  by  truck  the  same 
day,  arriving  nt  Bridjoroport  almost  as  soon  as  the  owner;  that 
Mr.  Staley  agreed  to  this  hut  Inter  changed  his  mind  and  stayed 
over  at  Gardnerville.  The  witness  knows  nothing  about  the 
Fuller  incident.  He  has  frequently  requested  passenirers  to 
stay  over  until  the  next  day  but  if  it  is  absolutely  necessary, 
room  is  made  for  them.  He  says  there  is  absolutelv  "no  truth  in 
Frovort's  statement ;  that  when  Mr.  McLean  desired  to  ride  the 
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driver  called  up  and  was  told  to  see  if  one  of  the  other  passengers 
was  willing  to  postpone  his  trip.  He  reported  to  Mr.  Gefeke  that 
there  was  one  such,  and  Gefeke  knows  nothing  more  of  the 
matter. 

Gefeke's  equipment,  according  to  his  testimony,  consists  of  a 
seven  passenger  Reo  touring  car  with  the  regular  seats  covered 
with  cloth.  His  Dodge  screen  cars  have  the  regular  seat  for  one 
passenger  alongside  the  driver,  while  the^  operator  has  construct- 
ed collapsible  seats,  with  backs,  which  scats  he  has  upholstered 

.  with  cotton.  He  has  partially  arranged  for  the  purchase  of  two 
ten-passenger  (White  Stage)  cars  to  go  into  service  within  the 
next  sixty  days.  These  cars  appear  to  be  similar  to  those  pro- 
posed by  the  applicants,  and  according  to  the  testimony,  the  pas- 
senger compartment  would  be  reserved  for  passengers  exclusively. 
Considerable  time  was  spent  by  both  the  applicant  and  the 
protestant  in  showing  the  unusual  situation  along  the  route 
caused  by  the  unprecedented  snow  storms  during  the  last  winter. 
It  is  shown  that  Mr.  Gefeke  was  at  the  time  of  the  hearing  reg- 
ularly making  the  trip  which  required  three  days,  instead  of  one 
as  called  for  by  the  schedule;  mail  and  passengers  being  trans- 
ferred several  times  from  auto  to  sleigh  and  to  wagon.  Kp 
freight  of  any  consequence  had  been  hauled  over  the  line  for 
some  weeks.  We  believe  Mr.  Gefeke  did  all  that  any  passenger 
or  freight  carrier  could  be  expected  to  do  under  such  adverse  con- 
ditions, and  that  patrons  of  the  line  were  fortunate  in  having 
any  service  at  all  under  the  conditions. 

Certain  passengers  were  overtaken  by  a  storm  and  were  com- 
pelled to  remain  at  Mountain  House  for  several  days.  The  ca^e 
was  continued  on  the  agreement  of  the  parties  to  permit  further 
evidence  regarding  this  incident,  but,  on  June  3rd,  a  stipulation 
was  filed  to  the  effect  that  Gefeke's  driver  "did  everything  pos- 
sible and  practical  for  him  to  do,  representing  the  Gefeke  Stage 

"  Company,  at  the  time  Mr.  Koppe,  with  several  of  his  passen- 
gers were  snowbound  at  Mountain  House,  with  the  facilities 
which  were  at  his  command,  and  as  the  agent  of  Gefeke." 

From  the  preponderance  of  the  evidence  and  even  from  the 
protestanf  s  own  statements,  we  are  compelled  to  find  that  ade- 
quate passenger  transportation  has  not  been  furnished  over  the 
line  in  question  by  O.  B.  Gefeke.     Mr.  Gefeke  frankly  stated 
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that  he  has  frequently  requested  travelers  to  wait  until  a  more 
convenient  time  for  him,  before  making  their  trip.  A  carrier  is 
expected  tp  furnish  such  transportation  as  is  required  at  the  time 
when  it  is  desired,  he  is  iexpected  to  meet  the  convenience  of  the 
traveler  instead  of  his  own ;  and  he  is  excused  from  doing  so  only 
by  imusual  circumstances.  Disregarding  the  storms  of  the  last 
winter,  no  unusual  circumstances  have  been  shown,  and  the  stage 
line  apparently  has  not  performed  its  full  duty  to  the  public. 

It  is  proposed  to  improve  this  service.  Arrangements  are  now 
l)eing  made  for  the  purchase  of  cars  which  should  be  ample  to 
take  care  of  the  needs  of  the  community  for  some  time  to  come, 
and  it  appears  that  the  only  question  requiring  decision  at  this 
time  is  whether  or  not  an  operator  may  give  inadequate  service 
until  such  time  as  competition  is  threatened,  and  then  save  his 
franchise  by  an  offer  to  improve  the  service. 

Two  courses  are  open  to  the  Commission, — to  require  the  pres- 
ent company  to  furnish  adequate  service,  or  to  permit  some  other 
company  to  do  so.  The  former  ought  to  be  done  if  practicable 
in  order  to  avoid  duplication  of  the  plant  and  equipment  of  the 
existing  company,  resulting  in  divided  service  and  its  attending 
evils.  This  is  the  protection  that  this  Commission  is  desirous 
of  according  to  established  utilities,  but  there  are  limitations 
which  may  prevent  its  literal  application.  In  this  behalf  it  be- 
comes necessary  to  notice  the  converse  side  of  the  question. 

"A  public  utility  is  charged  with  the  duty  of  furnishing  to  its 
patrons  reasonably  satisfactory  and  efficient  service.  It  may  not 
perform  this  duty  neirlisrently,  carelessly,  inefficiently,  or  in  any 
other  unsatisfactory  manner,  until  complaint  is  made  and  then 
correct  its  service  and  still  insist  upon  the  field  being  not  in- 
vaded by  a  competitor.'?  In  Re  Lamar  (Idaho)  P.U.R.1919C 
n09.  Farmers  Electric  &  P.  Co.  v.  Ault  (Colo.)  P.U.R1920D, 
214,  825. 

"But  if  an  existing  concern  is  serving  the  public  in  an  unsat- 
isfactory manner,  it  is  entitled  to  little  consideration  when  it 
seeks  to  exclude  competition.  Ro  Katonah  Lighting  Co.  1 
P.  S.  C.  R.  rist  Dist.  N.  Y.)  4r>.  To  the  same  effect  Re  Manhat- 
tan Bridge  Service  Co.  3  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  92.  In 
Re  Idaho  Light  &  P.  Co.  (Idaho)  P.U.R.1915A,  2,  23. 

And  finally  the  leading  California  case,  supporting  this  view, 
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which  is  expressly  approved  by  the  Commissions  of  Idaho  and 
Colorado. 

*^e  would,  in  effect,  be  saying  to  all  the  offending  utilities  of 
this  state,  if  there  be  any,  ^ou  may  proceed  with  your  present 
methods  until  competition  knocks  at  the  door  of  your  territory, 
and  only  then  will  you  be  compelled  to  do  justice,^  and  we  would 
be  saying  to  every  new  public  utility,  *You  will  knock  in  vain 
at  the  door  of  any  field  now  ser\Td  by  a  utility.'  The  result 
would  be  that  old  utilities  would  keep  their  territory  unspurred 
by  the  fear  of  competition,  knowing  always  that  only  when  it 
was  imipinent  need  they  prepare  to  do  justice  to  their  patrons, 
and  the  new  utilities,  having  no  incentive  to  apply  for  permission 
to  go  into  territory  more  or  less  completely,  but  ineflSciently 
served,  would  limit  themselves  to  new  fields  within  which  they 
woidd  soon,  in  turn,  assume  the  same  attitude  as  would  be 
assumed  by  the  old  utilities  now  doing  business  within  the  state. 
Rather,  do  we  announce  the  rule  that  only  until  the  time  of 
threatened  competition  shall  the  existing  utility  be  allowed  to 
put  itself  in  such  a  position  with  reference  to  its  patrons  that 
this  Commission  may  find  that  such  patrons  are  adequately 
served  at  reasonable  rates.  By  announcing  this  principle,  we 
hope  we  shall  hold  out  to  the  existing  utilities  an  incentive  which 
will  induce  them  voluntarily,  without  burdening  this  Commis- 
sion or  other  governmental  authorities,  to  accord  to  the  communi- 
ties of  this  state  those  rates  and  that  service  to  which  they  are  in 
justice  entitled ;  and  to  the  new  utilities  we  shall  likewise  hold 
out  the  incentive  that  on  the  discovery  by  them  of  territory  which 
is  not  accorded  reasonable  service  and  just  rates,  they  may  have 
the  privilege  of  entering  therein  if  they  are  willing  to  accord  fair 
treatment  to  such  territory.^'  Pacific  Gas  &  Electric  Co.  v. 
Great  Western  Power  Co.  1  Cal.  R.  C.  R.  203.  Referred  to  in 
Re  Idaho  L.  &  P.  Co.  (Idaho)  P.TJ.R1915A,  2,  10,  and  Re 
lamar  (Colo.)  P.TJ.R.1919C,  309,  318. 

"It  is  not  required  that  an  applicant  for  a  certificate  of  pub- 
lic convenience  show  such  a  condition  to  exist  as  makes  addi- 
tional service  indispensible  to  the  necessity  of  the  public,  but 
merely  that  a  reasonable  necessity  exists  as  will  add  to  the  con- 
venience of  the  public.''  Re  Donovan  (Colo.)  P.U.R.1921D, 
488. 

"In  this  case  the  Delaware  County  Electric  Company,  apart 
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from  general  disavowal  of  neglect  in  the  exercise  of  its  rights, 
sets  up  the  claim  that  it  was  prevented  by  war  conditions,  and 
the  demands  upon  its  equipment  for  war  work,  from  extending 
its  service  into  Thombury  township.  There  is  snfccient  in  the 
testimony  to  lead  the  Commission,  if  not  to  absolve  the  protestant 
entirely,  at  least  to  give  it  the  benefit  of  the  doubt  and  to  afford 
it  a  further  opportunity  to  exercise  its  rights,  now  that  war  pri- 
ority demands  no  longer  prevail."  Ee  Glen  Mills  Elec  Co. 
(Pa.)  P.U.R.1920B,  797. 

"An  application  for  auto  truck  service  and  rates  equal  or  low- 
er than  existing  rates  of  rail  carriers,  will  not  be  deniec^  on  the 
ground  that  the  facilities  of  the  latter  are  adequate  where  such 
facilities  are. not  exercised  to  the  degree  of  efficiency  demanded 
by  the  public."    Re  Rex  (Cal.)  P.U.R.1920B,  675.' 

The  Maryland  Commission  granted  a  permit  for  the  operation 
of  an  automobile  as  a  common  carrier  between  two  designated 
points  notwithstanding  another  automobile  was  being  operated 
there,  where  the  applicant  already  had  a  contract  for  carrying 
the  United  States  mail  between  the  two  points  and  the  occupant 
of  the  territory  was  not  in  a  position  to  render  adequate  service 
without  a  further  investment  which  would  necessarilv  increase 
the  rates  to  be  charged.    Re  Dean  (Md.)  P.U.R.1920C,  972. 

This  Commission  has  said:  "The  e9tablished  utility  in  point 
of  time  and  service  is  under  law,  and  subject  to  the  aforesaid 
qualifications,  entitled  to  the  larger  consideration,  and,  although 
no  action  can  be  authorized  which  will  have  the  effect  of  imped- 
ing progress  and  improvements  in  the  art  of  rendering  public 
service,  yet  it  may  fairly  be  given  the  opportunity  to  reconstruct 
and  make  such  improvement  in  its  plant,  system,  or  facilities, 
including  the  extension  thereof,  as  will  enable  it  to  adequately 
meet  the  proposed  competition  in  service  and  rates  offered  by  the 
new  utility."    Re  Pearl  (Nev.)  P.U.R.1919F,  299,  304. 

Mr.  Gefeke  has  agreed  to  improve  his  service  by  the  purchase 
of  additional  equipment.  It  is  within  our  power  to  compel  such 
other  improvements  as  may  appear  to  be  necessary.  The  instal- 
ling of  the  new  equipment  including  a  trailer  for  baggage,  bed- 
ding, etc.,  which  should  be  required  at  once  should  remove  the 
complaint  against  the  present  service,  viz.,  the  leaving  of  pas- 
Ronfrors,  baggage,  etc.     If,  therefore,  O.  B.  Gefeke  will,  within 
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thirty  days  from  the  date  hereof  purchase  and  regularly  operate 
over  his  line  two  cars  with  a  seating  capacity  for  ten  passengers 
each,  including  the  purchase  and  operation  of  two-wheel  trailers 
therewith,  the  application  of  Anderson  Brothers  will  be  denied. 
It  is  to  be  understood,  however,  that  arrangements  must  be  made 
to  furnish  and  operate  the  equipment  aforesaid,  and  to  trans- 
port comfortably  and  adequately  all  passengers,  including  bag-- 
gage  offered  for  transportation.  Failure  in  this  respect  will  be 
<jonsidered  sufficient  cause  for  the  granting  of  Anderson  Broth- 
ers^ application  under  the  equipment  and  service  requirements 
herein  set  forth. 

An  appropriate  order  will  be  entered. 

ORDER. 

At  a  general  session  of  the  Public  Sendee  Commission  of 
Nevada,  held  at  its  offices  in  Carson  City,  Nevada,  July  3,  1922. 

Present :  Commissioners.  W.  H.  Sinmions  and  J.  G.  Scrug- 
ham  and  Secretary  Benson  Wright. 

Pursuant  to  the  foregoing  opinion. 

It  is  hereby  ordered,  that  the  application  of  Anderson  Broth- 
ers for  an  extension  permitting  transportation  of  passengers  be 
held  open  for  a  period  of  60  days  or  until  the  Commission  is 
advised  that  the  conditions  hereinafter  specified  have  been  com- 
plied with  by  the  protestant  O.  B.  Gefeke. 

It  is  further  ordered,  that  said  0.  B.  Gefeke  shall  within  30 
-days  from  the  the  date  hereof  install  and  regularly  operate  over 
this  line  two  ten-passenger  cars  equal  in  quality  to  those  referred 
to  in  his  testimonv  in  the  above-entitled  case,  with  trailers  to  be 
used  when  necessarv. 

It  is  further  ordered,  that  if  the  Said  0.  B.  Gefeke  fails  with- 
in the  time  hereinabove  specified  to  comply  with  the  requirements 
hereof  the  application  of  Anderson  Brothers  will  be  granted, 
otherwise  it  will  be  denied. 

It  is  further  ordered,  that  said  0.  B.  Gefeke  may,  at  any  time 
within  said  thirty  days,  apply  for  a  further  hearing  herein  to 
show  compliance  herewith,  or,  Anderson  Brothers  may  in  like 
manner,  at  the  expiration  of  said  30  days,  apply  for  a  further 
hearing  to  show  failure  to  comply. 
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McCLINTIC-MARSHALL  CONSTRUCTION  COMPANY 
PHILADELPHIA  SUBURBAN  GAS  &  ELECTRIC  COMPANY. 

[Complaint  Docket  No.  4304.] 

OfnnnUaHana  —  Jurisdiction  —  Datnage  claim  —  Interruption  of  serv^ 
ice. 

1.  The  Pennsylvania  Commission  has  jurisdiction  over  a  complaint 
by  a  power  consumer  for  damages  because  of  interruptions  in  service 
resulting  in  cessation  of  work  by  employees  with  a  consequent  loss 
to  the  consumer  because  of  wages  paid  when  interruptions  complained 
of  and  the  result  in  damages  are  in  consequence  of  unjust,  unreasonable^ 
or  unlawful  acts  or  omissions  on  the  part  of  the  utility. 

Service  —  Interruptions  —  Damages  *-  Unavoidable  causes, 

2.  An  electric  company  is  not  liable  in  damages  for  interruptions 
of  service  on  account  of  im avoidable  causes  such  as  inability  to  secure 
good  coal  on  account  of  strikes  and  shortage  and  high  water  in  m 
river  when  the  utility's  contract  and  rules  provide  that  the  company 
shall  pot  be  obligated  to  deliver  power  when  prevented  by  causes 
reasonably  beyond  its  control. 

[July  11,  1922.] 

Complaint  asking  damages  for  losses  sustained  because  of  the 
interruption  of  power  service;  complaint  dismissed. 

By  the  Commission :  McClintic-Marshall  Construction 
Company,  the  complainant,  is  a  corporation  engaged  in  the 
manufacture  of  steel  products.  It  has  a  plant  located  at  Potts- 
town,  Montgomery  county,  and  is  dependent  therein  upon  elec- 
tric energy  which,  at  the  times  covered  by  its  complaint,  was 
supplied  by  the  Philadelphia  Suburban  Gas  &  Electric  Com- 
pany, a  public  service  corporation,  the  respondent.  The  re- 
spondent maintains  an  electric  generating  station  at  Cromby 
from  which,  by  a  distribution  line  about  eleven  miles  in  lengthy 
it  supplied  complainant's  plant 

It  is  in  evidence  and  not  controverted  that  from  February  24, 
1020,  to  December  2,  1920,  both  inclusive,  there  were  interrup- 
tions in  service  furnished  by  respondent  to  complainant,  amoimt^ 
iiig  in  the  aggregate  to  918  minutes,  and  that  resulting  there- 
from there  was  a  necessary  cessation  of  work  by  certain  of  ccmi- 
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plainant's  employees  of  1233  minutes  which  at  the  wages  paid 
them  amDunted  to  $3,508.88,  for  the  recovery  of  which  as  dam- 
ages sustained,  the  complaint  in  this  case  was  filed. 

In  support  of  its  contention,  and  as  a  basis  for  the  Commis- 
sion's jurisdiction  in  the  premises,  our  attention  was  directed  by 
complainant  to  the  provisions  of  the  Public  Service  Company 
Law,  Article  II,  §  1 :  "It  shall  be  the  duty  of  every  public  serv- 
ice company — 

(a)  To  furnish  and  maintain  such  service,  including  facili- 
ties, as  shall  in  all  respects  be  just,  reasonably  adequate,  and 
practically  sufficient  for  the  accommodation  and  safety  of  its 
patrons,  employees,  and  the  public,  and  in  conformity  with  such 
reasonable  regulations  or  orders  as  may  be  made  by  the  Com- 
mission." 

"Article  V,  §  5 :  If,  after  hearing  .  .  .  the  Commission 
shall  determine  that  .  .  .  any  acts  which  have  been  done  or 
omitted  to  be  done,  or  any  regulations,  classifications,  or  practi- 
ces which  have  been  -enforced  for,  or  in  relation  to,  any  service 
rendered  after  this  act  becomes  effective,  by  any  public  service 
company  complained  of,  .  .  .  were  unjust  and  unreasonable 
or  unjustly  discriminatory,  or  unduly  or  unreasonably  prefer- 
ential ;  .  .  .  the  Commission  shall,  upon  petition,  have  the . 
power  and  authority  to  make  an  order  for  reparation,  awarding 
and  directing  the  payment  to  any  such  complainant,  petit,ioner, 
within  a  reas(mable  time  specified  in  the  order,  of  the  amount  of 
damages  sustained  in  consequence  of  said  unjust,  unreasonable, 
or  unlawful  collections,  acts  or  commissions,  regulations,  classifi- 
cations or  practices,  of  such  public  service  company:  Provided, 
that  such  damages  have  been  actually  sustained  by  such  com- 
plainant petitioner. '* 

[1]  It  would  appear,  then,  if  the  interruptions  complained 
.of  and  the  resultant  damages  were  in  consequence  of  unjust,  un- 
reasonable or  unlawful  acts  or  omissions  on  the  part  of  respond- 
(»nt,  the  complaint  must  be  sustained,  otherwise  not. 

[2]  There  was  offered  in  evidence  a  contract  between  the 
parties  hereto,  entered  into  in  1916,  Article  X,  of  which  pro- 
vided : 

"In  base  the  power  company  shall  be  prevented  from  deliver- 
ing said  electric  power  by  strike,  riot,  fire,  invasion,  explosion, 
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act  of  God,  the  public  enemies,  or  any  other  cause  reasonably 
beyond  its  control,  then  the  purchaser  shall  not  be  obligated  to 
pay  for  said  power  during  such  period,  and  the  power  company 
shall  not  be  obligated  to  deliver  such  power  during  such  period, 
tut  nothing  herein  contained  shall  be  construed  as  permitting 
the  power  pompany  to  refuse  to  deliver  the  power  and  the  pur- 
chaser to  refuse  to  receive  same  as  soon  as  the  cause  of  interrup- 
tion is  removed,  and  the  power  company  shall  be  prompt  and 
diligent  in  removing  such  cause  or  causes." 

Respondent's  Rule  II,  a  part  of  its  filed  and  posted  tariff 
schedule,  is  as  follows: 

"The  company  will  use  reasonable  diligence  to  provide  a  regu- 
lar and  uninterrupted  supply  of  current,  but  in  case  the  supply 
of  current  should  be  interrupted  or  fail  by  reason  of  accident, 
strike,  l^al  process  or  procedure,  state  or  municipal  action  or 
interference,  extraordinary  repairs,  or  for  any  cause,  the  com- 
pany shall  not  be  held  liable  for  damages  because  of  such  inter- 
ruption or  failure." 

While  admitting  the  interruptions  in  service,  the  respondent 
entered  a  vigorous  denial  that  these  were  within  its  control,  or 
were  unjust  and  unreasonable  within  the  meaning  of  the  Public 
Service  Company  Law,  or  were  caused  by  "unlawful  acts  or 
omissions^'  on  its  part 

The  respondent  established  by  evidence  that  its  Cromby  plant 
was  constructed  in  1918-1919 ;  that  it  was  sufficient  in  size  and 
generating  capacity  to  care  for  its  customers'  demands.  It  has 
another  generating  plant  at  West  Chester  and  maintains  a  con- 
nection \\ath  the  Chester  Valley  Electric  Company  at  Coates- 
ville,  and  with  the  Metropolitan-Edison  Company  at  Pottstown. 
Through  these  three  additional  sources  current  could  be  and  was 
secured,  in  cases  of  emergency,  to  supplement  the  service  ren- 
dered from  its  Cromby  plant.  It  maintained  that  its  superin- 
tendent and  other  employees  at  Cromby  were  experienced  and 
efficient  and  were  familiar  with  the  plant  and  this  was  not  seri- 
ously controverted.  Its  explanations,  in  evidence,  of  the  causes 
of  the  interruptions  in  service  which  complainant  suffered,  were 
the  failure  of  the  company  from  which  it  had  contracted  for  coal 
to  make  deliveries.  That  this  failure  was  in  turn  due^  to  coal 
strikes  and  shortage  in  the  allotment  of  coal  cars  necessary  to 
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meet  its  requirements.  That  respondent  attempted  to  provide 
itself  by  purchasing  "spot  coal"  in  the  open  market.  The  coal 
thus  secured  and  the  only  coal  it  could  procure  was  poor  in 
quality  and  not  only  failed  at  times  to  produce  steam  but  so 
reriously  affected  (clinkered)  the  respondent's  boilers  and  ma- 
chinery  as  to  cause  such  a  state  of  disrepair  as  that  the  ordinar- 
ily adequate  supply  of  repair  parts  kept  on  hand  were  exhausted 
and  additional  parts  could  not  be  promptly  obtained  with  the  exer- 
cise of  due  diligence  on  its  part.  High  water  in  the  river  on 
one  or  more  occasions  brought  down  debris  and  choked  the  in- 
take, causing  interruptions  until  this  source  of  difficulty  was  re- 
lieved. There  were  other  minor  causes  of  interruptions  which 
were  explained. 

In  attempting  to  meet  these  unusual  conditions,  the  respondent 
was  subjected  to  large  expenditures  of  money,  aggregating  over 
$59,000,  in  addition  to  extra  expense  for  "spot"  coal  purchased. 
The  complainant  was  not  subjected  to  any  curtailment  of  service 
as  this  was  common  to  all  of  respondent's  customers.  It  was  ad- 
mitted that  respondent's  plant  at  Cromby  became  for  a  time, 
and  for  the  reason  given,  in  a  "deplorable"  condition. 

At  the  hearing,  in  addition  to  the  general  statement  with  re- 
spect to  its  supply  of  coal,  accumulations  of  debris  at  the  intake, 
insulator  breakage  and  machinery  conditions,  it  made  specific 
explanations  as  to  most  of  interruptions  except  those  occurring 
on  June  7th,  July  9th,  July  15th,  August  19th,  September  27th, 
and  November  22nd. 

Against  this  the  complainant  showed  that  frequent  complaints 
about  interruptions  were  made  to  respondent's  officers.  On  one 
occasion  (August,  1920)  complainant's  manager  visited  the 
Cromby  plant  and  found  it  in  a  "deplorable  condition"  with  the 
boilers  down.  At  this  time  an  employee  of  respondent  stated 
that  the  company  (respondent)  was  running  to  its  limit  at  all 
times  and  if  everything  was  in  first  class  condition  it  was  just 
about  carrying  its  load  with  no  reserve  whatever.  This  em- 
ployee was  not  identified  nor  his  position  determined,  nor  his 
knowledge  of  conditions  upon  which  to  predicate  his  conclusions 
established. 

Testimony  was  offered  of  conversation  between  officials  of  the 
two  companies  with  some  variation  as  to  exact  import  of  just 
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what  was  said.  It  appeared  therefrom,  however,  that  the  condi- 
tion of  the  respondent's  plant  was  admitted  to  be  bad,  bnt.  the 
explanation  given  established  a  situation  beyond  the  control  of 
respondent,  and  that  all  efforts,  reasonably  to  be  expected,  were 
made  to  remedy  the  conditions. 

With  this  state  of  facts  before  ns  under  the  law  applicable 
thereto,  the  complaint  must  be  dismissed. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

EE^  MOUNTAIN  CITY  WATER  COMPANY. 

[Application  Docket  No.  6039^1922.] 
Return  —  Operating  expenses  —  Future  estimates  *-  Power  for  toater 

utauy. 

1.  An  equitable  and  proper  charge  for  power  used  by  a  water  util- 
ity should  be  predicated  upon  the  cost  of  coal  used  in  generating  steam 
when  the  property  is  primarily  designed,  and  has  been  operated  except 
during  a  crisis,  as  a  steam  generating  plant  and  the  trend  of  evidence 
indicates  that  it  will  likely  be  operated  as  a  steam  power  plant  in  the 
future,  although  during  the  past  year  an  electric  power  plant  has  been 
used  for  a  time  at  a  greater  cost  pending  repairs  upon  a  steam  boiler. 

Return  —  Maintenance  —  Amortization  of  unusual  expenses, 

2.  The  excess  cost  of  power  used  by  a  water  utility  which  accrued 
during  a  period  of  repairs  on  an  old  boiler  was  written  down  as  a 
maintenance  charge  and  amortized  over  a  period  of  five  years,  it  ap- 
pearing that  the  plates  and  grates  in  the  old  boiler  had  lasted  eight 
years. 

Return  —  Operating  expenses  —  Salaries  —  Effect  of  n€mpaym€nt, 

3.  A  reasonable  allowance  for  salaries,  made  as  a  book  charge  but 
not  actually  paid,  should  be  considered  as  if  paid  in  determining  the 
reasonableness  of  operating  expenses,  since  nonpayment  does  not  re- 
lieve the  rate  payer  from  the  responsibility  of  ultimately  making  pay- 
ment. 

Return  —  Operating  expenses  —  Taxes  on  "bonds, 

4.  A  tax  on  bonds  should  be  excluded  from  operating  expenses 
when  the  amount  allowed  for  return  includes  this  tax. 

Return  —  Operating  expenses  —  Commission  expense  —  Excessive 
rates. 

5.  The  expense  of  trying  a  rate  case  in  which  a  utility's  tariff  la 
not  sustained  should  be  reimbursed  by  drawing  upon  the  excess  revenue 
collected  under  the  excessive  rate  instead  of  being  charged  to  operating 
expenses,  when  these  rates  have  been  collected  for  a  long  period. 
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Itetum  —  €>perating  expenses  —  Cantntissttni  cost  —  Evidence. 

6.  A  claim  for  probable  expenses  to  be  incurred  in  a  pending  pro- 
ceeding was  disallowed  when  there  was  nothing  in  the  evidence  to  war- 
rant an  expert  and  technical  set  up  of  operating  expenses  in  order  that 
the  merits  of  the  applicant's  position  might  equitably  be  determined. 

[July  11,  1922.] 

♦  Application  for  increased  water  rates ;  increased  rates  au- 
thorized. 

By  the  Commission :  This  is  an  application  of  the  Mountain 
City  Water  Company  for  the  approval  of  a  supplement  of  its  pres- 
ent tariff  making  a  general  increase  of  30  per  cent  in  its  rates  as 
determined  by  the  Commission  in  a  former  proceeding  and  estab- 
lished by  an  order  issued  February  8,  1921.  [P.U.I1.1921C, 
820.]  The  reason  assigned  for  presenting  the  petition  is  alleged 
to  be  additional  expenditures  made  by  the  company  since  the 
adjudication  of  the  rate  case,  and  a  substantial  increase  in  its 
operating  expenses  for  the  year  1921  due  principally  to  a  ma- 
terial advance  in  the  cost  of  coal  during  that  year.  The  borough 
of  Frackville  in  answer  to  the  petition  filed  a  protest  against 
the  proposed  increase  of  rates. 

In  its  report  and  order  of  February  1921,  supra,  the  Com- 
mission found  that  the  fair  value  of  applicant's  property  for 
rate-making  purposes  was  $117,500.  That  finding  was  based 
upon  an  inventory  of  the  property  made  as  of  January  1,  1919. 
Since  then  as  disclosed  by  the  evidence  the  Mountain  City  Water 
Company  has  expended  $3,247.78  upon  plant  equipment  and 
extensions.  These  expenditures  are  admitted  by  the  protestant 
as  legitimate  additions  to  fixed  capital,  and  from  the  record  and 
testimony  upon. this  feature  of  the  case,  it  is  quite  apparent  that 
these  plant  costs  were  a  capital  charge  and  should  be  included 
in  the  rate  base  in  this  proceeding  making  the  fair  value  of  the 
property  at  this  time  $120,700. 

With  respect  to  the  operating  revenues  involved,  in  this  pro- 
eeeding  the  parties  were  in  substantial  agreement  upon  the  facts 
but  differed  widely  on  the  amount  that  should  be  allowed  for  the 
major  items  of  annual  operating  expenses.  The  statement  sub- 
mitted by  the  applicant  purporting  to  have  been  taken  from  the 
books  and  records  of  the  company,  shows  that  the  total  operating 
expenses  for  1921   amounted  to  $23,983.40.     The  protestant 
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from  an  inspection  of  the  company's  books  arrived  at  a  total 
operating  cost  for  that  year  of  $16,582.29  after  excluding  cer- 
tain items  which  it  contended  are  not  proper  operating  charges 
in  this  instance.  The  borou^  of  Frackville,  through  its  engi- 
neer in  the  case,  also  presented  an  estimate  of  operating  expenses 
for  the  year  1922,  fixing  upon  $12,518.24  as  a  proper  and  suflS- 
cient  amount  for  that  purpose.  In  the  adjudication  of  the  ra^ 
case  the  Commission  allowed  $13,025  for  annual  cost  of  oper- 
ation. 

The  figures  submitted  by  the  parties  show  a  substantial  dif- 
ference of  from  $8,000  to  $10,000  in  operating  costs  of  less  than 
$25,000  in  each  instance.  This  wire  discrepancy  as  disclosed  by 
the  testimony  is  chargeable  in  the  main  to  six  major  items  in  the 
table  of  operating  expenses  filed  of  record  by  the  petitioner^ 
These  items  taken  up  in  the  order  in  which  they  appear  are: 

[1]  (a)  Fuel  and  electric  power  for  which  the  company  claims 
an  actual  cost  of  $10,445.64  in  1921.  It  appears  that  $5,421.05 
of  this  amount  was  paid  for  electric  power  during  a  perior  of 
about  three  and  one-third  months  pending  repairs  jipon  one  of  the 
steam  boilers  which  had  been  condemned  and  could  no  longer  be 
used.  Protestant  contends  that  the  cost  for  electric  power  under 
these  circumstances  was  an  emergency  charge  and  should  not  be 

* 

included  as  a  whole  under  a  claim  for  power.  Under  its  theory 
the  annual  cost  of  power  in  this  insmnce  is  made  up  of  the 
normal  cost  of  coal  for  three  and  one-third  months  and  the  actual 
price  paid  for  coal  during  the  balapce  of  the  year  amounting  ap- 
proximately to  $4,065.  And  further  it  is  contended  that  the 
difference  between  the  cost  for  electric  current  and  coal  during 
the  period  of  making  repairs  amounting  to  about  $3,500  should 
be  amortized  for  a  period  of  eight  years  and  cliarged  to  main- 
tenance of  pumping  system. 

The  company  has  a  steam  and  an  electric  equipment  installed 
but  operates  the  latter  only  as  a  standby  unit  in  cases  of  emer- 
gency. The  evidence  shows  that  since  the  installation  of  the 
electric  plant  several  years  ago  there  was  no  occasion  to  use  that 
unit  until  the  past  year  during  the  period  of  repairs  on  one  of  the 
boilers.  It  was  developed  at  the  hearing  that  a  new  boiler  would 
cost  less  than  was  paid  to  remodel  the  old  one,  and  that  the  com- 
pany has  been  considering  the  advisability  of  seUing  its  electrio 
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equipment  because  of  the  relatively  high  cost  of  power  current. 
As  the  property  is  primarily  designed  and  was  operated  hereto- 
fore except  during  a  crisis  as  a  steam-generating  plant,  and  the 
trend  of  the  evidence  indicates  that  it  will  likely  be  operated 
wholly  for  economic  reasons  as  a  steam  power  plant  in  future, 
an  equitable  and  proper  charge  for  power  should  be  predicated 
upon  the  cost  of  coal  used  in  generating  steam. 

In  1919  and  1920  the  output  charges  for  power  were  entirely 
for  coal  and  amounted  approximately  to  $5,100  for  each  year. 
The  quantity  of  coal  consumed  was  given  by  the  superintendent 
as  ranging  from  120  to  140  tons  a  month,  which,  under  the 
prices  quoted  for  coal  at  the  mine  plus  the  usual  charge  for 
hauling,  would  establish  an  operating  cost  of  about  $5,400  per 
annum.  In  the  circumstances  which  appear  to  be  controlling 
in  the  present  instance  the  Commission  is  persuaded  that  an 
allowance  of  $5,400  for  the  item  of  power  per  year  will  ade- 
quately protect  the  interests  of  all  parties  concerned. 

[2]  (b)  Maintenance  of  pumping  system  for  which  the  ap- 
plicant charged  $2,638.91  in  1921  to  operating  expenses.  The 
testimony  shows  that  this  amoimt  was  actually  expended  in  that 
year  for  repairs  on  one  of  the  old  boilers.  The  protestant  main- 
tains that  the  amount  spent  for  maintenance  on  the  pumping 
system  does  not  only  include  the  cost  of  repairing  the  condemned 
boiler  but  also  the  money  spent  for  electric  power  over  and  above 
the  normal  cost  of  coal  for  a  corresponding  period  on  the  basis 
that  this  excess  amount  for  power  was  expended  only  because  the 
boiler  had  to  be  repaired.  As  the  excess  cost  of  power  for  the 
given  time  amounted  to  about  $3,500  the  protesting  borough 
arrives  at  a  total  figure  for  pumping  maintenance  in  1921  of 
$6,100.  This  sum  it  claims  should  be  amortized  over  a  period 
of  eight  years  charging  one-eighth  of  it  to  the  operating  costs 
of  1921. 

The  eight-year  period  for  amortization  was  taken  apparently 
because  the  testimony  shows  that  the  plates  and  grates  in  the 
old  boiler  had  lasted  eight  years,  and  that  the  new  parts  in- 
stalled should  have  the  same  length  of  life.  The  Commission 
under  the  particular  facts  which  seem  to  be  controlling  in  this 
instance  has  reached  the  conclusion  that  the  excess  cost  of  power 
which  accrued  during  the  period  of  repairs  on  the  old  boiler, 
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should  be  written  down  as  a  maintenance  charge.  And  that 
both  this  item  and  the  extraordinary  expense  in  one  year  for 
repairs  should  be  amortized  over  a  certain  period  of  years,  but 
it  is  not  prepared  to  accept  the  period  of  time  suggested  by  the 
protestant.  Because  of  the  age  of  the  second  boiler  used  by 
the  company,  and  the  possible  operating  contingencies  that  may 
arise  in  other  parts  of  the  plant,  an  equitable  adjustment  would 
indicate  the  advisability  of  spreading  these  expenses  over  a 
bhorter  period.  The  Commission  accordingly  finds  and  deter- 
mines that  the  sum  of  $6,100  should  be  charged  to  pumping 
system  maintenance  and  amortized  over  a  period  of  five  years 
allowing  $1,500  per  annum  for  that  purpose. 

[3]  (c)  Salaries  of  general  officers  for  which  the  company 
allowed  $3,000  annually.  The  protestant  claims  that  the  service 
rendered  by  these  men  who  are  also  stockholders,  and  who  live 
some  distance  from  the  community  which  they  serve,  would  be 
adequately  remunerated  if  given  a  compensation  of  $1,000  a 
year.  The  evidence  does  not  disclose  any  special  line  of  work 
or  duty  required  from  them,  but  confines  their  activities  in  a 
very  general  way  to  the  routine  matters  of  management  such  as 
usually  devolve  upon  the  executive  officers. of  a  company  similarly 
engaged  and  situated.  The  fact  that  none  of  these  salaries  has 
been  paid,  and  that  all  of  them  are  being  entered  as  a  book  charge, 
does  'not  change  the  nature  or  character  of  them  nor  relieve  the 
rate  payer  from  the  responsibility  of  ultimately  making  pay- 
ment of  them  if  they  are  allowed  to  be  set  up  as  a  valid  claim. 
In  the  judgment  of  the  Commission  a  salary  of  $3,000  a  year 
for  the  labors  performed  by  these  officers  cannot  be  justified  as 
a  proper  operating  economy,  and  consequently  the  amount  al- 
lowed for  this  item  will  be  fixed  at  $1,200  per  year. 

(d)  Salaries  of  other  officers  and  employees  for  which  the 
books  of  the  company  show  an  allowance  in  1921  of  $2,280. 
This  item  consists  of  the  superintendent's  salary  of  $1,800,  and 
a  salary  of  $480  for  the  office  derk.  This  seems  to  be  reasonable 
compensation  for  the  service  required  from  the  men  who  are 
actively  engaged  daily  in  directing  the  operations  of  the  plant 
on  the  ground,  and  who  are  expected  to  be  in  constant  and  inti- 
mate touch  with  all  details  of  the  work. 

[41  (e)     Taxes  amounting  to  $533  have  been  charged  by  the 
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applicant  to  operating  expenses.  This  figure  is  made  up  of  a 
corporation  tax  of  $25  on  capital  stock  and  state  tax  on  a  bond 
issue  of  $150,000.  As  the  amount  allowed  for  fair  return  in- 
cludes the  tax  on  bonds,  the  tax  on  the  bond  loan  cannot  be 
ciarged  again  to  operating  costs.  The  amount  charged  to  this 
item  on  the  books  of  the  company  must,  therefore,  be  revised 
downward  and  the  tax  on  bonds  excluded. 

[5,  6]  (f)  .Public  Service  Commission  expense  an  item  for 
which  an  allowance  of  $1,500  is  made.  This  claim  is  based 
upon  an  expenditure  of  $2,800  alleged  to  have  been  the  cost  of 
trying  the  former  rate  case,  and  of  $1,700  the  estimated  cost 
of  the  present  proceeding  making  a  total  expense  for  this  pur- 
pose of  $4,500  which  has  been  distributed  by  the  company  over 
a  period  of  three  years.  As  the  company  failed  to  sustain  its 
tariff  in  the  rate  case  and  had  been  collecting  an  excess  revenue 
of  nearly  $4,000  every  year  from  the  rate  payer  the  portion  of 
the  claim  growing  out  of  that  proceeding  should  not  be  allowed. 
Reimbursement  in  this  instance  should  be  made  not  by  charging 
the  claim  against  the  service  but  by  drawing  upon  the  excess  rev- 
enue collected  apparently  for  several  years  under  the  former 
schedule  of  excessive  rates.  The  balance  of  $1,700  which  is 
claimed  as  a  probable  expense  which  will  be  incurred  in  the  pend- 
ing proceeding  should  not  meet  with  the  approval  of  this  Com- 
mission chiefly  because  there  is  nothing  in  the  evidence  to  warrant 
an  expert  and  technical  set-up  of  operating  expenses  ill  order  that 
the  merits  of  the  applicant's  petition  might  have  been  equitably 
determined.  This  conclusion  is  given  emphasis  by  the  attitude 
of  the  protestant  with  respect  to  the  expenditures  made  upon  the 
property  since  the  rate  case,  and  the  recognition  accorded  by  the 
borough  to  the  validity  of  the  more  substantial  items  of  operat- 
ing costs  that  had  becdpie  necessary  in  order  that  the  plant  might 
function  properly. 

An  indiscriminate  approval  of  expense  items  of  this  character 
could  not  be  defended  either  in  law  or  equity,  for  if  such  a  policy 
were  adopted  it  would  defeat  the  very  intent  and  purpose  of  the 
statute  under  which  this  Commission  is  functioning.  The  most 
careful  scrutiny  should  be  given  the  merits  of  a  claim  for  this 
kind  of  expenditure  before  it  is  allowed,  otherwise  the  practice 
might  be  suffered  to  take  shape  of  pyramiding  such  costs  until 
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they  would  create  a  situation  that  could  be  used  to  compel  an 
increase  of  rates.  Under  the  circumstances  and  material  facts 
which  control  in  this  instance  no  charge  will  be  allowed  for 
this  item. 

After  making  the  foregoing  adjustments  and  deductions  in- 
cluding a  slight  revision  in  a  few  of  the  minor  items,  the  Com- 
mission has  reached  the  conclusion  that  the  annual  operating 
expenses  of  the  petitioner  should  be  fixed  at  $14,185.  Under 
the  present  fair  value  of  the  property  used  and  useful  as  found 
by  the  Commission  the  Mountain  City  Water  Company  is  en- 
titled to  earn  the  following  annual  gross  revenue: 

Annual  operatinjBf  expenses $14,1 85 

7%  return  on  $120,700   8,449 

Annual  depreciation    1,975 

Total $24,609 

The  statement  of  gross  revenue  filed  by  the  petitioner  shows 
that  the  earnings  of  the  company  in  1921,  upon  the  basis  of  the 
rates  now  charged  amounted  to  $24,110.68.  The  application 
prays  for  the  approval  of  a  supplement  to  the  present  tariff  pro- 
viding for  a  gross  revenue  30  per  cent  in  excess  of  the  present 
earnings.  Approval  of  the  petition  would  produce  a  gross  income 
of  about  $31,300,  or  an  excess  over  and  above  the  present  receipts 
of  $7,200  annually.  Since  this  figure  exceeds  the  annal  gross 
revenue  allowed  the  application  must  be  refused,  but  under  the 
state  of  facts  developed  in  this  proceeding,  permission  will  be 
given  to  the  applicant  to  file  a  new  schedule  of  rates  within 
fifteen  days  from  the  date  of  this  order,  to  become  effective  on 
one  day's  notice,  which  shall  provide  for  a  gross  annual  revenue 
not  exceeding  $24,609  when  applied  to  the  volume  of  business 
of  the  Mountain  City  Water  Company  as  of  April  1,  1922. 
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SOUTH  DAKOTA  BOARD  OF  RAHiROAD  OOMMISSIOX£RS. 

C.  J.  MORBIS 

V, 

NOBTHWESTEBN  BELL  TELEPHONE  COMPANY. 

[OrdQr  F-838.] 

Bates  —  Telephones  —  Listing  in  directories  —  Bold  face  type. 

1.  A  charge  for  directory  listing  in  bold  face  type  is  only  an 
advertising  rate  or  charge,  with  which  the  public  is  not  concerned 
when  the  company  is  charging  sufficient  for  this  special  service  so  that 
an  additional  burden  will  not  be  placed  upon  the  subscriber  who  neither 
requires  nor  demands  it. 

Valuation  —  Beproduction  cost  —  Belation  to  hooU  cost  —  Ootnpari' 
sons, 

2.  The  percentage  by  which  the  reproduction  cost  of  certain  tele- 
phone property  in  the  state  of  Minnesota  exceeds  the  book  cost  of  such 
property,  is  not  the  best  evidence  upon  which  to  base  an  estimate  of 
reproduction  cost  of  telephone  property  in  the  state  of  South  Dakota 
when  the  .factors  which  go  to  make  up  the  reproduction  cost  are  not  the 
same  in  both  plants. 

Valtiation  —  Beproduction  cost  —  Abnormal  prices, 

3.  Reproductive  cost  new  based  upon  abnormal  prices  brought  about 
by  the  World  War  is  not 'a  proper  basis  for  valuation  for  the  purpose 
of  fixing  a  rate,  although  the  additions  and  betterments  made  during 
that  period  should  be  considered. 

Valuation  —  Boole  cost  —  War  prices, 

4.  The  book  cost  of  utility  property  was  held  to  be  ample  when  the 
higher  costs  brought  about  by  the  World  War  were  all  reflected  and  the 
company  employed  accounting  methods  that  resulted  in  a  much  larp:er 
amount  of  supervision  being  assigned  to  plant  accounts  than  in  the 
prewar  period. 

Valuation  —  Working  capital  amount  —  Factors  considered  —  Col- 
lections, 

5.  Working  capital  of  a  telephone  company  must  be  determined 
by  a  consideration  of  the  rules  and  practices  surroimding  the  collection 
of  rental,  the  cost  of  maintenance  and  operation,  and  also  the  neces- 
sary amount  of  materials  and  supplies  needed  at  the  exchange  under 
consideration. 

Depreciation  —  Telephones  —  Antountf 

6.  A  telephone  utility  was  allowed  an  annual  charge  of  4  per  cent 
for  depreciation. 

Betum  —  Operating  expense  —  Supervision  —  Construction  ttoric* 

7.  An  addition  of  48  per  cent  to  108  per  cent  to  construction  cost 
to  cover  engineering  expense,  plant  supervision,  fuel,  and  general  ex- 
pense is  excessive. 
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Payment  —  Billing  —  Telephones  —  Separate  charge. 

Suggestion  that  a  telephone  company  give  consideration  to  the 
billing  of  its  subscribers  in  such  a  manner  that  the  patron  will  know 
the  exact  amount  he  is  being  charged  for  each  service,  p.  771. 

Valuation  —  Going  value  —  Past  earnings. 

Discussion  of  an  allowance  for  going  value  of  a  telephone  ntSlity 
as  affected  by  value  of  attached  business,  value  of  organization,  losses 
diiring  construction  and  development  period,  and  value  of  being  financed, 
p.  776. 

[July  6,  1922.]^ 

Complaint  against  telephone  rates  alleged  to  be  unreasonable 
and  excessive,  and  application  by  telephone  company  for  per- 
mission to  increase  its  exchange  rates ;  complaint  dismissed  and 
application  for  increased  rates  denied. 

By  the  Board:  The  complaint  in  this  matter  was  filed  by 
C.  J.  Morrife.  The  hearing  was  held  at  Sioux  Falls.'  The  com- 
plainant appeared  in  person  and  the  company  appeared  by  E. 
A.  Pendergast,  A.  B.  Fairbank,  and  F.  E.  Randall,  attorneys. 
Mr.  R.  L.  Dillman,  assistant  attorney  general,  appeared  as  coun- 
sel for  the  Board. 

In  the  complaint  it  is  alleged  that  the  rates  charged  for  ex- 
change service,  both  business  and  residence,  and  for  private 
branch  exchange  service,  are  unreasonable  and  excessive;  that 
the  imposition  of  an  installation  or  service  connection  diarge 
is  unreasonable,  and  that  certain  special  charges  imposed  by  the 
company,  particularly  the  charge  of  50  cents  per  month  for 
directory  listing  in  bold  face  type,  is  unreasonable. 

The  question  of  allowing  the  defendant  and  other  telephone 
companies  in  the  state  to  include  in  their  schedule  of  exchange 
rates  a  charge  covering  service  connections,  was  carefully  con- 
sidered, after  a  thorough  investigation  in  the  case  of  the  applica- 
tion of  the  telephone  companies  to  continue  in  effect  the  service 
connection  charges  authorized  by  the  Postmaster  General  during 
the  period  that  the  telephone  business  was  under  Govemmont 
control.  That  case  was  decided  on  the  7th  day  of  March,  1921. 
We  held  therein  that  the  application  of  special  charges  covering 
service  coni^ections,  moves,  and  changes  would  result  in  the  pay- 
ment of  lower  rates  by  the  telephone  using  public  generally,  not 
particularly  because  of  the  revenue  obtained  in  the  collection  of 
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these  special  charges,  but  largely  because  of  the  fact  that  unneces- 
sary installations,  moves,  and  changes  would  not  be  demanded 
by  the  subscriber.  In  our  order  in  the  said  case  the  company 
was  not  permitted  to  continue  in  effect  the  charges  authorized 
by  the  Postmaster  General.  These  charges  were  modified  and 
reduced,  and  as  modified,  this  defendant  and  other  telephone 
companies  operating  in  the  state  are  authorized  to  continue  in 
effect  certain  specified  charges  for  service  connections,  moves, 
and  changes. 

There  is  nothing  in  the  record  in  this  case  that  would  warrant 
a  setting  aside  of  the  conclusions  reached  in  the  former  case, 
cither  with  respect  to  the  principles  announced  or  the  amount 
of  the  charges  authorized. 

[1]  As  to  the  allegation  in  the  complaint  that  the  charge  of 
50  cents  per  month  for  listing  a  subscriber's  name  in  the  direc- 
tory in  bold  face  type,  is  unreasonable,  it  is  deemed  sufficient  to 
say  that  the  listing  of  a  subscriber's  name  in  a  directory  in  bold 
face  type  is  solely  at  the  option  of  the  subscriber  and  is  clearly 
done  for  advertising  purposes.^  The  privilege  being  optional  with 
the  subscriber,  it  would  appear  that  the  public  is  not  concerned 
in  the  event  that  the  company  is  charging  sufficient  for  the  special 
service,  so  that  an  additional  burden  will  not  be  placed  upon  the 
subscriber  who  neither  requires  nor  demands  the  special  service 
in  question.  There  is  nothing  in  the  record  that  would  justify 
our  holding  the  charge  imposed  for  directory  listing  in  bold  face 
type  to  be  other  than  an  advertising  rate  or  charge.  The  practice 
of  the  company  in  billing  its  subscribers  appears  to  have  been 
to  lump  the  amount  due  in  its  monthly  statements,  rather  than 
to  furnish  the  subscriber  with  an  itimized  statement  showing  in 
detail  the  particular  services  for  which  charges  were  made.  We 
would  suggest  that  the  company  give  consideration  to  the  billing 
of  its  subscribers  in  such  a  manner  that  the  patron  will  know  the 
exact  amount  he  is  being  charged  for  each  service  received. 

In  regard  to  the  allegation  in  the  complaint  against  the  rates 
iipplying  to  private  branch  exchange  service,  there  appears  to 
be  no  evidence  in  this  record  to  sustain  a  finding  that  such  rates 
are  unreasonable.  It  does  appear  that  the  rates  charged  for 
private  branch  exchange  service  in  Sioux  Falls  are  covered  by 
contract  between  the  company  and  the  party  operating  the  private 
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branch  exchange,  and  that  such  contract  contains  the  usual  terms 
and  conditions  that  apply  in  other  cities  where  this  class  of 
service  is  furnished.  There  remains  to  be  considered  the  ques- 
tion of  the  reasonableness  of  the  exchange  rates  as  applied  to 
business  and  residence  service. 

At  the  hearing  the  defendant  filed  an  application  for  permis- 
sion to  increase  its  exchange  rates  at  Sioux  Falls.  Considerable 
testimony  was  offered  in  support  of  the  application.  The  com- 
plainant offered  no  testimony  either  in  support  of  his  complaint 
or  in  opposition  to  the  application  of  the  company.  Neither  the 
officials  representing  the  city  of  Sioux  Falls  nor  the  subscribers 
of  the  company  were  notified  that  the  question  of  an  increase  in 
exchange  rates  would  be  \considered,  and  it  is,  therefore,  quite 
clear  that  those  entitled  to  consideration  as  parties  would  be 
deprived  of  the  privilege  of  appearing  and  offering  testimony 
in  opposition  to  the  application  for  an  increase  in  rates. 

Mr.  H.  A.  Livermore,  a  witness  for  the  company,  introduced 
Exhibit  No.  1,  purporting  to  show  the  telephone  operating  in- 
come from  exchange  property  constituting  the  Sioux  Falls  ex- 
change, for  the  year  ended  December  31,  1921,  toll  revenues  and 
toll  expenses  being  excluded.  Expenses  incurred  in  the  opera- 
tion of  jointly  used  property  was  assigned  to  exchange  or  toll 
service  on  the  basis  of  use  or  on  a  rent  compensation  basis.  The 
methods  adopted  by  the  company  in  making  a  separation  of 
property  values  and  in  assigning  expenses  to  exchange  and  toll 
services  are  the  same  as  those  used  in  the  preparation  of  exhibits 
presented  in  similar  cases  before  the  state  Commissions  of  Min- 
nesota and  Nebraska.  Prior  to  the  date  of  hearing  Mr.  Miller, 
engineer,  and  Mr.  Bitney,  statistician  for  the  Board,  spent  three 
weeks  in  making  an  investigation  of  the  records  of  the  company. 
Operating  revenues  and  expenses  for  1920  and  1921  were  care- 
fully checked  and  analyzed.  Charges  to  plant  accounts  were 
checked  since  the  date  last  examined,  July  1,  1919,  up  to  De- 
cember 31, 1921.  A  complete  check  and  analysis  of  all  the  figures 
contained  in  Exhibit  No.  1  was  made,  and  we  have  before  ua 
details  of  the  charges  and  full  information  as  to  the  methods 
used  by  the  company  in  making  apportionments  of  common  ex- 
penses between  the  Sioux  Falls  exchange  and  the  system,  division 
and  district 
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The  income  stateitent  for  the  yjear  ended  December  31,  1921, 
follows:     (Livermore  Exhibit  1,  page  1) 

Telephone  operating  revenues    '  $186,312.82 

Telephone  operating  expenses  142,484.80 

Net  telephone  operating  revenue  ......''  $43,828.02 

Uncollectible    » 410.44 

Taxes    •, 21,669.02 

Kent  deductions  (credit)  7,015.06 

Miscellaneous  deductions   41.86 

Total  deductions    15,106.26 

Net  telephone  earnings  available  for  return  on  investment  28,721.76 

The  not  yarning  $28,721.76  is  equivalent  to  a  return  of  4.08% 
on  the  book  cost  of  property  $680,319,12,  plus  a  working  capital 
of  $22,858.72.     (Buckingham  Exhibit  l^o.  1.) 

[2-4]  Mr.  L.  G.  Woodford,  engineer  for  the  company,  testi- 
fied that  the  reproductive  cost  new  of  the  plant  at  present  prices 
would  be  $918,000.  That  the  condition  of  the  present  plant  is 
90  per  cent  efficient  and  that  the  reproductive  cost  new  less  de- 
preciation would  be  approximately  $826,000.  This  estimate  of 
reproductive  cost  new  was  based  upon  a  study  made  of  certain 
properties  appraised  in  Minnesota.  The  existing  property  as  of 
December  31,  1919,  was  priced  on  basis  of  September,  1921, 
prices,  and  to  the  result  thus  obtained  was  added  thfe  actual 
net  additions  for  the  years  1919,  1920,  and  1921.  The  total 
cost  thus  determined  was  found  to  be  40  per  cent  greater  than 
the  actual  1xx)k  cost  on  December  31,  1921.  From  the  above 
calculations  Mr.  Woodford  estimates  that  the  reproductive  cost 
new  of  the  Sioux  Falls  plant  would  be  35  per  cent  greater  than 
the  book  costs  and  this  was  the  percentage  he  used  in  arriving 
at  the  reproductive  cost  new  of  $918,000.  Considering  the 
method  used,  we  cannot  accept  this  as  being  the  best  evidence 
of  the  present  reproductive  cost  of  this  plant.  There  are  many 
reasons  why  this  method  should  be  condemned.  If  the  relation 
of  the  various  classes  of  plant  quantities  were  the  same  and  if 
Ibe  same  percentage  of  the  total  plant  was  constructed  during 
1919,  1920,  and  1921  in  Minnesota  and  in  the  Sioux  Falls 
exchange,  an  application  of  the  Minnesota  percentage  increase 
might  be  approximately  correct.  This,  however,  is  not  true,  as 
we  find  that  the  net  additions  to  the  Sioux  Falls  plant,  from 
Doecynber  31, 1918,  to  December  31,  1921,  resulted  in  an  increase 
cf  50  per  cent  in  the  book  value.     Included  in  the  additions  of 
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this  period  is  a  charge  of  $130,827.06  for  a  steel  and  concrete 
addition  to  the  office  building.  Considering  the  reductions  that 
have  since  been  made  in  labor  and  material  costs  necessary  in 
the  construction  of  this  building,  it  could  be  constructed  to-day 
at  a  cost  substantially  less  than  the  amount  at  which  it  is  now 
carried  in  the  records.  This  would  likewise  be  true  of  other 
additions  made  during  the  years  ended   December   31,   1919, 

1920,  and  1921.  Assuming  that  the  additions  to  plant  during 
those  years  were  no  higher  than  the  reproductive  cost  of  to-day, 
and  that  the  amount  of  reproductive  cost  (Woodford  Estimate, 
$918,000),  over  the  book  cost  of  $680,319.12,  as  of  December 
31,  1921,  or  $337,680.88,  was  applicable  to  the  plant  in  service 
on  December  31,  1918,  it  is  found  that  the  amount  of  increase 
would  be  the  equivalent  of  80.99  per  cent.  We  do  not  believe 
that  reproductive  cost  new  based  upon  abnormal  prices  brought 
about  by  the  World  War  is  a  proper  basis  for  valuation  for  the 
purpose  of  fixing  a  rate,  although  we  are  of  the  opinion  that  the 
additions  and  betterments  made  during  this  period  should  be 
considered.  These  higher  costs  are  all  reflected  in  the  book  cost 
of  the  company.  In  addition  to  the  increase  in  labor  and  ma- 
terial costs  during  the  three  years  in  question,  the  company  em- 
ployed accounting  methods  that  resulted  in  a  much  larger  amount 
of  supervision  being  assigned  to  plant  accounts.  In  1920,  labor 
was  loaded  with  29  per  cent  and  in  1921  with  69  per  cent  to  cover 
supervision.  Considering  the  improvements  made  during  this 
period,  we  are  fully  convinced  that  the  charges  included  in  the 
book  costs  are  ample. 

Mr.  Buckingham,  a  witness  for  the  company,  presented  an 
exhibit  to  indicate  the  necessary  amount  of  working  capital 
needed  in  the  operation  of  the  Sioux  Falls  exchange.  This 
amount  was  determined  for  the  company  as  a  whole  by  taking 
the  average  monthly  balance  of  cash,  advances  to  employees,  ma- 
terials and  supplies,  prepayments  due  from  subscribers,  which 
added  together,  make  a  total  of  $2,541,064.42.  This  amount 
was  divided  by  the  book  cost  of  plant  in  service  on  December  31, 

1921,  $75,566,549.03,  indicating  that  on  this  basis  working 
capital  is  3.36  per  cent  of  the  book  cost  of  plant.  Applying  this 
percentage  to  the  book  value  of  the  Sioux  Fallsi  exchange  plant, 
produces  a  working  capital  of  $22,858.72. 
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[5]  The  company  is  entitled  to  a  return  upon  the  necessary 
amount  of  capital  required  in  the  economical  conduct  of  its 
business.  In  determining  what  this  amount  should  be,  consider- 
ation must  be  given  the  rules  and  practices  surrounding  the  col- 
lection of  rentals,  the  cost  of  maintenance  and  operation,  and 
also  the  necessary  amount  of  materials  and  supplies  needed  at 
an  exchange  of  this  size  and  character.  Exchange  rates  and 
exchange  property  are  the  issues  under  consideration.  Exchange 
subscribers  are  required  to  pay  the  monthly  rentals  in  advance 
on  or  before  the  15th  day  of  the  current  month.  Rural  sub- 
scribers may  be  required  to  pay  the  monthly  rentals  in  advance 
on  or  before  the  last  day  of  the  first  month  of  the  current  quarter. 
Under  the  above  rules  there  would  be  little  if  any  balance  due 
from  subscribers  at  the  close  of  each  month. 

Under  the  method  used  by  Mr.  Buckingham  in  preparing  Ex- 
hibit 1,  the  system  average  monthly  amount  due  from  subscribers 
less  service  billed  in  advance  amounts  to  $8,921,036.26.  Of 
tins  amount  Sioux  Falls  exchange  assignment  would  be  $6,690.77. 
It  is  quite  clear  that  the  company  is  not  entitled  to  this  amount 
as  practically  the  only  balance  there  would  be  due  at  the  close 
of  the  month  would  be  for  toll  service,  a  large  proportion  of 
which  is  a  month  late  in  being  billed  against  subscribers. 

In  the  regular  operation  and  conduct  of  business,  a  telephone 
company  must  necessarily  have  at  the  close  of  each  month  certain 
balances  due  that  are  uncollected  by  reason  of  inability  to  pre- 
pare and  present  bills  for  collection  covering  certain  charges 
accruing  during  the  previous  month.  The  same  is  true  of  audited 
vouchers  and  other  accounts  payable.  This  exhibit  attempts  to 
justify  a  capitalization  of  a  prorated  amount  of  the  system 
balance  of  cash  on  hand,  materials  and  supplies,  and  amounts 
due  from  subscribers.  No  allowance  is  made  for  audited  voueliers 
and  wages  unpaid  which  in  our  opinion  should  be  made  in  a  sot 
up  of  this  kind,  as  it  naturally  follows  that  if  these  had  been 
paid  there  would  be  a  smaller  amount  of  cash  on  hand.  The 
final  result  of  this  method  would  be  to  capitalize  the  cash  that 
would  accumulate  during  the  year  by  reason  of  unpaid  accounts, 
depreciation  reserve  and  for  the  annual  payments  of  interest  and 
dividends.  After  careful  consideration  of  the  requirements  of 
the  company  and  of  all  available  information  connected  with 
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this  subject,  we  aye  of  the  opinion  and  find  that  $10,000  will  be 
a  sniEcient  and  proper  allowance  for  working  capital. 

Goi^g  Value, 

Upon  the  question  of  going  value  the  only  evidence  introduced 
was  a  statement  by  Mr.  Pratt,  vice  president  of  the  company, 
to  the  effect  that  in  his  opinion  the  going  value  of  the  Sioux 
Falls  exchange  plant  would  be  $134,000.  That  this  amount  was 
intended  to  cover:  (a)  value  of  attached  business;  (b)  value  of 
organization;  (c)  losses  during  the  construction  and  develop- 
ment  period ;  and  (d)  value  of  being  financed.  The  entire  mat- 
ter of  an  allowance  for  going  value  rests  upon  the  circumstances 
and  conditions  under  which  the  company  has  operated.  If,  as 
a  matter  of  fact  the  company  has,  since  commencement  of  opera- 
tions at  Sioux  Falls,  received  sufficient  revenue  to  pay  all  expenses 
^  connected  wrth  the  operations  of  this  property,  including  a  reason-, 
able  amount  for  depreciation  reserve  and  a  fair  rate  of  return, 
the  company  would  be  entitled  to  no  allowance  for  going  value. 

Some  courts  and  Commissions  have  held  that,  if  shown  by 
proper  proof,  going  value  ought  to  be  recognized  in  the  rate 
base.  The  proof  of  value,  is  a  burden  that  rests  with  the  com- 
pany. While  the  United  States  Supreme  Court  has  held  that 
"there  is  an  element  of  value  in  an  assembled  and  established 
plant,  doing  business  and  earning  money,  over  one  not  thus  ad- 
vanced," it  has  also  held  in  Galveston  Electric  Co.  v.  Galveston, 
—  U.  S.  — ,  P.U.R1922D,  169,  42  Sup.  Ct.  Rep.  351,  that: 
"A  company  which  has  failed  to  secure  from  year  to  year  suffi- 
cient earnings  to  keep  the  investment  unimpaired  and  to  pay  a 
fair  return,  whether  its  failure  was  the  result  of  imprudence  in 
engaging  in  the  enterprise,  or.  of  errors  in  Management,  or  of 
omission  to  exact  proper  prices  for  its  output,  cannot  erect  out 
of  past  deficits  a  legal  basis  for  holding  confiscatory  for  the 
future,  rates  which  would,  on  the  basis  of  present  reproduction 
value,  otherwise  be  compensatory;"  also  that,  '^or  is  there 
evidence  in  the  record  to  justify  the  master's  finding  that  a  busi- 
ness brought  to  successful  operation  should  have  a  going  concern 
value  at  least  equal  to  one-third  of  its  physical  properties.  Past 
losses  obviously  do  not  tend  to  prove  present  values.  The  fact 
that  a  sometime  losing  business  becomes  profitable  eventually 
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through  growth  of  the  community  or  more  efficient  managsement, 
tends. to  prove  merely  that  the  adventure  was  not  wholly  mis- 
conceived/' 

Under  the  accounting  methods  in  effect  since  January  1,  1913, 
the  company  is  permitted  to  include  in  its  fixed  capital  accounts 
charges  for  interest  during  construction  and  for  supervision.  In 
following  the  prescribed  methods,  there  has  been  included  in  its 
book  costs,  charges  to  cover  practically  all  of  the  elements  which, 
according  to  the  company's  contentions,  constitute  goings  value. 
For  example,  during  the  year  ended  December  31,  1921,  to  all 
labor  costs  charged  to  construction  work,  there  was  added  69 
per  cent  to  cover  what  is  termed  supervision  expense.  Consider- 
ing the  month  of  September,  1921,  as  being  typical  of  the  year, 
the  r^tio  of  this  assignment  by  departments  was:  Engineering 
expense  26.48  per  cent;  plant  supervision  21.28  per  cent;  plant 
supervision  engineering  42.30  per  cent;  tool  expense  3.33  per 
cent;  and  general  expense  6.61  per  cent. 

It  appears  that  during  the  period  these  methods  were  in  effect, 
all  elements  of  going  value  were  included  in  the  book  costs.  A 
percentage  was  added  for  services  performed  by  the  various  de- 
partments of  the  company  to  cover  attached  business,  organiza- 
tion expense,  also  any  and  all  other  expense  incurred  in  connec- 
tion with  construction  work.  The  amount  of  interest  charged 
during  construction  is  sufficient  to  cover  the  cost  of  financing  the 
work.  The  book  value  of  the  Sioux  Falls  exchange  property  as 
carried  in  the  records  of  the  company,  was  determined  by  making 
an  appraisal  on  August  1,  1912.  The  appraised  value  at  that 
time,  including  all  central  office  equipment  as  exchange  property 
was  $289,474.  The  net  cost  of  additions  and  betterments  since 
that  time  amounts  to  $390,845.12,  making  the  book  cost  $680,- 
319.12,  as  of  December  31,  1921.  During  the  same  period  the 
number  of  subscribers'  stations  increased  from  3,191  in  1012, 
to  7,959  on  December  31,  1921. 

Considering  all  of  the  information  and  circumstances  sur- 
rounding the  construction  and  development  of  the  business,  at 
this  particular  exchange,  we  are  of  the  opinion  that  $3,500  is  a 
fair  and  reasonable  allowance  for  going  valua 
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Rate  of  return. 

For  the  purpose  of  this  case  we  find  the  fair  value  of  the  Sioux 
Falls  exchange  property  to  he  $685,000.  Livermore  Exhibit  No. 
1  shows  a  net  income  from  1921  operations  of  $28,721.76,  or  a 
return  of  but  4.19  per  cent. 

The  following  items  of  expense  and  deductions  in  the  1921 
income  statement  in  our  opinion  should  be  modified : 

1.  Licensee  revenue-Dr. 

2.  Depreciation  of  plant  and  equipment. 

3.  Assignment  of  system  and  division  supervision. 

Depreciation, 

[6]  Operating  expenses  for  the  year  includes  a  charge  of 
$32,274.70,  or  4.744  per  cent  for  depreciation.  Mr.  Woodford, 
engineer  of  costs  and  practices,  testified  that  in  his  judgment  the 
rate  should  be  slightly  over  5  percent.  This  percentage  being 
determined  from  a  study  made  of  the  records  of  the  Northwestern 
Telephone'Exchange  Company  covering  a  period  of  years  and  a 
large  quantity  of  plant  displaced.  It  is  our  opinion  that  the 
proper  percentage  can  best  be  determined  from  the  actual  charges 
made  for  plant  displaced  during  a  period  of  years.  An  analysis 
of  the  account  "Keserve  for  Accrued  Depreciation"  shows  that  for 
a  period  of  seven  years  1914  to  1921,  both  inclusive,  the  debits 
to  this  account  amount  to  $5,591,377,  and  that  the  credits  for  the 
same  period  amounted  to  $9,718,210,  or  an  increase  of  $4,126,- 
833  over  the  debits.  The  percentage  that  the  debits  each  year, 
for  repairs,  retirements,  and  other  miscellaneous  causes,  is  of  the 
book  costs  are  as  follows:  1914,  4.83  per  cent;  1915,  3.58  per 
cent;  1916,  2.62  per  cent;  1917,  1.89  per  cent;  1918,  1.58  per 
cent;  1919,  2.36  per  cent;  and  1920,  4.07  per  cent,  or  an  annual 
average  for  the  seven-year  period  of  2.94  per  cent.  '  Based  upon 
the  book  value  of  plant  in  service  6n  December  31,  1914  ($20,- 
856,904),  the  average  annual  debits  would  be  but  3.83  per  cent. 
During  the  period  under  consideration,  the  book  value  of  plant 
increased  $16,047,037.45,  or  86  per  cent  and  the  depreciation 
reserve  balance  from  $1,269,690.22  in  January  1,  1914  to  $4,- 
126,232.74  on  December  31,  1920,  an  increase  of  225  per  cent. 
The  above  figures  .and  the  records  of  the  company  show  that  there 
were  many  properties  extended,  improved  and  displaced  during 
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this  time.  Charges  were  made  to  the  reserve  account  by  reason 
of  property  purchased,  etc  The  results  obtained  from  an  anal- 
ysis and  study  of  this  account  does  not  support  the  testimony 
offered  to  the  effect  that  a  depreciation  rate  of  5  per  cent  should 
apply  to  the  book  cost  of  the  Sioux  Falls  exchange.  Consider- 
ing the  character  and  construction  of  this  plant  and  the  fact  that 
the  book  value  of  land  and  buildings  constitute  over  27  per  cent 
of  the  entire  value,  the  depreciation  should  be  less  than  the  aver- 
age rate  for  the  entire  property  formerly  constituting  the  North 
Western  Exchange  Telephone  Company.  It  is  our  opinion  that 
a  rate  of  4  per  cent  should  be  allowed  which  would  reduce  the 
charge  for  1921  by  the  amount  of  $5,061.94. 

Supervision. 

[7]  Testimony  and  exhibits  were  introduced  by  L.  R.  Bitney, 
statistician  for  the  Board,  showing,  the  amount  of  district,  divi- 
sion, and  general  supervision  charges  for  five  of  the  larger  ex- 
changes and  entire  system  of  the  Dakota  Central  Telephone 
Company,  compared  with  the  supervision  charges  assigned  to  the 
Sioux  Falls  exchange.  The  testimony  shows  that  labor  expended 
by  the  defendant  company  in  maintenance  work  during  1921 
was  loaded  or  increased  21  per  cent  to  32  per  cent  each  month 
and  construction  48  per  cent  to  108  per  cent  to  cover  engineering 
expense,  plant  supervision,  tool  and  general  expense.  AYe  do 
not  intend  to  indicate  the  specific  amount  we  find  that  this  ex- 
change has  been  overcharged  by  reason  of  this  assignment.  The 
percentage  of  supervision  assigned  construction  work  is  exces- 
sive. There  is  a  reasonable  limit  to  the  value  of  supervision 
that  may  be  assigned  to  construction  work  and  this  limit  is  ex- 
ceeded when  an  assignment  of  from  48  per  cent  to  108  per  cent 
is  added  to  labor  costs.  Owing  to  the  labor  situation  during  the 
war  period,  it  is  possible  that  a  larger  than  ordinary  amount  of 
supervision  was  necessary.  This  condition  is  now  past  and  it 
is  expected  that  the  company  will  find  a  means  of  reducing  the 
cost  of  supervision.  As  stated  in  the  testimony,  it  is  possible 
that  a  supervision  cost  of  this  proportion  may  be  necessary  in 
connection  with  the  operation  of  toll  plant  and  exchanges  located 
in  larger  centers.  So  far  as  this  particular  plant  and  other  prop- 
erty owned  in  this  state  is  concerned,  we  believe  and  find,  that 
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the  percentages  added  to  labor  costs  to  cover  supervision  are  un- 
reasonable and  not  justified. 

With  the  modifications  mentioned,  the  company  in  1921,  would 
not  receive  a  sufficiently  high  rate  of  return  and  for  that  reason 
the  present  rates  complained  of  are  found  not  to  be  excessive. 
An  analysis  of  the  operating  expenses  for  1921  shows  that  during 
the  last  six  months  there  was  a  considerable  reduction  in  traffic 
expenses,  due  to  reduction  in  the  amount  paid  operators  and  to 
operators'  schooling.  Subscribers'  rentals  based  upon  the  number 
receiving  sei'vice  in  December  would  result  in  an  increase  during 
the  coming  year  of  $1,950.  It  is  a  matter  of  record  and  common 
knowledge  that  conditions  are  getting  back  to  a.  more  normal 
basis  and  for  that  and  other  reasons  a  greater  amount  of  w  .r'.; 
is  being  done  by  a  smaller  number  of  employees.  The  avoraire 
number  of  persons  in  the  employ  of  the  railroads  during  the  last 
six  months  of  1921  compared  with,  the  same  period  of  1020, 
shows  a  decrease  of  416,384,  or  19.7  per  cent.  Compensation 
decreased  $090,829,775,  or  33.9  per  cent.  The  testimony  shows 
that  wages  of  employees  in  the  plant  department  of  the  telephone 
company  were  increased  from  72  to  90  per  cent  over  those  in 
cflFect  in  1915.  That  the  company  has  not  made  nor  does  it  con- 
template making  any  reduction  in  the  present  peak  wages.  Un- 
der this  scale  of  wages  the  company  should,  in  line  with  other 
industries,  effect  an  increase  in  man  hour  productivity.  Charges 
for  operating  expenses  including  both  exchange  and  toll  service 
for  the  past  four  years,  without  any  modification  in  the  amounts 
shown  in  exhibits  or  records  of  the  company  at  Sioux  Falls  are 
as  follows : 

Operating  Expenses  Excluding  Depreciation, 

Pratt  Exhibit  1,  Docket  F-675  1918  $79,442.66 

Pratt  Exhibit  1,  Docket  F-675  1919  110,350.63 

Company  office  records  1920  141,024.82 

Company  office  records  1921  135,530.23 

The  fact  that  extensive  enlargement  of  plant  was  made  during 
the  past  two  years  in  anticipation  of,  and  to  care  for,  future 
development,  the  increase  in  operating  expenses  indicated  above, 
together  with  the  matted  of  supervision  assigned  to  this  exchange, 
accounts  for  the  less  than  fair  rate  of  return  for  1921.  Under 
present  conditions,  labor  costs,  particularly  by  reason  of  the  in- 
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crease  in  efficiency,  are  being  reduced  so  that  with  this  reduction 
end  other  modifications  previously  considered,  together  with  the 
increase  in  telephone  users,  the  company  should  be  able  to  oper- 
ate under  the  present  rates  in  effect.         ^ 

From  all  of  the  evrdence,  we  are  of  the  opinion  and  find  that 
an  order  should  be  entered  dismissing  the  complaint  and  that  the 
gaid  order  should  contain  a  provision  denying  the  application  of 
the  company  for  an  increase  in  its  exchange  rates  at  Sioux  Falls. 


UTAH  PUBIilC  TJTUilTIES  COMMISSION. 

BE  J.  W*  BLAZZARD. 

tCaee  No.  537.] 

Certificates  of  convenience  and  necessity  —  Preference  between  ap* 
plicants  —  Mail  contract. 

A  certificate  of  convenience  and  necessity  to  operate  an  automobile 
stage  line  was  granted  to  an  applicant  who  had  been  rendering  serv- 
ice for  some  time,  in  place  of  a  former  operator,  notwithstanding  the 
fact  that  the  contract  for  carrying  mail  had  been  awarded  to  another 
petitioner,  the  matter  of  carrying  the  United  States  Mail  not  being  a 
question  for  the  Commission  to  consider. 

[July  6,  1^22.]  "  rj 

AppLiCAtiON  for  permission  to  operate  an  automobile  stage 
line^  application  granted. 

Appearances:  J.  W,  Blazzard  petitioner;  J.  H.  O'DriscoU, 
Protestant. 

Greenwood,  Commissioner:  This  matter  was  heard  at 
Kamas,  Utah,  June  14,  1922,  in  connection  with  the  application 
of  J.  H.  CVDriscoU,  for  permission  to  operate  an  automobile 
stage  line  between  Park  City  and  Peoa,  Utah,  via  Kamas  (Case 
No.  555). 

The  applicant  represented  that  he  is  a  resident  of  Kamas, 
Summit  county,  Utah,  and  is  at  the  present  time  operating  a 
stage  line  between  Kamas  and  Park  City ;  that  there  is  sufficient 
business  for  the  installation  of  a  passenger  stage  service  between 
the  points ;  that  he  had  sufficient  equipment  to  handle  the  traffic 
and  take  care  of  the  traveling  public;  that  the  schedule  set  out 
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in  the  application  would  be  the  most  convenient  to  meet  the  de- 
mands of  the  public  and  that  a  rate  of  $1.25  each  way  would  be 
charged. 

A  petition  was  filed^as  Exhibit  "A"  and  signed  by  a  number 
of  business  men  who  are  citizens  and  taxpayers  of  Kamas,  Sum- 
mit county,  Utah,  stating  that  they  favored  the  application  of 
«T.  W.  Blazzard ;  that  he  owns  sufficient  equipment  to  operate  the 
line  and  is  capable  to  serve  the  public  in  a  satisfactory  manner. 

J.  H.  O'Driscoll,  whose  application  is  for  the  same  run,  repre- 
sented that  his  post  office  address  is  Kamas,  and  that  after  July 
Ist  he  would  be  engaged  in  transporting  United  States  Mail  be- 
tween Park  City  and  Peoa;  that  there  is  no  established  service 
for  the  transportation  of  passengers  or  express  between  Park  City 
and  Peoa,  via  Kamas ;  that  the  applicant,  J.  W.  Blazzard,  who  is 
now  engaged  in  transporting  the  United  States  Mail  between 
Park  City  and  Peoa,  had  never  been  authorized  by  the  Public 
Utilities  Commission  of  Utah,  to  transport  passengers  between 
these  points;  that  the  distance  between  Park  City  and  Peoa  is  22 
miles;  that  he  is  equipped  to  carry  passengers  and  ser.'e  the 
traveling  public,  and  will  operate  one  round  trip  daily,  except 
Sundays,  between  the  points  named,  at  the  rate  of  $1.25  be- 
tween Park  City  and  Kamas,  $1.75  between  Park  City  and  Peoa, 
and  60  cents  between  Peoa  and  Kamas. 

The  records  in  the  office  of  the  Commission  disclose  the  fact 
that  one  James  R.  Burbidge  was,  on  June  25,  1920,  granted  a 
certificate  of  convenience  and  necessity  to  operate  an  automobile 
freight  and  express  line  between  Park  City  and  Kamas,  Utah; 
that  said  service  was  given  in  conjunction  with  the  carrying  of 
the  mail;  that  on  August  1,  1921,  Mr.  Burbidge  wrote  the  Cora- . 
mission  that  he  would  like  to  be  released  from  giving  service 
under  said  contract,  and  would  like  to  transfer  with  his  mail 
route  said  passenger  line  to  J.  W.  Blazzard,  of  Kamas.  !N*o 
formal  change  was  made,  for  the  reason  that  no  application  was 
filed  with  the  Commission,  as  instructions  given  September  17, 
1921.  Mr.  Blazzard,  however,  testified  that  the  change  had  been 
made,  and  .he  had  proceeded  to  perform  the  service  up  until  the 
present  time,  and  expected  to  continue  such  service  of  hauling 
passengers  and  express  in  keeping  with  the  understanding  had 
with  -James  B.  Burbidge  and  the  public,  and  understood  that  the 
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Ccmunission  bad  recognized  sudi  service ;  that  the  mail  contract 
awarded  for  the  next  four  years  had  been  given  to  the  petitioner, 
James  H,  O'DriscoU;  but  that  he,  J.  W.  Blazzard,  desired  to 
operate  the  passeiiger  and  express  service,  notwithstanding  he  did 
not  expect  to  carry  the  United  States  Mail  after  July  1st ;  that 
it  would  be  a  great  damage  to  him  if  he  were  refused  the  appli- 
cation. The  matter  of  carrying  United  States  Mail  is  not  a  ques- 
tion for  the  Public  Utilities  Commission  to  consider. 

The  purpose  of  operating  imder  the  Public  Utilities  Act  is  to 
establish  services  which  will  take  care  of  the  traveling  public, 
and  to  combine  the  two,  mail  and  passengers,  has  not  always  been 
satisfactory.  The  time  schedule  of  ^he  mail  is  arranged  by  the 
post  office  department,  and  sometimes  it  happens  that  thq  carry- 
ing of  mail  with  passlengers  is  not  satisfactory  to  the  traveling 
public. 

It  is  evident  that  Mr.  Blazzard  was  on  the  ground  carrying 
passengers  and  express,  and  has  prepared  himself  for  the  giving 
of  that  service,  while  he  was  technically  unauthorized  to  give  the 
service.  It  appears  that  he  took  up  the  labor  and  service  that 
was  being  given  by  Mr.  Burbidge,  and  that  there  is  some  proof 
to  the  effect  that  he  was  giving  satisfactory  and  sufficient  service. 
It  is  true  that  in  some  cases,  as  in  this,  that  mail  contracts  have 
been  taken  at  a  much  lower  figure  than  they  should  have  been, 
for  the  reason  that  they  expected  to  carry  passengers  and  express, 
all  of  which  tends  to  make  such  bids  to  the  Government  for  the 
giving  of  mail  service  unreasonably  low. 

Under  the  showing  it  would  appear  that  Mr.  Blazzard  is  enti- 
tled to  favorable  consideration  of  the  Commission,  and,  in  view 
of  his  having  given  service  for  some  time  and  has  been  careful 
in  the  givijig  of  such  service,  we  are  of  the  opinion  that  the  appli- 
cation  should  be  granted. 

An  appropriate  order  will  be  issued. 

We  concur:  (Signed)  A.  R.  Hey  wood,  Warren  Stoutnour, 
Commissioners. 

ORDER. 

Certificate  of  Convenience  and  Necessity  No.  154. 

At  a  Session  of  the  Public  Utilities  Commission  of  Utah,  held 
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at  its  oflBoe  in  Salt  Lake  City,  Utah,  on  the  6th  day  of  July,  a.  d. 
1922.    Case  No.  537. 

In  the  Matter  of  the  Application  of  J.  W.  Blazzard,  for  per- 
mission to  operate  an  automobile  stage  line  between  Kamas  and 
Park  City,  Utah. 

This  case  beingsat  issue  upon  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
a  report  containing  its  findings,  which  said  report  is  hereby  re- 
ferred to  and  made  a  part  hereof: 

It  is  ordered,  that  the  application  be  granted,  and  that  J.  W. 
Blazzard  be,  and  he  is  hereby,  authorized  to  operate  an  automo- 
bile stage  line  between  Kamas  and  Park  City,  Utah. 

Ordered  further,  that  applicant,  J.  W.  Blazzard,  before  be- 
ginning operation,  shall  file  with  the  Commission  and  post  at 
each  station  on  his  route,  a  schedule  as  provided  by  law  and  the 
Commission's  Tariff  Circular  No.  4,  naming  rates  and  fares  and 
showing  arriving  and  leaving  time  from  each  station  on  his  line; 
and  shall  at  all  times  operate  in  accordance  with  the  rules  and 
regulations  prescribed  by  the  Conunission  governing  the  opera- 
tion of  automobile  stage  lines. 
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CITY  OP  DUCHESN^ 

V. 

DODGE  STAGE  LINE. 

[Case  No.  528.] 

Certificates  of  conx'cnietice  and  necessity  —  Revocation  —  Inadequate 
service  —  Unavoidable  causes, 

A  complaint  asking  that  the  franchise  of  a  stage  line  be  given  to 
others  because  of  failure  to  maintain  regular  service  over  a  mountain 
path  should  be  dismissed  when  the  interruptions  of  service  are  due  to 
such  deep  snow  that  it  is  impossible  to  operate  although  the  company 
has  made  every  effort  to  do  so. 

[July  10,  1922.] 
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Complaint  against  a  stage  line  alleged  to  be  rendering  inade- 
quate service;  complaint  dismissed. 

Appearances:  E.  R.  Hacket,  for  complainant;  B.  W.  Dal  ton 
and  Dan  B.  Shields,  for  defendant. 

Greenwood,  Commissioner:  This  case  came  on  for  hearing 
at  Price,  Utah,  May  25,  1922,  upon  the  complaint  of  the  people 
of  Duchesne,  as  expressed  in  a  resolution  adopted  at  a  mass  meet- 
ing held  March  23,  1922,  together  with  a  protest  and  denial  of 
the  matters  set  out  in  said  resolution. 

At  the  time  of  the  hearing,  there  was  no  one  present  to  repre- 
sent the  citizens  of  Duchesne.  It  was  afterwards  learned,  how- 
ever, that  on  account  of  the  weather  conditions,  they  were  unable 
to  come  to  Price,  and  the  Commission  received  a  communication 
from  L.  A.  Hollinbeck,  stating  the  reasons  why  they  were  not 
there,  and  also  renewing  soiqe  of  the  complaints  expressed  in^the 
resolution,  which  forms  the  complaint  in  this  case. 

The  resolution  referred  to  expressed  a  vigorous  complajnt 
against  the  Dodge  Stage  Line  for  its  inadequate  service  and  total 
want  of  service  to  the  people  of  Duchesne  and  Duchesne  county, 
for  weeks  at  a  time  during  the  winter  of  1921  and  1922;  that 
there  was  an  abandonment  of  the  Helper-Castle  Gate-Duchesne 
road,  and  had  given  only  a  partial  service  on  the  Price-Myton 
road,  because  of  the  heavy  fall  of  snow,  and  the  excessive  mud, 
which  had  made  said  road  impracticable  for  either  wheel  vehicles 
or  for  sleighs. 

The  Dodge  Stage  Line,  in  answering  the  matter  stated  in  the 
resolution,  represents  that  it  has  been  engaged  in  the  automobile 
stage  business  for  more  than  eight  years  past,  operating  in  and 
around  Carbon  county,  Duchesne  and  Uintah  counties,  and  has 
for  some  time  becQ  operating  under  a  certificate  of  convenience 
and  necessity  issued  by  the  Public  Utilities  Commission  of  Utah, 
from  Price  and  Helper  into  the  Uintah  Basin ;  that  the  service 
so  rendered  has  been  given  with  the  very  best  efforts  that  could 
be  put  forth  under  all  the  circumstances  and  conditions;  that  it 
continued  its  operation  over  the  Helper-Castle  Qate-Duchesne 
road  for  one  month  after  the  United  States  Mail  trucks  had  been 
pulled  off  by  the  order  of  the  Government,  and  operated  over  the 
Price-Nyton  road ;  and  that  during'this  time  the  defendant  oper- 
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ated  the  same  with  horses,  sleighs,  and  automobiles;  that  such 
mode  of  travel  was  continued  as  long  as  it  was  practicable  and 
possible,  all  of  which  was  for  one  month  greatly  to  the  inconven- 
ience of  the  traveling  public,  and  at  great  expense  of  the  stage 
line. 

In  support  of  its  contention,  the  defendant,  the  Dodge  Stage 
Line,  introduced  a  letter  written  to  the  Motor  Vehicle  Service 
of  the  Post  Office  Department  of  Washington.  The  following 
is  quoted  therefrom : 

"With  reference  to  your  letter  of  the  7th  instant,  in  whidi 
information  was  requested  as  to  whether  the  road  from  Price  to 
Duchesne,  via  Helper  and  Castle  Gate,  was  actually  open  and 
whether  the  trucks  bad  recently  made  an  effort  to  travel  this  road, 
you  are  informed  that  on  December  21,  1921,  we  made  our  final 
effort  on  this  road  and  managed,  with  the  aid  of  seventeen  men, 
working  all  day,  to  put  six  trucks  across  the  top,  four  incoming, 
loaded  with  trucks  and  two  outgoing,  loaded  with  parcel  post  and 
first-class  mail.  That  was  the  last  day,  so  far  as  I  have  been 
able  to  ascertain  that  trucks  crossed  over  this  winter,  as  it  snowed 
hai^d  that  night  and  next  day. 


-»!• 


"We  left  Price  at  5 :45  by  train  for  Helper,  expecting  to  leave 
there  at  7  a.  m.  but  delays  caused  us  to  wait  until  9  o'clock.  We 
started  with  four  horses  hitched  to  a  light  spring  wagon.  The 
,  road  from  Helper  to  Castle  Gate  was  good,  but  from  Castle  Gate 
on  up  the  canyon  they  were  very  rough  and  frozen  hard,  but  we 
could  have  used  a  truck  for  perhaps  eight  miles  from  Helper.  At 
the  Cottonwood  corral  we  had  to  abandon  the  wagon  and  hitched 
on  to  a  bob-sled.  We  finally  reached  the  lower  station  on  this 
side  at  12 :30,  after  traveling  through  more  than  5  feet  of  snow 
in  several  places.  About  two  miles  above  the  station  we  crossed 
two  snow  slides  20  feet  deep.  At  this  point  where  there  were 
no  drifts  or  slides  we  were  traveling  over  4  feet  o£  snow. 
Through  the  drifts  the  snow  measured  at  least  10  feet  to  the  road 
bed.  As  we  neared  the  summit  the  depth  of  the  snow  increased 
rapidly  until  as  we  crossed  the  top,  a  distance  of  one  mile,  the 
snow  was  5^  feet  on  the  level  and  ranged  from  that  figure  to  15 
feet,  in  several  of  the  drifts.    The  driver,  who  has  made  a  num- 
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jber  of  trips  across  this  winter,  figures  that  the  average  depth 
across  the  top  is  10  feet.  On  March  1st,  he  made  a  trip  from  the 
station  on  this  side  to  the  station  on  the  other  side,  seven  miles, 
and  it  took  ten  head  of  horses  and  two  full  days  to  make  the  trip. 
The  driver  also  told  us  that  after  he  left  the  road  only  two  wagons 
made  the  trip  and  they  had  to  take  off  the  wheels  and  use  poles 
imdemeath  for  skids.  It  took  eight  head  of  horses  to  pull  over 
each  wagon. 

'^I  might  state  that  during  the  trip  we  had  five  terribly  close 
calls  to  sliding  over  the  edge  onto  the  floor  of  the  canyon  many 
hundreds  of  feet  below.  .  .  •  Even  though  the  trip  was  ex- 
tremely dangerous,  I  enjoyed  it  immensely  as  I  saw  more  snow 
than  I  ever  dreamed  existed  in  one  spot  before.  .  .  .The  road 
at  this  hour  is  absolutely  closed  to  all  means  of  transportation 
with  the  exception  of  bob-sleds  and  pack  horses,  and  has  been 
since  the  22nd  day  of  December,  1921,  and  will  be,  in  my  judg- 
ment, at  least  sixty  days  and  perhaps  longer.  ...  Figuring 
on  the  basis  of  $15  for  each  four-horse  outfit,  it  would  take  from 
$90  to  $150  daily  to  handle  all  of  out  mail  and  for  six  months 
this  would  total  $21,600  in  addition  to  our  regular  truck  expenses. 

"In  closing  permit  me  to  express  the  opinion  that  the  party 
who  informed  the  department  that  the  Helper-Castle  Gate- 
Duchesne  road  was  open  to  travel  for  Government  trucks,  was 
either  very  poorly  informed  himself  or  else  had  utter  disregard 
for  the  truck,  and  as  practically  everyone  in  this  county  is  aware 
of  the  facts  in  the  case,  I  am  inclined  to  believe  the  latter  opinion 
correct." 

Other  testimony  was  given  concerning  the  condition  of  the 
road  over  the  pass,  which  would  clearly  indicate  that  efforts  were 
put  forth  by  the  Dodge  Stage  Company  to  keep  open  the  traffic 
between  Helper  and  Duchesne  via  the  mountain  pass. 

The  question  of  why  the  said  stage  line  did  not  operate  over 
the  mountain  from  Helper  to  Duchesne,  was  gone  into  in  other 
cases  heard  at  this  time,  and,  while  the  Comtnission  appreciates 
the  condition  and  the  inconvenience  suffered  by  the  people  of 
Duchesne  and  other  points  in  the  Uintah  Basin,  we  are  of  the 
opinion  that  the  Dodge  Stage  Line  has  been  giving  as  good  serv- 
ice as  could  be  reasonably  expected  with  such  conditions  main- 
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taining,  and  to  cancel  their  right  and  give  it  to  others,  would, 
under  the  hearing,  be  of  no  benefit  to  the  people  of  Duchesne. 
It  would  appear  that  it  is  a  condition,  rather  than  a  disposition 
of  anyone  to  avoid  and  neglect  to  do  what  should  be  done  in  order 
to  carry  out  the  meaning  of  the  law  under  the  circumstances  and 
the  ordej's,  rules  and  regulations  of  the  Conmiission. 

Other  testimony  was  given  to  the  effect  that  the  Dodge  Stage 
Line  Company  has  given  the  best  services  from  the  railroad  into 
the  Basin  for  a  long  time,  and  further,  that  the  conditions  of  the 
roads  everywhere  were  something  unprecedented.  Even  the  offi- 
cials of  Price  testified  to  the  effect  of  the  roads  being  in  such 
condition  that  delivery  vehicles  could  not  operate  within  the 
city ;  and  that  automobiles  were  hauled  off  the  streets  with  horse 
teams. 

It  might  be  well  here  to  observe  that  the  Commission  has  re- 
ceived word  from  various  parts  of  the  state  during  the  last  win- 
ter, of  the  unusual  conditions  which  have  prevented  the  opera- 
tion, of  both  passenger  and  freight  stage  lines. 

From  a  fair  and  impartial  consideration  of  all  the  facts,  con- 
ditions and  circumstances  shown  to  have  existed,  we  are  of  the 
opinion  that  the  complaint,  which  asks  for  the  giving  of  the 
franchise  to  others  rather  than  to  continue  it  to  the  Dodge  Stage 
Line,  has  not  been  made  out,  and  the  complaint  should  be  dis- 
missed. 

An  appropriate  order  will  be  issued. 

We  concur:  (Signed)  A.  R  Hey  wood,  Warren  Stoutnour^ 
Commissioners. 


VERMONT  PUBLIC  SERVICE  COMMISSION. 

FREEHOLDERS  OF  BURLINGTON 

V. 

NEW  ENGLAND  TELEPHONE  &  TELEGRAPH  COMPANY, 

0 

[No.  786.] 

-Rates  —  Tele'phones  —  Be«<denoe  or  "business  use  —  "BhysiiAmi^ 

1.  The  actual  primary  use  of  a  telephone  instrument  in  the  resi- 
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dence  of  a  physician  should  determine  whetl^er  the  service  is  to  be 
charged  for  as  residence  or  business  service. 

Diserimination  —  Rates  —  Telephones  ^  Claaaification  of  use. 

2.  The  application  of  a  business   rate   to  a  residence  where  the 
•  telephone  is  only  used  for  domestic  and  social  purposes,  with  occasional 

use  for  business  purposes,  works  a  discrimination  against  the  residence 
telephone  subscriber;  but  allowing  the  householder,  who  uses  a  tele- 
phone primarily  for  business  purposes  and  only  incidentally  for  other 
purposes,  to  remain  in  the  residence  class  works  a  discrimination  against 
all  other  business  subscribers. 

^ates  —  Telephones  —  tJlassification  of  use  —  Descriptive  word  in 
directory, 

3.  The  addition  of  one  word  such  as  "physician,"  "surgeon," 
"veterinarian,"  "osteopath,"  "chiropractor,"  "nurse,"  "attorney,"  or 
the  addition  of  such  titles  as  "Prof."  **Rev."  or  "Dr."  by  way  of 
identification  ought  to  have  no  bearing  upon  the  question  of  whether 
the  person's  telephone  should  be  classed  as  a  business  or  residence 
telephone,  since  this  is  a  matter  of  convenience  to  the  public  who  use 
the  telephone  system  rather  than  a  benefit  to  the  subscriber  with  whose 
name  the  word  of  description  is  used. 

[May  23,  1922.] 

Petition  alleging  that  increased  rates  for  certain  persons,  in- 
tjluding  doctors,  nurses,  veterinaritos,  osteopaths,  chiropractors, 
etc.,  are  unjustly  discriminatory  and  preferential,  and  that  such 
increases  amount  to  an  excessive  rate;  general  principles  relat- 
ing to  classification  of  telephones  set  forth. 

Appearances :  For  the  petitioners.  Dr.  P.  E.  McSweeney,  pro 
flc,  Dr.  J.  A.  Russ,  pro  se,  Dr.  C.  A.  Pease,  pro  se,  Dr.  J.  K. 
Cheney,  pro  se ;  for  the  petitionee,  George  F.  Grant,  Esq. 

By  the  Commission:  This  is  a  petition  of  Dr.  P.  E.  Mc- 
Sweeney and  others  setting  forth  that  the  New  England  Tele- 
phone &  Telegraph  Company,  which  operates  the  telephone  sys- 
tem in  the  city  of  Burlington,  had  on  or  about,  the  first  day  of 
January,  1921,  increased  the  telephone  rates  approximately 
forty  per  cent  in  the  dwelling  houses  of  the  petitioners;  that 
said  increases  were  not  general,  being  applied  only  to  certain 
persons  including  doctors,  nurses,  veterinarians,  osteopaths,  and 
<5hiropractors;  that  said  increases  are  unjustly  discriminatory 
and  preferential  in  that  they  apply  only  to  some  of  the  persons 
having  telephones  installed  in  their  dwelling  houses  and  not  to 
all;  and  that  said  increases  amount  to  an  excessive  rate;  and 
praying  for  a  hearing. 
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A  public  hearing  was  held  at  the  time  and  with  the  appear- 
nnces  above  set  forth. 

From  the  evidence  we  find  that  heretofore,  in  some  cases^ 
physicians,  dentists,  veterinarians,  and  nurses,  in  the  city  of 
Burlington,  who  have  had  telephones  in  their  places  of  residence 
have  made  use  of  those  telephones  to  a  greater  or  less  extent  for 
business  purposes ;  that  some  of  the  persons  so  situated  have  main- . 
tained  business  offices  with  telephone  service  at  such  offices  where 
the  greater  part  of  their  business  was  transacted  and  have  alsa 
had  telephones  at  their  places  of  residence,  made  use  of  for  social 
and  domestic  purposes  and  to  some  extent  for  business ;  that,  in 
some  cases,  the  only  places  of  business  or  offices  maintained,  by 
such  persons  were  at  their  places  of  residence. 

Prior  to  the  1st  of  January,  1921,  all  such  residences  were 
charged  the  residential  rate  for  use  of  telephones  there  installed, 
without  particular  reference  to  the  use  to  which  those  telephones- 
were  put  by  the  subscribers.  This  residential  rate  was  substan- 
tially less  than  what  is  called  by  the  telephone  company,  busi- 
ness rates.^*  On  or  about  the  date  last  mentioned  the  telephone 
company  sought  to  apply  to  such  residences  as  made  any  use  of 
the  telephones  there  installed  for  business  purposes,  the  regular 
business  rate,  thereby  increasing  the  rate  to  that  extent;  and 
these  increases  constitute  one  item  about  which  the  petitioners 
now  complain.  K'o  new  rates  were  filed  but  a  change  was  made 
in  the  application  of  the  existing  rate  schedule  to  certain  resi- 
dences. 

Another  item  in  the  specification  of  the  petitioners,  by  way  of 
complaint,  was  the  action  of  the  telephone  company  taken  at  the 
same  time  the  change  of  classification  was  made,  against  the 
publication  in  the  telephone  directory  of  any  words  indicating 
the  business  of  the  subscriber.  The  telephone  company  claim 
that  where,  after  the  subscriber's  name,  any  such  words  as  "phy- 
8ician,"  or  "doctor"  were  used,  that  the  use  of  such  words  de- 
termined the  question  as  to  whether  the  telephone  was  a  residence 
or  business  telephone  and  placed  the  telephone  subscriber  in  the 
class  paying  the  regular  business  rate,  the  telephone  company 
claiming  that  any  such  words  were  an  advertisement  of  the  sub- 
scriber's profession  or  business  and  fixed  the  telephone  as  belong- 
ing to  the  business  class. 
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The  petitioners  claimed,  on  the  other  hand,  that  any  such 
words  as  those  indicated  were  merely  used  by  way  of  identifica- 
tion of  the  subscriber  and  had  nothing  to  do  in  determining  the 
question  of  classification. 

The  petitioners  also  claimed  that  where  a  telephone  w'as  lo- 
cated in  a  residence,  that  fact  alone  determined  to  which  class 
for  rate  making  the  telephone  should  be  assigned,  without  regard 
to  the  use  that  was  made  of  the  instrument. 

[1]  The  Commission  are  not  able  to  agree  fully  with  the  claims 
of  either  of  the  parties.  On  the  one  hand  it  does  not  seem  rea- 
sonable that  a  telephone  located  in  a  place  of  residence  should 
pay  a  business  rate  simply  because  the  owner  of  the  premises  and 
subscriber  of  the  telephone  chances  to  be  a  physician;  and,  on 
the  other  hand,  it  seems  equally  unreasonable  for  the  telephone 
subscriber  who  uses  his  residence  as  a  principal  place  of  business 
to  get  behind  the  fact  that  it  is  a  residence  and  thereby  save  him- 
self from  paying  a  business  rate.  Why  should  not  the  fact  of 
use  determine  whether  the  telephone  should  pay  the  residence  or 
business  rate  ?  If  the  primary  use  of  the  instrument  located  in 
a  residence  is  for  business  and  the  use  for  social  and  domestic 
purposes  is  secondary,  there  would  seem  to  be  no  reason  why  the 
telephone  should  not  be  classed  as  a  business  telephone  and  pay 
the  higher  rate ;  but,  if  the  principal  use  of  the  telephone  located 
in  the  residence  is  for  such  ordinary  social  and  domestic  concerns 
as  naturally  come  from  the  needs  and  social  relations  of  the  fam- 
ily, the  instrument  should  not  be  classed  as  a  business  telephone 
simply  because  the  subscriber  has  occasion,  at  times,  to  make  use 
of  it  in  his  business  affairs. 

To  bring  this  matter  a  step  nearer  to  the  particular  case  at 
hand,  it  seems  clear  to  the  Commission,  that,  where  a  physician 
or  person  in  like  situation,  maintains  an  office  at  which  the  prin- 
cipal part  of  his  business  is  done,  but  also  has,  at  his  place  of 
residence,  a  telephone  instrument  used  by  the  family  and  used 
by  him,  at  times,  as  occasion  requires,  in  his  business,  such  a 
house  telephone  should  be  treated,  in  classifying  it  for  rating, 
as  a  residence  telephone ;  but  where  a  physician,  or  other  person 
in  like  situation,  does  the  major  part  of  his  business  at  his  resi- 
dence and  uses  the  house  telephone  for  that  business  to  the  ex- 
tent that  what  use  is  made  of  the  instrument  by  the  family  for 
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social  and  domestic  purposes  is  secondary  to  the  business  use, 
that  telephone  should  be  classed  as  a  business  telephone  and  pay 
the  higher  rate. 

To  sum  the  matter  up  briefly,  the  Commission  are  of  the  opin- 
ion that  actual  use  should  determine  to  which  class,  whether 
residence  or  business,  a  telephone  should  belong. 

[2]  As  to  the  claim  of  the  petitioners  that  the  application  of 
the  business  rate  to  their  residences  in  the  manner  in  which  the 
telephone  company  has  proposed,  is  discriminatory,  and  the 
^laim  of  the  petitionee  that  the  former  practice  of  charging  only 
a  residence  rate  to  a  physician  using  his  house  telephone  to  a 
large  extent  for  business  purposes  is  likewise  di^riminatory, 
the  considerations  ^ready  set  forth  would  seem  to  draw  the  linQ 
with  sufficient  certainty  between  what  is  and  what  is  not  discrim- 
ination ;  but,  to  make  the  matter  clearer,  we  hold  that  any  appli- 
cation of  a  business  rate  to  a  residence  where  the  telephone  is 
only  used  for  domestic  and  social  purposes  with  occasional  use 
for  business  purposes,  works  a  discrimination  against  the  resi- 
dence telephone  subscriber;  and  that  allowing  the  householder 
who  uses  a  telephone  primarily  for  business  purposes,  and  only 
incidentally  to  that  for  other  purposes  to  remain  in  the  residence 
class,  works  a  discrimination  against  all  other  business  subscrib- 
ers. 

[3]  To  consider  briefly  the  question  raised  as  to  the  addition 
of  any  explanatory  words  after  the  names  of  subscribers  in  the 
telephone  company's  directory,  the  purpose  for  which  the  direc- 
tory is  published  and  used  should  be  considered.  That  purpose 
would  seem  to  be  to  give  the  subscribers  to  the  telephone  ex- 
change information  as  to  all  the  people  iwnnected  with  that 
telephone  system,  so  that,  by  referring  to  the  directory,  it  could 
be  determined  whether  an  individual  with  whom  a  subscriber 
wished  to  communicate  by  telephone  was  /connected  with  the 
system;  and,  in  order  to  supply  that  information,  the  names 
of  the  subscribers  appear  in  the  telephone  directory.  The  names 
describe  the  persons  and,  to  some  extent,  give  the  required  in- 
formation, but  there  may  be  two  persons  of  the  same  name  or 
two  persons  of  similar  names.  The  subscriber,  examining  the 
directory  for  information  may  not,  without  some  further  words 
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of  designation  than  the  name  itself,  be  certain  whether  the  per- 
son named  is  the  identical  individual  with  whom  he  desires  to 
communicate ;  and  it  does  not  seem  unreasonable  to  the  Commis- 
sion that  the  addition  of  one  word  such  as  "physician,"  "surgeon," 
"veterinarian,"  "osteopath,"  "chiropractor,"  "nurse,"  "attor- 
ney," or  the  addition  of  such  titles  as  "Prof.,"  "Eev.,"  or  "Dr.," 
by  way  of  identifying  the  person,  ought  to  have  any  bearing  up- 
on the  question  of  whether  the  person's  telephone  should  be  classed 
as  a  business  or  residence  telephone.  It  is  rather  a  matter  of 
convenience  to  the  public  who  use  the  telephone  system  than  a 
benefit  to  the  subscriber  against  whose  name  the  word  of  de- 
scription is  used ;  and  if  one  of  the  rules  of  the  New  England 
Telephone  &  Telegraph  Company  is  that  such  words  of  descrip- 
tion shall  determine  the  classification  of  the  telephone  for  rate 
making,  the  rule,  in  our  opinion,  should  be  modified. 

We  do  not,  at  this  time,  attempt  to  apply  the  principles  set 
forth  in  this  report  to  any  particular  case;  but  leave  the  appli- 
cation to  be  made  by  the  petitionee  in  accordance  with  the  views 
herein  expressed. 
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CITY  OF  HOUSTON  et  al. 
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SOUTHWESTERN  BELL  TELEPHONE  COMPANY. 

[No.  219.] 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY 
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CITY  OF  HOUSTON  et  aL 

[No.  220.] 

(—  U.  S.  — ,  66  L.  ed.  — ,  42  Sup.  Ct  Rep.  486.) 

Injunction  —  Ordinance  rate  —  Confiscation, 

A  rate  for  telephone  service  fixed  by  an  ordinance  ihould  be 
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enjoined  where  there  is  a  clear  preponderance  of  the  evidence  in  favor 
of  the  conclusion  that  the  ordinance  rate  is  confiscatory. 


Ctmstitutional  law  —  Bolice  power  —  Municipalities  --  Bate  maTcing. 

Discussion  of  the  constitutional  provision  prohibiting  municipal 
corporations  from  making  rate  contracts  for  the  future  which  may  not 
be  modified  at  any  time  by  appropriate  action  of  the  municipality, 
p.  796. 

Apportionment  —  Telephones  —  Division  of  toUs. 

Discussion  of  the  division  of  tolls  between  a  company  operating 
a  local  exchange  and  a  parent  company  operating  lines  throughout  the 
state  and  in  other  states,  p.  707. 

Beturn  •—  Operating  expenses  —  Payment  to  parent  company  —  TelC' 
phone  supplies. 

Discussion  of  payments  to  a  parent  company  for  services  and 
supplies,  p.  798. 

Contract  —  Necessity  for  mutuality  —  Rates  —  Municipalities. 

Discussion  of  the  necessity  for  mutuality  in  order  to  make  a  rate 
contract  between  a  municipality  and  a  public  utility  binding,  p.  799. 

Valuation  •—  Going  value  —  Dependent  upon  utility* s  history. 

Statement  that  whether  going-concern  value  should  be  considered 
and  allowed  in  a  rate  proceeding  depends  upon  the  financial  history  of 
the  utility,  p.  799. 

Appeal  and  review  —  Procedure  •—  Briefs  and  records. 

Discussion  of  the  requirements  of  briefs  and  records  on  appeal  to 
the  United  States  Supreme  Court,  p.  800. 

[May  29,  1922.] 

Oboss  Appeals  from  the  District  Court  in  a  suit  to  restrain 
the  enforcement  oA  an  ordinance  prescribing  rates  for  telephone 
service,  based  upon  the  claim  that  the  rates  are  confiscatory'; 
decree  enjoining  the  enforcement  of  the  (Ordinance  aflBrmed. 

Appearances:  W.  J.  Howard,  Sewall  Myer,  and  A.  E.  Amer- 
man,  for  the  city  of  Houston ;  C.  M.  Bracelen,  Nelson  Phillips, 
W.  H.  Duls,  and  N.  T.  Guernsey  for  the  Southwestern  Bell  Tele- 
phone Company. 

Mr,  Justice  Clarke  delivered  the  opinion  of  the  court : 
These  are  cross  appeals  in  a  suit  to  restrain  the  enforcement 
of  an  ordinance  enacted  by  the  city  of  Houston,  Texas  (herein- 
after referred  to  as  the  City),  prescribing  rates  for  telephone 
service,  based  upon  tte  claim  that  the  rates  are  confiscatory. 

The  Master  to  whom  the  case  was  referred  found  that  the  rates 
were  clearly  confiscatory,  and  the  district  court,  while  modifying 
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Lis  findings  in  some  respects^  confirmed  his  report,  and  in  its 
decree  enjoined  the  enforcement  of  the  ordinance.  A  Federal 
constitutional  question  being  involved,  a  direct  appeal  brings 
the  case  to  this  court  for  review. 

The  Constitution  of  Teias,  adopted  in  1876,  §  17,  article  1, 
provides : 

**N"o  irrevocable  or  uncontrollable  grant  of  special  privileges  or 
immunities  ^hall  be  made ;  but  all  privileges  and  franchises 
granted  by  the  legislature  or  created  under  its  authority  shall 
be  subject  to  the  control  thereof." 

It  has  been  definitely  decided  that,  while  municipal  corpora- 
tions in  Texas,  as  agencies  of  the  state,  may  have  the  power  to 
prescribe  rates  for  public  service  corporations,  this  provision  of 
the  Constitution  prohibits  their  making  contracts  for  the  future 
which  may  not  be  modified  at  any  time  by  appropriate  action 
-of  the  niunicipality.  San  Antonio  Traction  Co.  v.  Altgelt,  200 
U.  S.  304,  50  L.  ed.  492,  26  Sup.  Ct.  Rep.  261;  San  Antonio  v. 
San  Antonio  Pub.  Service  Co.  255  TJ.  S.  547,  P.TJ.R.1921D, 
412,  65  L.  ed.  777,  41  Sup.  Ct.  Eep.  428,  and  Southern  Iowa 
Electric  Co.  v.  Chariton,  255  TJ.  S.  539,  P.U.R.1921D,  275,  65 
3L.  ed.  764,  41  Sup.  Ct.  Rep.  400. 

The  ordinance  here  involved  was  passed  in  1909,  and,  there- 
fore, this  state  of  the  law  would- remove  aU  question  of  contract 
from  the  case,  if  it  were  not  that,  in  1915,  the  appellee  in  No. 
219,  the  Southwestern  Bell  Telephone  Company  (hereinafter 
referred  to  as  the  Company),  by  purchase  and  merger  acquired 
^11  of  the  property  of  a  local  corporation,  the  "Houston  Home 
Telephone  Company,"  and  duly  accepted  an  ordinance  by  which 
the  City  approved  the  merger.  This  ordinance  contained  the  pro- 
vision that  the  Company  "agrees  that  it  will  not  increase  rates 
AS  at  present  charged  by  it  for  service  in  the  city  of  Houston, 
unless  it  appears  upon  a  satisfactory  showing  .  .  .  that  there 
exists  a  necessity  for  an  increase  of  charges,  in  order  that  the 
said  company  may  earn  a  fair  return  upon  its  capital  actually 
invested  in  the  Houston  plant." 

It  is  now  contended  by  the  City  that  the  acceptance  of  this 
ordinance  estops  the  Company  from  asserting  that  the  value  of 
its  plant,  as  of  the  date  of  the  inquiry,  and  not  the  cost  of  it, — 

P.U.R.1922D. 


796  UNITED  STATES  SUPRE^fE  COURT.      ^ 

the  ^'capital  actually  invested," — shall  he  the  hasis  for  rate  mak- 
ing, but  the  Company  contends  that  the  quoted  provision  of  the 
state  Constitution  rendered  the  City  incapable  of  contracting  by 
such  an  ordinance,  and  that  therefore  it  is  void  and  not  binding 
on  either  party. 

The  Master,  treating  the  merger  ordinance  as  void,  determined 
the  value  of  the  property,  used  and  useful  in  the  operations  of 
the  Company,  on  the  basis  of  its  value  at  the  time  of  the  taking 
of  the  testimony  in  1919,  to  be  $6,000,000 ;  that  the  Company's 
total  revenues  for  1919,  computed  on  the  ordiYiance  rates, 
amounted  to  $908,258,  and  that  its  total  expenses  were  $1,214,- 
462,  thus  showing  a  net  loss  to  the  Company  for  the  year  of 
$306,204,  without  making  any  allowance  for  interest  upon  tlie 
investment. 

Upon  exceptions  to  the  report  of  the  Master,  the  district  court 
decided  that  the  Company  was  bound  by  the  merger  ordinance 
of  1915  to  accept  the  cost  of  its  plant,  as  distinguished  from  its 
value  at  the  time  of  the  inquiry,  as  the  basis  for  rate  making, 
and  thereupon  reduced  the  valuation  of  the  Company's  property 
to  $4,571,567.  The  court  also  reduced  the  allowance  of  "reserve 
for  annual  depreciation,"  as  found  by  the  Master,  from  $348,150 
to  $289,380.  After  making  these  and  some  other  deductions  the 
court,  nevertheless,  found  that  the  operating  expenses  of  the  Com- 
pany, not  making  any  allowance  for  return  on  the  investment, 
exceeded  the  income  during  1919  by  the  sum  of  $247,434.  We 
fully  agree  with  the  district  court  that  there  is  a  clear  prepon- 
derance of  the  evidence  in  favor  of  the  conclusion  that  the  ordi- 
nance rate  was  confiscatory,  and  the  decree  of  the  court  will, 
therefore,  be  affirmed. 

The  decree  enjoining  the  City  from  enforcing  the  rate  ordi- 
nance provides  that  the  City  shall  have  the  right  to  apply  for  a 
modification  of  it  whenever  it  shall  be  made  to  appear  that,  by 
reason  of  change  of  circumstances  or  conditions,  the  rates  pre- 
scribed by  the  ordinance  [of  1909]  are  sufficient  to  yield  a  fair 
return  upon  the  capital  of  the  Company  actually  invested,  and 
also  that  the  decree  is  without  prejudice  to  the  rights  of  the  City 
to  exercise  its  rate-making  power  within  constitutional  limits. 
This  form  of  decree  and  the  change  in  business  conditicms  since 
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it  was  entered  render  it  so  probable  that  there  will  be  further 
controversy  as  to  what  are  reasonable  rates  for  telephone  service 
in  the  City,  in  which  it  will.be  important  to  determine  what  the 
legal  basis  is  for  determining  the  value  of  the  Company's  prop- 
erty, that  we  think  it  proper  to  consider  several  of  the  assign- 
ments of  error  presented  by  the  appeal  and  cross  appeal,  al- 
though our  conclusions  with  respect  to  them  will  not  modify  the 
lesult  we  have  stated  of  this  review. 

While  the  City's  assignments  of  error  are  numerous,  in  the 
brief  they  are  frankly  limited  to  three : 

First:  That  the  division  of  receipts  derived  by  the  Company 
from  long-distance  tolls,  approved  by  the  court,  was  not  a  fair 
or  adequate  one.  '    , 

The  Company  not  only  operated  the  Houston  local  exchange, 
but  it  owned  and  operated  long-distance  toll  lines,  connecting  the 
local  exchange  with  various  towns  and  cities  in  Texas  and  sev- 
eral other  states.  The  property  used  in  the  long-distance  service, 
which  was  not  also  used  in  the  local  service,  was  not  included  in 
valuing  the  investment  for  determining  local  rates,  but,  as  the 
local  lines  were  used  to  the  extent  of  permitting  a  subscriber  to 
connect  from  his  home  or  office  station  with  the  long-distance 
lines  through  the  long-distance  station,  the  Company,  in  practice, 
.  and  for  the  purposes  of  this  suit,  credited  the  local  exchange  with 
25  per  cent  of  the  long-distance  toll  revenues  received  from  calls 
originating  in  Houston  as  compensation  for  the  use  made  of  the 
local  plant  in  rendering  long-distance  service.  The  City  con- 
tends that  this  allowance  is  not  enough,  but  that  it  should  be  at 
least  60  per  cent.  Both  the  court  and  the  Master  found :  That 
the  proportion  so  credited  from  long-distance  tolls  was  greater 
than  that  allowed  to  any  one  of  eight  independent  exchanges  in 
the  state  of  Texas  by  independent  long-distance  toll  lines  with 
which  they  were  connected;  that  the  amount  is  larger  than  that 
paid  by  the  Company  to  over  300  independent  exchanges  with 
which  it  has  like  connections;  and  that  the  allowance  is  one-cus- 
tomarily  approved  by  state  Commissions  throughout  the  country. 
Compared  with  the  formidable  and  very  convincing  evidence  on 
which  these  conclusions  rest,  the  testimony  introduced  by  the 
City  is  meager  and  unsatisfactory,  and  we  agree  with  the  district 
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court  that,  upon  the  record  before  us,  the  allowance  was  reason- 
iibly  sufficient. 

Second  and  third:  The  American  Telegraph  &  Telephone 
Company  owns  substantially  all  of  the  stock  of  the  Company 
and  a  large  majority  of  the  stock  of  the  Western  Electric  Com- 
pany. From  the  American  Tel^raph  &  Telephone  Company 
the  Company  leases  its  instrumeiits  and  secures  their  mainte- 
nance and  renewal,  and  from  the  Western  Electric  Company  it 
obtains  the  greater  part  of  its  equipment  and  supplies  used  in 
operating  its  local  exchange.  It  is  contended  by  the  City  that 
no  fair  disclosure  was  made  of  the  profits  made  by  the  furnish- 
ing companies  on  the  instruments  and  on  the  material  and  sup- 
plies so  furnished,  and  that,  for  this  unique  reason,  the  Com- 
pany should  not  be  heard  in  a  court  of  equity  and  the  case  should 
be  dismissed.  It  is  true  that  the  Company  did  not  introduce 
proof  to  show  what  the  profits  of  the  two  companies  were,  either 
upon  the  business  done  with  it  or  on  their  entire  business;  but 
it  did  introduce  much  evidence  tending  to  show  that  the  charge 
made  and  allowed  for  the  services  rendered  and  supplies  fur- 
nished by  them  was  reasonable  and  less  than  the  same  could  be 
obtained  for  from  other  sources.  Under  the  circumstances  dis- 
closed in  the  evidence,  the  fact  that  the  American  Telegraph  & 
Telephone  Company  controlled  the  Company  and  the  Western 
Electric  Company  by  stock  ownership  is  not  important  beyond 
requiring  close  scrutiny  of  their  dealings  to  prevent  imposition 
upon  the  community  served  by  the  Company,  but  the  court  recog- 
nized and  applied  this  rule.  Here  again,  the  evidence  intro- 
duced by  the  City  was  meager  and  indefinite,  while  that  of  the 
Company  was  exceptionally  full  and  complete,  and  both  con- 
tentions must  be  denied. 

In  its  cross  appeal  the  Company  assigns  as  error  the  holding 
of  the  district  court  that  the  Merger  Ordinance  of  1915*obliges 
the  Company  to  accept  the  cost  of  its  physical  plant  as  the  basis 
for  rate  makings  instead  of  the  usual  basis,  the  value,  at  the 
time  of  the  inquiry,  of  the  property  used  and  useful  in  operat- 
ing the  plant.  Willcox  v.  Consolidated  Gas  Co.  212  IT.  S.  19, 
52,  53  L.  ed.  382,  399,  48  L.RA.(N.S.)  1134,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034;  Minnesota  Bate  Cases  (Simpson  t. 
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Shepard)  230  TT-.S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  H51, 
33  Sup.  Ct  Eep^  729,  Ann.  Cas.  1916A,  18;  Denver  v.  Denver 
Union  Water  Co.  246  TJ.  S.  178,  62  L.  ed.  649,  P.XJ.E.1918C, 
640,  38  Sup.  Ct.  Eep.  278.     The  asserted  reason  for  this  con- 
tention is  that  the  Merger  Ordinance  of  1915  and  the  acceptance 
of  it  by  the  Company  did  not  constitute  a  contract  binding  upon 
either  the  City  or  the  Company,  but  that,  though  contractual 
,    in  form,  it  was  void  under  the  provisions  of  the  state  Constitu- 
tion and  the  decisions  cited  supra.    In  its  answer  the  City  avers 
•that  it  did  not  and  could  not,  by  that  ordinance  or  otherwise, 
limit  its  rate-making  power  for  the  future.     But,  notwithstand- 
ing this  agreement  of  the  parties  that  the  Merger  Ordinance  was 
void,  the  court  held  that  the  Company,  having  accepted  and 
acted  upon  it,  was  estopped  to  claim  that  it  was  not  bound  by 
its  terms.    Misrepresentation  not  being  involved,  mutuality  was 
necessary  to  any  estoppel  growing  out  of  this  transaction,  and 
while  thus  asserting  that  the  ordinance  is  void  as  to  itself,  the 
City  may  not  successfully  assert  that  its  adversary  is  bound  by 
the  acceptance  of  it.    We  think  that  neither  party  was  bound  by 
the  ordinance  and  the  acceptance  of  it,  that  the  district  court 
fell  into  error,  and  that  the  proper  base  for  rate  making  in  the 
case  is  the  fair  value  of  the  property,  useful  and  used  by  the 
Company,  at  the  time  of  the  inquiry. 

The  Master  recognized  "going-concern  value"  as  an  element 
to  be  taken  into  consideration  in  determining  the  value  of  the 
Company's  property,  and  for  this  allowed  $765,000,  which  was 
included  in  the  value  which  he  fixed  upon  the  plant.  The  court, 
however,  changing  the  base  from  the  value  of  the  property  to  the 
cost  of  it,  concluded  that,  imder  the  agreement  in  the  Merger 
Ordinance,  no  such  allowance  should  be  made,  but  stated,  in- 
cidentally, in  its  opinion,  that  if  it  had  made  such  an  allow^ce, 
it  would  not  have  been  in  excess  of  one-half  the  amoimt- allowed 
by  the  Master.  To  thus  reject  going-concern  value  is  assigned 
as  error  by  the  Company. 

Whether  going^ncem  value  should  be  considered  and  al- 
lowed at  all  in  determining  the  base  for  rate  making,  and,  if 
allowed,  what  the  amount  of  it  should  be,  depends  upon  the  finan- 
cial history  of  the  Company  (Galveston  Electric  Co.  v.  Galveston, 
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decided  April  10th  [—  TJ.  S.  — ,  P.U.R.1922D,  159,  42  Sup. 
Ct  E^p.  351]),  and  it  is  impossible  for  us  to  determine  whether 
the  requisite  history  for  deciding  this  question  is  to  be  found 
in  the  three  large  volumes  of  the  transcript  of  the  record  of  the 
(fase,  containing  1,664  pages,  without  reading  the  whole  of  it. 

Equity  Rule  No.  75  provides  that  evidence  to  be  included  in 
the  record  shall  not  be  set  forth  in  full,  but  shall  be  stated  in  a 
simple  and  condensed  form;  and  Rule  21  of  this  court  provides 
that  briefs  of  the  argument  shall  be  filed  in  each  case,  with  ref- 
erences to  the  pages  of  the  record  and  the  authorities  relied  upon 
in  support  of  each  point.  The  first  of  these  rules  has  been 
wholly  ignored  in  the  printing  of  this  record,  and  the  second 
has  been  so  neglected  in  the  preparation  of  the  briefs  tiiat  it  is 
impossible  for  the  court  to  consider  this  question  except  by  itself 
reading  and  briefing  the  voluminous  record.  This  we  cannot 
consent  to  do,  and  for  the  reason  that  the  record  and  briefs  are 
•  not  prepared  in  conformity  with  the  rules  prescribed  by  this 
court,  we  decline  to  consider  this  assignment  of  error. 

The  other  questions  argued  in  the  /briefs  must  necessarily  be 
presented  so  differently  on  any  further  hearing  of  the  issues  in- 
volved that  discussion  of  them  here  would  be  profitless.  The 
decree  of  the  District  Court  must  be  affirmed. 


GOIiORADO  PUBLIC  UTHjITIES  COMMISSION. 

RE  COLORADO  POWER  COMPANY. 

(Decision  No.  527;   Investigation  &  Suspension  Docket  No.  40.)' 

Procedure  —  Demurrer  —  Unheard  —  Considered  over  rules, 

i.  A  rate  case  may  properly  proceed  without  disposing  of  a  de- 
murrer interposed  by  one  of  the  parties,  since  under  the  Colorado  code, 
a  demurrer  not  being  heard  is  thereby  deemed  to  have  been  overruled. 

Constitutional  law  —  Impairment  of  contract  —  Convmission  potcer9 
—  Bates, 

2.  A  change  in  contract  rates  made  by  the  state  through  a  Com- 
mission in  its  regulatory  capacity  is  not  in. violation  of  the  Constitu- 
tion of  the  state  of  Colorado  or  of  the  United  States. 
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Bates  —  JPowera  of  Commission  —  Home  rule  cities  —  Wholesale  sup- 
ply contract, 

3.  The  Colorado  Commission  has  jurisdiction  over  a  rate  contract 
for  power  supplied  to  a  company  distributing  power  in  a  home  rule 
city  when  the  energy  is  received  in  a  substation  outside  of  the  city. 

Valuation  —  Reproduction  cost  —  Average  prices. 

4.  A  Commission  appraisal  of  the  property  of  a  power  company 
was  based  on  normal  cost  of  reproduction  new,  with  consideration  sla 
to  the  periods  of  construction,  and  reflecting  average  costs  over  these 
periods,  so  that  the  cost  used  was  neither  the  highest  nor  the  lowest 
but  included  these  in  the  average  whenever  available,  so-called  war 
prices  being  given  consideration  only  as  they  entered  into  averages 
or  influenced  the  general  trend  of  labor  and  material  cost. 

Valuation  —  Reorganization  or  purchase  price  cost. 

6.  The  fair  value  of  a  power  company's  property  which  has  been 
constructed  by  different  companies  at  different  periods  ought  not  to 
be  determined  at  the  reorganization  or  purchase  price  cost. 

Rates  —  Electricity  —  Firm  pouyer  —  Dump  power. 

6.  Power  furnished  continuously  to  large  consumers  causing  the 
principle  system  peaks  which  were  simultaneous  with  other  peaks,  and 
causing  a  wider  variation  of  load  than  any  other  consumers,  was  held 
to  be  "firm  power''  although  sold  at  ''dump  power"  rates  because  of 
inability  to  dispose  of  the  entire  product  of  an  overbuilt  system  at 
regular  rates. 

Valuation  —   Segregation   of  nonpaying  property   —   Electricity  -« 
Dump  power  service. 

7.  The  property  of  a  power  company  which,  on  account  of  over 
development,  is  obliged  to  sell  energy  which  is  in  fact  "firm  power" 
at  "dump  power"  prices  should  be  apportioned  between  the  firm  power 
users  and  the  dump  power  users  for  the  purpose  of  fixing  of  "firm 
power"  rates,  when  the  company  ia  unable  to  dispose  of  the  surplus 
energy  at  the  regular  rate. 

Apportionment  •—  Electric  property  •—  Firn^  power  and  dump  power 
users. 

8.  A  transmission  line  used  jointly  by  "firm"  and  so-called  "dump 
power"  consumers  was  allocated  on  the  basis  of  the  relative  traffic  over 
the  lines,  and  a  percentage  ratio  as  between  firm  power  use  and  the 
total  use  of  the  line  was  thereby  determined. 

Hetum  —  Operating  expenses  —  Income  tax* 

9.  Income  tax  is  not  properly  chargeable  as  an  operating  expense. 

Valuation  —  Going  concern  value  —  Attachment  of  business. 

10.  A  utility  plant  which  has  an  established  business  attached  is 

more  valuable  than  one  without  business  and  should   be   allowed   a 

reasonable  amount  for  going  concern  value. 
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Apportionment  —  Operating  expenses  —  Electricity  —  Firm  power 
and  dump  users. 

Discussion  of  the  apportionment  of  operating  expenses  of  an  elec- 
tric utility  between  firm  power  and  dump  power  consumers,  p.  S3S. 

[April  19,  1922.] 

Petition  by  an  electric  utility  for  increased  power  rates ;  pro- 
posed rate  schedules  permanently  suspended. 

Appearances:  William  V.  Hodges  and  D.  Edgar  Wilson,  of 
Denver,  for  applicant,  the  Colorado  Power  Company;  I-ee  & 
Shaw,  of  Fort  Collins,  for  the  Western  Light  &  Power  Company ; 
Dubbs  &  Vidal,  of  Denver,  for  American  Smelting  and  Refining 
Company  and  the  Yak  Mining,  Milling  &  Tunnel  Company; 
Warwick  M.  Downing,  of  Denver,  for  the  Tonopah  Placers  Com- 
pany and  the  Wellington  Mines  Company;  Whitehead  &  Vogl, 
of  Denver,  for  the  Big  Five  Mining  Company ;  Barney  L.  What- 
ley,  of  Denver,  for  the  Down  Town  Mines  Company,  the  Ibex 
Mining  Company,  the  Western  ^linc  Concentrating  Company, 
Cramer  &  Company,  John  Cortellini,  the  Garbut  Leasing  Com- 
pany, Izard,  Mikado  &  Bums  Leases,  Eobert  E.  Lee  Lease,  Kan- 
awah  Gold  Mining  Company,  Iron-Silver  Mining  Company,  the 
Royal  Tiger  Mines  Company,  W.  F.  Page,  W.  E.  Bowden,  the 
Ferro- Alloy  Company,  Board  of  Mines  and  Commerce  of  George- 
town, Colorado ;  the  Colorado  Central  Mines  Company,  the  Lead- 
ville  Chamber  of  Commerce  and  the  Bureau  of  Mines  and  Com- 
merce of  Idaho  Springs,  Colorado;  George  E.  Collins,  of  Den- 
ver, for  the  Colorado  Metal  Mining  Association;  H.  O.  Andrew, 
of  Boulder,  for  the  L.  A.  Ewing  Company;  John  R.  Wolf,  of 
Boulder,  for  the  Up-to-Date  Mining  Company;  H.  F.  Lampshire, 
of  Silver  Plume,  Colorado,  for  the  Board  of  Mines  and  Trade, 
Silver  Plume ;  E.  S.  Stewart  for  the  Argo  Tunnel,  Idaho  Springs, 
Colorado;  F.  L.  Palmquist  for  the  Wahsatch-Colorado  Mining 
Company,  of  Silver  Plume;  H.  S.  Noble  for  the  Western  Zinc 
Oxide  Company  of  Leadville,  Colorado;  O.  J.  Duffield  for  the 
Gilpin  County  Metal  Mining  Association,  Central  City,  Colo- 
rado; John  W.  Green  for  the  Board  of  County  ConMnissioners, 
Georgetown,  Colorado ;  Robert  F.  Lafferty  for  the  Derry  Ranch 
Gold  Dredging  Company,  Leadville,  Colorado;  Q.  C.  Randal) 
for  the  Griffin  Mining  Company,  Leadville,  Colorado;  Ike  L. 
Jones  for  the  Jones  Lease,  Leadville,  Colorado;  J.  C.  Jensen  for 
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the  Gilpin  Coirnty  Chapter  of  the  Colorado  Metal  Miners'  Asso- 
ciation; E.  Stehger  for  the  Denver  City  Tramway  Company; 
Charles  H.  Haines,  of  Denver,  for  himself  and  associates;  the 
Carbondale  Light  &  Power  Company  of  Carbondale,  Colorado; 
B.  A.  Holly,  of  Georgetown,  Colorado,  for  protestants ;  Bardwell, 
Hecox,  McComb  &  Strong,  of  Denver,  for  protestant,  Denver 
Gas  &  Electric  Light  Company,  appearing  specially. 

By  the  Commission :  On  December  20,  1919,  the  above  named 
applicant,  the  Colorado  Power  Company,  filed  with  the  Com- 
mission certain  schedules  and  increases  it  proposed  in  power 
rates,  which  it  designated  as  being  First  Revised  Sheets  Nos.  2, 
3j  and  4  to  Colorado  P.  XJ.  C.  No.  11  and  First  Revised  Sheet 
No.  2  to  Colorado  P.  U.  C.  No.  12  and  First  Revised  Sheet  No. 
3  to  Colorado  P.  U.  C.  No.  12;  and  special  power  agreements 
with  the  Carbondale  Light  &  Power  Company,  the  Denver  City 
Tramway  Company,  Tungsten  Products  Company,  the  Iron 
Mountain  Alloy  Company,  the  Ferro- Alloy '  Company  (Electro- 
chemical and  Electro-metallurgical  plants),  the  Gilpin  County 
Light,  Heat  &  Power  Company,  the  Summit  County  Power  Com- 
pany, the  Summit  County  Power  Company  and  the  Tonopah 
Placers  Company,  jointly,  the  Yak  Mining,  Milling  &  Tunnel 
Company,  the  Down  Town  Mines  Company,  the  American  Smelt- 
ing &  Refining  Company,  XJ.  S.  Rare  Minerals  Company;  and 
cancellations  of  special  power  agreements  with  the  French  Gulch 
Dredging  Company  and  the  Derry  Ranch  Gold  Dredging  Com- 
pany. 

The  above  filings  were,  by  orders  of  the  Commission,  suspended 
until  November  17,  1920,  under  the  provisions  of  §  48  of  the 
Public  Utilities  Act. 

Notice  of  such  filings  having  been  given  to  the  power  users  of 
said  company,  numerous  protests  were  filed  against  the  increase 
of  rates  proposed  in  said  application. 

On  January  21,  1920,  the  Commission  issued  its  order,  direct- 
ed to  applicant,  wherein  it  was  ordered  that  said  applicant  pow- 
er company  make  for  tlje  Commission,  under  the  direction  and 
supervision  of  the  Commission's  electrical  engineer,  a  full  and 
complete  inventory  and  appraisal  as  of  January  1,  1920,  of  the 
physical  properties  of  the  company  located  within  Colorado;  and 
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that  applicant  place  its  books,  records  and  accounts  at  the  dis- 
posal of  the  Commission's  statistician  for  the  purpose  of  enabling 
the  Commission  to  arrive  at  a  full  and  correct  determination  of 
all  questions  relating  to  an  investigation  of  tiie  property  and 
finances  of  applicant  company. 

On  October  6,  1920,  the  applicant  power  company  filed  its 
petition,  with  schedules  attached  thereto,  covering  the  power 
rates  ab6ve  mentioned  in  the  nature  of  a  supplemental  applica- 
tion for  further  increased  power  rates  to  be  considered  at  the 
time  of  hearing  its  application  for  increase  in  rates,  upon  the 
ground  that  such  further  increases  as  were  designated  in  said 
supplemental  petition  were  necessary  to  yield  applicant  power 
company  a  fair  return  on  the  value  of  its  property  in  use  and 
useful  devoted  to  the  service  of  the  public.  Up  to  this  time  the 
inventory  and  appraisal  ordered  to  be  filed  had  not  yet  been  com- 
pleted nor  filed  with  the  Commission  by  the  applicant  company. 

Upon  notice  being  given  to  protestants  of  the  filing  of  said 
supplemental  petition,  there  was  filed  with  the  Commission  on 
October  16,  1920,  by  the  attorney  representing  a  large  number 
of  protestants,  a  motion  to  dismiss  said  appUcation  on  the  ground 
that  under  §  48  of  the  Public  Utilities  Act,  the  Commission  had 
no  power  or  jurisdiction  to  order  a  further  suspension  of  such 
increase  of  rates  beyond  November  17,  1920,  as  designated  in 
the  order  of  suspension  of  May  15,  1920,  for  the  reason  that  said 
§  48  provided  for  no  further  orders  of  suspension  than  would 
be  included  in  the  total  period  of  ten  months,  and  that  said  ten 
months'  period  would  expire  on  November  17,  1920,  and  tliat 
the  effect  of  allowing  said  application,  to  stand  might  be  that  the 
same  would  become  effective  automatically  without  the  sanction 
or  approval  of  this  Commission. 

The  motion  of  protestants  to  dismiss  said  application  was 
heard  by  the  Commission  at  its  hearing  room  on  November  4, 
1920,  due  notice  being  given  to  all  parties,  with  the  result  that 
without  deciding  the  point  involved  the  Commission  made  and 
entered  its  order  on  November  9,  1920,  permanently  suspending 
the  above  schedules  filed  December  20,  1919,  and  those  supple- 
mental thereta  filed  October  6,  1920,  and  all  schedules,  rates,  and 
applications  involved  herein ;  but  with  leave  to  applicant  power 
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company  to  file  its  amended  schedule  of  proposed  increase  of 
power  rates  forthwith  under  the  same  title  and  number  as  the 
original  cause  bears,  Investigation  and  Suspension  Docket  No* 
40. 

Thereafter  and  on  November  10,  1920,  applicant  power  com- 
pany filed  new  schedules,  summaries  of  special  power  agreements 
and  cancellations  of  special  rates  in  compliance  with  leave  as 
given  in  the  order  of  November  9,  1920,  which  said  schedules  of 
agreements  and  cancellations,  which  were  to  become  effective 
under  the  statute  on  December  10,  1920,  are  as  follows:  [Sched- 
ules omitted.] 

Such  new  schedules  amount  to  an  increase  of  approximately 
40  per  cent  in  each  step  of  power  schedules  No.  11  and  No.  12, 
and  a  20  per  cent  increase,  with  minor  exceptions,  for  the  special 
power  agreements.  The  effect  of  cancelling  these  special  agree- 
ments is  to  ^rve  such  consumers  under  the  regular  schedules, 
which  would  increase  the  power  rate  for  the  Derry  Ranch  Gold 
Dredging  Company  17.5  per  cent,  the  Carbondale  Light  &  Pow- 
er Company  34.2  per  cent,  the  Gilpin  County  Light,  Heat  & 
Power  Company  79.6  per  cent,  and  the  French  Gulch  Dredging 
Company  45  per  cent  over  the  rates  tHey  theretofore  enjoyed 
under  such  special  agreements,  based  on  their  1919  consumption. 

Upon  notice  to  protestants  of  the  filing  of  such  new  schedules, 
special  power  agreements  and  cancellations,  protests  from  pro- 
testants kppearing  herein  were  filed;  and  on  December  9,  1920, 
the  Commission  issued  its  order  of  suspension  suspending  the 
effective  date  of  the  schedules  filed  November  10,  1920,  until 
April  9,  1921,  and  thereafter  and  on  April  4,  1921,  a  furtlier  or- 
der of  suspension  was  issued  suspending  such  rates  until  October 
9,  1921,  and  on^the  5th  day  of  October,  1921,  a  further  order  of 
suspension  was  issued  suspending  and  deferring  the  effective  date 
of  such  rates  until  January  9,  1922,  and  by  mutual  agreement  of 
all  parties  in  interest  such  last  named  suspension  is  continued 
until  the  final  decision  is  rendered  herein. 

On  November  17,  1920,  applicant  power  company  filed  its 
inventory  and  appraisal  as  required  by  the  order  of  this  Com* 
mission  of  January  21,  1920. 

On  December  29,  1920,  applicant  power  company  filed  its 
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supplemental  petition,  in  and  by  which  it  asked  for  the  tem- 
porary increase  of  rates  applied  for  under  its  schedules  filed  No- 
vember 10,  1920,  as  a  temporary  or  emergency  measure  until 
the  final  hearing  had  been  had  in  this  cause,  to  which  supple- 
mental petition  protestants  appearing  duly  made  answer  and  ob- 
jection. 

On  February  9,  1921,  the  matters  involved  herein  were  set  for 
hearing  on  March  15,  1921,  at  10  o'clock,  a.  m.,  at  the  hearing 
room  of  the  Commission,  Capitol  Building,  Denver,  Colorado, 
and  notice  thereof  was  duly  given  to  all  parties  interested  here- 
in; and  subsequent  to  said  February  9,  1921,  several  other  pro- 
tests were  filed  by  sundry  protestants. 

The  taking  of  testimony  and  submission  of  evidence  consumed 
a  considerable  part  of  the  months  of  March,  April,  and  May,  the 
hearing  being  concluded  on  May  26,  1921.  Thereafter,  time 
was  given  for  the  filing  of  briefs  by  applicant  power  company 
and  briefs  by  such  of  the  protestants  as  desired  so  to  do,  with 
the  result  that  the  final  reply  brief  of  the  applicant  power  corii- 
pany  was  filed  October  27,  1921. 

At  the  hearing  begun  on  March  15,  1921,  the  supplemental 
petition  for  temporary  or  emergency  relief  was  denied,  and  the 
matters  embraced*  therein  were  to  be  determined  in  the  .final 
determination  of  the  case.  Owing  to  the  vast  amount  of  work 
before  the  Commission,  much  of  it  of  such  a  nature  as  made 
imperative  prompt  action  of  the  Commission,  and  to  the  further 
fact  that  the  Commission  was  and  is  handicapped  by  insufiicient 
funds  appropriated  to  expeditiously  if  not  properly  carry  forward 
the  work  that  comes  before  it,  the  final  decision  of  the  above  cause 
has  been  thus  unavoidably  delayed  until  this  time. 

History:  * 

The  Colorado  Power  Company,  applicant  herein,  was  incor- 
porated March  26,  1913,  under  the  laws  of  the  state  of  Colorado. 
Prior  to  its  incorporation  the  Central  Colorado  Power  Company 
and  the  Leadville  Light  &  Power  Company  were  operating  in  the 
district  hereinafter  referred  to  as  being  embraced  within  the  cen- 
tral system,  so-called,  of  applicant  power  company.  The  Central 
Colorado  Power  Company  and  the  Leadville  Light  &  Power 
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Company  were  acquired  by  applicant  company  in  a  plan  of  reor- 
ganization agreed  upon,  so  that  present  applicant,  the  Colorado 
Power  Company,  became  the  successor  to  all  the  property  and 
plant  of  said  "Central  Colorado  Power  Company  and  the  Lead- 
ville  Light  &  Power  Company  upon  applicant  company  becom- 
ing incorporated  in  1913.         ^ 

Subsequently,  applicant  power  company  acquired  the  prop- 
erty of  the  United  Hydro-Electric  Company  operating  in  the 
Idaho  Springs  district  and  also  the  property  in  Alamosa  and 
Monte  Vista  in  1914  and  1915,  and  the  property  of  the  Salida 
Light,  Power  &  Utility  Company  and  the  Sterling  Consolidated 
Electric  Company;  so  that,  at  the  present  time  the  property  of 
applicant  powe^  company  comprises  the  property  of  the  old  Cen- 
tral Colorado  Power  Company,  the  Leadville  Light  &  Power 
Company  and  the  subsequently  acquired  properties  above  men- 
tioned. 

For  convenience  of  operation  and  accounting,  applicant's  prop- 
erty is  divided  into  11  districts,  7  of  which  comprise  its  so-called 
central  system,  which  consists  of  generating  stations  at  Shoshone, 
i\car  Glenwood  Springs,  and  at  Orodell,  a  few  miles  above 
Boulder,  these  two  stations  being  connected  by  a  transmission 
line  serving  substations  at  Leadville,  Dillon,  Idaho  Springs,  and 
Denver,  or  rather  just  outside  of  Denver's  city  limits  in  Jeffer- 
son county.  The  applicant  also  has  a  secondary  distribution  from 
Shoshone  and  Boulder,  a  standby  steam  plant  at  Leadville  and  a 
subsidiary  hydro  plant  at  Georgetown.  The  general  office  dis- 
trict pertains  to  and  is  in  general  use  by  the  entire  property. 

The  so-called  central  system  was,  for  convenience  of  operation 
and  accounting,  divided  into  the  Shoshone  district,  which  covers 
local  distribution  service  to  the  Carbondale  Light  &  Power  Com- 
pany; the  Leadville  district,  which  covers  domestic  and  business 
service  in  the  city  of  Leadville  and  distribution  to  the  mining 
districts  surrounding;  the  Dillon  district,  with  distribution  along 
the  Blue  River  Valley  north  of  Dillon  and  with  lines  running  to 
Redcliff  and  Gilman  for  local,  domestic,  and  business  service, 
and  mining  operations  on  Battle  Mountain;  the  Idaho  Springs 
district,  which  supplies  domestic  and  business  service  to  the  towns 
of  Idaho  Springs,  Georgetown,  Silver  Plume,  and  Lawson,  and 
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power  service  in  Clear  Creek  and  Gilpin  counties;  tlie  Denver 
district,  which  comprises  wholesale  service  only  to  the  Denver 
Gas  &  Electric  Light  Company,  the  Denver  Tramway  Company 
and  distribution  and  general  power  purposes  to  the  section  known 
as  Utah  Junction  north  of  Denver,  and  service  to  the  Fitzsim- 
mons  General  Hospital;  and  the  Boulder  district,  which  com- 
prises power  service  to  the  Boulder  mining  district  and  whole- 
sale service  to  the  Western  Light  &  Power  Company  and  domestic 
and  business  service  to  the  town  of  ITederland.  The  above  dis- 
tricts are  all  within  the  so-called  central  system  of  applicant  pow- 
er company  and  are  served  through  hydro  generating  plants  at 
Shoshone,  above  Glenwood  Springs,  and  at  what  is  known  as  the 
Boulder  development,  which  includes  the  Barker  reservoir,  to- 
gether with  an  auxiliary  steam  plant  at  Leadville  and  a  hydro 
plant  at  GcorgetoWiL 

The  Salida  district  comprises  two  small  generating  stations 
near  Maysville,  about  eighteen  miles  from  Salida,  and  a  trans- 
mission line  between  these  stations  and  a  standby  steam  plant  in 
the  town  of  Salida,  which  furnishes  energy  for  local  distribution 
for  domestic  and  business  use  in  Salida  and  power  service  in  the 
mining  districts  adjacent  thereto. 

The  Alamosa  district  consists  of  a  steam  generating  station  in 
Alamosa  with  a  transmission  line  to  Monte  Vista,  a  substation  in 
Monte  Vista,  and  local  distribution  for  domestic  and  business 
purposes  in  both  Alamosa  and  Monte  Vista,  energy  being  whole- 
saled from  the  Alamosa  plant  to  the  La  Jara  Electric  Company. 

The  Sterling  district  consists  of  a  steam  generating  plant  at 
Sterling  with  transmission  lines  to  Atwood,  Iliff,  and  Merino, 
with  local  distribution  for  domestic  and  business  purposes  in 
these  towns  and  in  Sterling. 

The  Alamosa,  Salida,  and  Sterling  districts  are  entirely  segre- 
gated from  the  seven  districts  included  within  the  so-called  cen- 
tral system  of  applicant  power  company,  the  operation  of  said 
three  districts  being  in  no  wise  connected  with  the  operation  of 
the  territory  comprised  within  the  central  system,  consisting  of 
the  above-mentioned  seven  districts. 

Li  the  central  system  the  applicant  connects  its  various  sta- 
tions with  a  100  kilovolt  main  transmission  line  which  extends 
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from  Shoshone  along  the  Frying  Pan  river  over  Hagerman  Pass 
near  Leadville,  thence  over  Fremont  Pass  to  Dillon,  thence  over 
Argentine  Pass  through  Idaho  Springs  to  Denver ;  from  Denver 
it  runs  along  the  foothills  to  the  Boulder  plant  The  entire  main 
line  of  said  transmission  system  is  181.06  miles  in  length  from 
Shoshone  via  Denver  to  Boulder. .  The  transmission  line  is  of 
standard  steel  tower  construction  and,  as  indicated,  is  constructed 
over  several  moimtain  passes.  Branching  off  from  the  main  line 
below  Waldorf  on  the  eastern  side  of  the  range  is  an  emergency 
line  which  traverses  another  route  over  the  Continental  Divide 
and  again  meets  the  main  line  on  the  western  side  of  the  divide 
at  Argentine.  The  so-called  central  system  is  so  connected  that 
it  is  maintained  for  exchange  of  power  in  emergencies  with  the 
Summit  County  Power  Company,  having  a  hydro  plant  in  the 
Dillon  district,  and  with  the  Western  Light  &  Power  Company  at 
the  Boulder  plant,  thus  affording  an  interchange  of  electric  ener- 
gy with  those  two  utilities  in  cases  of  ^nergency.  The  line  really 
does  not  come  into  Denver,  but  when  spoken  of  as  touching  Den- 
ver means  the  energy  delivered  to  consumers  in  the  city  and  coun- 
ty of  Denver  is  delivered  and  metered  at  the  switchboard  of  the 
Denver  substation,  which  is  located  just  outside  of  the  city  and 
county  of  Denver  in  Jefferson  county,  Colorado. 

The  applicant  power  company  was  organized  and  incorporated 
April  1,  1913,  with  an  authorized  capital  stock  of  $20,000,000, 
par,  of  which  $5,000,000  was  preferred,  and  $15,000,000  com- 
mon stock.  Five  per  cent  bonds  in  the  amount  of  $4,130,000 
were  authorized  in  1913,  and  by  subsequent  issues  in  1916,  1918, 
and  1920,  the  total  bonds  issued  amoimted  to  $4,84^,500,  of  which 
$84,800  were  retired  in  1918,  1919,  and  1920,  leaving  a  total 
issue  of  outstanding  bonds  of  applicant  company  in  the  amount 
of  $4,761,700  at  the  date  of  the  beginning  of  the  hearing  herein, 
to  wit:  March  15,  1921. 

The  company  was  organized  to  take  over  the  property  of  the 
Colorado  Central  Power  Company,  as  acquired  imder  foreclosure 
sale,  by  a  bondholders'  committee  of  that  company,  and  the  bonds 
of  the  new  or  applicant  company  were  exchanged  for  the  bonds  of 
the  predecessor  company  held  for  that  purpose  by  said  bondhold- 
ers' committee;  also,  the  property  of  the  Salida  Light,  Power,  & 
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Utility  Company  was  acquired  by  the  exchange  of  bonds  and 
$150,000  cash.  The  Alamosa  and  Sterling  properties  were  ac- 
quired for  cash  considerations  in  1914  and  1916,  and  during  the 
same  period  the  Monte  Vista  property  and  the  United  Hydro- 
Electric  Company  property,  operating  in  Georgetown  and  Idaho 
Springs,  were  acquired  by  applicant  company  through  the  ex- 
change of  securities. 

In  addition  to  the  special  power  agreements  heretofore  enum- 
erated, as  having  been  filed  with  the  schedules  of  the  applicant 
company  on  November  10, 1920,  there  are  also  special  agreements 
or  contracts  with  the  Denver  Gas  &  Electric  Light  Company  and 
with  the  Western  Light  &  Power  Company,  which  said  special 
agreements  were  docketed  under  Dockets  Nos.  50  and  51,  respec- 
tively, of  this  Commission.  The  agreement  with  the  Denver  Gas 
&  Electric  Light  Company  provides  for  the  service  of  electric  ener- 
gy of  applicant  company  to  said  Denver  company  at  the  above- 
mentioned  substation  near  the  city  limits  of  the  city  of  Denver, 
as  will  be  more  fully  stated  and  referred  to  hereinafter;  while 
that  of  the  Western  Light  &  Power  Company  provides  for  the 
service  of  electric  energy  by  applicant  to  said  Western  Company 
from  its  Boulder  plant  upon  terms  as  will  be  more  definitely  re- 
ferred to  hereinafter. 

The  applicant  company,  in  its  application  for  increase  of  rates, 
asks  that  the  rates  fixed  by  said  respective  contracts  be  increased 
approximately  20  per  cent,  and  each  of  said  companies  filed  pro- 
tests and  objections  thereto,  first  challenging  the  jurisdiction  of 
/  the  Commission,  and  second  that  such  rates  fixed  by  contract  are 
such  matters  as  do  not  affect  the  public  and  are  purely  the  subject 
of  contract  between  two  utilities  and  that  the  energy  contracted 
for  is  not  energy  denominated  as  a  firm  commitment,  but  is  entire- 
ly of  that  character  of  energy  denominated  as  "dump  power^' 
and,  therefore,  is  not  subject  to  r^ulation  by  the  Commission 

All  three  of  said  cases,  to  wit,  Dockets  No.  40,  No.  50,  and 
No.  51,  were  originally  set  for  hearing  on  March  15,  1921,  at 
the  hearing  room  of  the  Commission,  Capitol  Building,  Denver, 
Colorado,  at  10  o'clock,  a.  m.,  and  notice  thereof  given  to  appli- 
cant, to  each  protestant  in  Docket  No.  40,  to  the  said  Denver 
Gas  &  Electric  Light  Company  in  Docket  No.  50  and  the  said 
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"Western  Light  &  Power  Company  in  Docket  No.  51.  On 
March  16,  1921,  when  said  docket  numbers  were  called,  no  ap- 
pearance on  that  day  was  made  by  said  Denver  Company  or  said 
Western  Company  in  Dockets  Nos.  50  and  51,  respectively,  so 
that  the  hearing  and  the  taking  of  testimony  proceeded  in 
Docket  Xo.  40  without  appearance  by  said  Denver  Company  or 
said  Western  Company  in  Dockets  Nos.  50  and  51  and  without 
any  objection  thereto. 

Thereafter,  and  in  June,  1921,  the  Commission,  desiring  to 
hear  any  testimony  or  objections  that  might  be  desired  upon  be- 
half of  said  Denver  Company  or  said  Western  Company,  made 
and  entered  its  order  under  date  of  June  13,  1921,  wherein,  for 
the  purposes  of  the  hearing,  it  consolidated  said  Dockets  Nos.  50 
and  51  with  Dockets  No.  40,  the  hearing  of  which  had  then  about 
been  completed;  and  in  said  order  fixed  Tuesday,  June  21,  1921, 
at  the  hearing  room  of  the  Commission,  Capitol  Building,  as  the 
date  for  said  Denver  Company  and  said  Western  Company  to  ap- 
pear before  the  Commission  and  submit  such  testimony  or  objec- 
tions as  may  be  desired.  On  said  June  13th  a  copy  of  said  order 
together  with  notice  of  such  hearing  thereon  were  served  upon 
each  of  said  companies ;  to  wit,  the  Denver  Gas  &  Electric  Light 
Company  and  the  Western  Light  &  Power  Company,  while  in  the 
record  it  was  stipulated  by  applicant  company  and  protcstants  in 
Docket  No.  40  that  no  formal  notice  thereof  need  be  given  to  pro- 
testants  and  applicant  power  company.  Thereafter,  the  Commis- 
sion received  a  request  from  Mr.  George  H.  Shaw,  of  Lee  &  Shaw, 
attorneys  for  said  Western  Company  and  purporting  to  be  speak- 
ing for  said  Denver  Company,  asking  that  said  matter  go  over 
from  said  June  21,  1921,  to  June  24,  1921,  which,  according  to 
the  record,  was  done. 

On  June  21,  1921,  said  Denver  (Company  filed  its  objection 
to  said  consolidation  and  on  June  24  appeared  specially  and 
filed  filed  its  demurrer  aAd  objection  to  the  procedure  and  juris- 
diction of  the  Commission  in  the  premises  and  stated  in  the  rec- 
ord. Such  objections  were  more  specifically  and  fully  stated 
and  concurred  in  by  said  Western  Company  on  said  June  24th, 
as  shown  by  the  record  at  page  2149  et  seq. 

The  objections  of  the  Denver  Company,  which  were,  so  far  as 
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applicable,  adopted  by  the  Western  Company  as  appears  of  rec- 
ord, embrace  seventeen  specifically  numbered  grounds.  The 
.first  four  are,  substantially,  objections  to  the  consolidation  of 
Dockets  Nob.  50  and  51  with  Docket  No.  40  for  purposes  of  hear- 
ing. These' objections  may  be  disposed  of  by  mere  reference  to 
the  record.  The  Denver  Company  and  the  Western  Company 
each  were  duly  notified  that  Dockets  Nos.  40,  50,  and  51  would  be 
heard  March  15,  1921,  a  10  o'clock  a.  m.,  at  the  hearing  room 
of  the  Commission.  Upon  the  said  date  no  appearance  was  made 
by  either  the  Denver  or  the  Western  Company,  so  that  the  hear- 
ing proceeded  upon  Docket  No.  40.  Aftei'ward  when  the  hear- 
ing had  progressed  almost  to  completion,  and  in  June,  1921,  the 
Commission  again  consolidated  Dockets  Nos.  50  and  51  for  pur- 
poses of  hearing  and  fixed  the  date  of  June  21st  as  the  date  upon 
which  said  two  dockets  would  be  heard,  notice  thereof  together 
with  a  copy  of  the  order  of  consolidation  being  duly  served  upon 
both  of  said  companies. 

On  June  17,  1921,  Mr.  George  H.  Shaw,  of  Lee  &  Shaw,  at- 
torneys at  Fort  Collins,  appeared  before  the  Commission  and,  as 
disclosed  by  the  record  at  page  1678  et  seq.,  on  behalf  of  the  West- 
ern Company  and  also  the  Denver  Company  requested  that 
the  hearing  of  said  Dockets  50  and  51  be  continued  or  go  over 
from  June  21st  to  June  24th  for  reasons  appearing  in  the  rec- 
ord. On  June  24th  both  companies  appeared  specially  for  the 
purpose  of  stating  such  objections  as  were  made  and  then  with- 
drew, except  that  Mr.  Lee,  at  the  request  of  the  Commission, 
did  submit  testimony  and  participate  in  the  cross-examination  of 
witnesses  in  an  endeavor  to  enlighten  the  Commission  with  ref- 
erence to  the  energy  furnished  by  applicant  power  company  to 
the  Denver  Company  and  the  Western  Company  under  the 
special  agreements  aforesaid. 

The  record  is  quite  clear,  therefore,  that  both  the  Denver  Com- 
pany and  the  Western  Company  had  ample  notice  of  the  setting 
of  their  causes  on  March  15,  1921,  for  hearing ;  that  both  were 
given  ample  notice  of  the  consolidation  of  said  causes  for  pur- 
poses of  hearing  for  June  21st,  subsequently  continued  to  June 
24th,  and  that  the  objections  made  as  to  the  right  or  power  of 
the  Commission  to  so  proceed  were  properly  denied. 

P.U.R.1922D. 


RE  CX)LORADO  POWER  00.  813 

[1]  An  objection  is  made  b^  the  Denver  Company  further 
that  a  demurrer  interposed  by  it  had  not  been  passed  upon  by  the 
Commission,  and  hence  the  Commission  could  not  properly  pro- 
ceed until  such  demurrer  was  disposed  of.  *  This  objection  is  un- 
tenable, for  the  reason  that  under  the  code  a  demurrer  not  being 
heard  is  thereby  deemed  to  have  been  overruled ;  and  it  was  at  all 
times  within  the  power  of  demurrant  to  have  called  up  and  in- 
sisted upon  the  hearing  of  its  demurrer  if  it  had  so  desired. 

[2]  Further  objection  is  made  to  the  power  or  jurisdiction  of 
the  Commission  to  alter  or  change  the  contract  rate  of  applicant  - 
power  company  with  the  Denver  and  Western  Companies,  on  the 
theory  that  it  is  in  contravention  of  the  Constitution  of  the  state 
of  Colorado  and  of  the  United  States.  The  principle  has  so  often 
been  announced  by  courts  of  last  resort,  including  the  Supreme 
Court  of  the  United  States,  that  every  contract  made  with  a  pub- 
lic utility  is  made  impliedly  subject  to  the  power  of  the  state  to 
call  into  being  the  dormant  police  power  in  the  interest  of  the  pub- 
lic in  the  regulation  of  rates ;  therefore,  a  change  in  contract  rates 
made  by  the  state  in  its  regulatory  capacity  is  not  in  violation  of 
the  constitutional  provisions  referred  to.  ! 

Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp.  248  U. 
S.  372,  P.U.K1919C  60,  63  L.  ed.  309,  9  A.L.R.  1420,  39  Sup. 
Ct.  Rep.  117. 

[3]  The  remaining  objection  worthy  of  consideration  is  that 
the  Commission  has  no  jurisdiction  over  the  business  of  the  Den- 
ver Company  for  the  reason  that  Denver  is  a  home  rule  city,  so- 
called,  and  under  the  decision  of  the  supreme  court  of  this  state 
this  Commission  has  no  jurisdiction  in  such  cities.  Were  the 
Commission  attempting  to  regulate  rates  of  the  Denver  Company 
in  the  city  and  county  of  Denver  or  the  rates  of  the  Western  Com- 
pany in  the  city  of  Boulder,  another  so-called  home  rule  city,  the 
objection  would  be  well  founded ;  but,  as  disclosed  by  the  testi- 
mony which  is  conceded  to  be  the  fact,  the  applicant  company 
furnishes  to  the  Denver  Company  electric  energy  under  said  con- 
tract at  the  substation  of  applicant  company  in  Jefferson  county, 
Colorado.  The  energy  received  in-  said  substation  is  distributed 
by  the  Denver  Company  in  the  city  and  county  of  Denver,  and 
with  the  rates  the  Denver  Company  receives  therefor  from  its 
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consumers,  the  application  in  this  proceeding  makes  no  mention 
and,  indeed,  there  is  no  thought  or  desire  or  purpose  of  the  Com- 
mission to  regulate  in  the  remotest  degree  the  rates  of  the  Denver 
Company  to  its  customers.    The  thing  sought  by  applicant  power 
company  under  its  application  with  respect  to  the  special  agree- 
ments with  the  Denver  Western  Companies,  is  that  the  charge 
for  energy  furnished  by  the  applicant  utility  to  the  two  utilities 
designated  under  their  respective  contracts  be  increased ;  and  so 
it  is  merely  a  question  of  the  power  of  the  Commission  to  regu- 
late the  cost  of  electric  energy  sold  by  one  utility  to  another 
when  the  selling  utility  is  engaged  in  and  is  a  public  utility  and 
thereby  the  public  interest  being  affected.     We  are  clearly  of 
the  opinion,   under  the  authorities,   that  the  Conunission  has 
power  in  the  instant  case  to  regulate  the  price  of  energy  fur- 
nished by  applicant  company  to  the  respective  Denver  and  West- 
em  Companies,  under  the  facts  in  this  case  as  disclosed  by  the 
testimony.     The  case  of  Re  Durango,  P.U.R.1921A,  316,  cited 
by  objectors  is  not  in  point  as  applied  to  the  facts  of  this  case, 
for  the  reason  that  in  the  Durango  case  the  water  carried  by 
the  city  of  Durango  in  its  pipe  line  to  Animas  City  was  the 
water  of  Animas  City  which  Durango  merely  contracted  to  car- 
ry for  an  agreed  compensation.     In  the  instant  case  the  elec- 
tricity generated  by  applicant  company  is  carried  by  applicant 
over  its  own  transmission  line  from  Shoshone  or  Boulder,   as 
the  case  may  be,  to  its  substation  adjoining  the  city  of  Denver 
and  there  delivered  to  the  Denver  Company,  or  in  the  case  of 
the  Western  Company  delivered  at  the  substation  above  Boulder 
to  the  latter  company.    From  the  instant  of  delivery  at  the  re- 
spective substations  the  energy  delivered  becomes  and  is    the 
property  of  the  Denver  or  Western  Company,  and  in  such  case 
the  applicant  company  is  a  public  utility  engaged  in  the  gen- 
eration and  sale  of  electrical  energy  for  a  contracted  price ;  and 
it  is  obvious  that  the  public  is  interested  in  such  contract  price 
to  the  extent  that  such  contract  price  affects  the  general  rates  of 
applicant  company  as  applied  to  its  customers  generally. 

The  Supreme  Court  of  the  United  States  in  passing  upon  a 
similar  question  where  the  reasonableness  of  contracts  for  joint 
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action  between  railroads  in  the  transportation  of  persons  and 
property  is  concerned  uses  the  following  language: 

*'The  argument  for  the  railroad  companies  of  this  case 
assumes  that  while  the  state  may  interfere  as  between  the  rail- 
ways and  their  customers,  the  shippers  of  freight,  it  cannot  do 
so  as  between  the  railways  themselves  by  fixing  joint  tariffs  and 
apportioning  such  tariffs  among  the  several  railways  interested  ^ 
in  the  transportation.  .  •  •.  Granting  that  a  state  has  no  right 
to  interfere  with  the  internal  economies  of  a  railroad  further 
than  to  secure  the  safety  and  comfort  of  passengers  ...  it 
has  a  clear  right  to  pass  upon  the  reasonableness  of  contracts 
in  which  the  public  is  interested,  whether  such  contracts  be 
made  directly  with  the  patrons  of  the  road  or  for  a  joint  action 
in  the  transportation  of  persons  or  property  in  which  the  public 
is  indirectly  concerned."  Minneapolis  &  St.  Louis  R.  Co.  v. 
Minnesota,  186  TJ.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct.  Eep.  900. 

The  same  doctrine  is  announced  also  by  the  following  State 
Commissions:  Oklahoma  Natural  Gas  Co.  v.  Corporation  Com- 
mission (Okla.)  P.U.E.1918D,  515;  Vincennes  v.  Central  States 
Gas  Co.  (Ind.)  P.U.R.1920F,  356;  Re  Cumberland  County 
Power  &  L.  Co.  (Me.)  P.U.R.1918F,  675;  Re  Fontana  Power 
Co.  (Cal.)  P.U.R1917A,  633. 

So  that,  objection  of  objectors  as  to  the  jurisdiction  of  the 
Commission  to  regulate  and  inquire  into  the  reasonableness  of 
contract  rates  existing  between  applicant  company  and  objectors 
is  overruled.  If,  however,  the  electric  energy  being  furnished 
to  objectors  by  applicant  company  really  is  "dump  power,"  as  is 
contended  to  be  the  case  by  objectors  and  protestants  generally, 
then  the  Commission  would  not  attempt  to  regulate  tlie  price 
thereof  and  such  dump  power  is  properly  made  the  subject  of 
private  contract  as  to  everything  that  affects  it.  As  to  whether 
or  not  such  energy  is  dump  power  will  be  necessarily  determined 
in  this  proceeding,  and  if  it  is  held  to  be  dump  power,  no  inter- 
ference will  be  attempted  by  the  Commission  with  the  contract 
price  agreed  upon  by  the  parties  therefor.  That  subject  will  be 
considered  and  decided  later  on  in  this  opinion  or  decision. 

On  December  29,  1920,  applicant  power  company  filed  its 
supplemental  petition  herein  asking  for  emergency  relief  in  the 
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way  of  allowing  the  increases  asked  for  to  become  effective  pend- 
ing the  final  determination  of  the  cause,  and  offering  to  file  a 
bond  to  reimburse  its  power  consumers  for  any  excess  collected 
over  the  schedules  as  finally  fixed  by  the  Commission.  Service 
of  said  supplemental  petition  was  had  upon  all  protestants  and 
users  of  power  of  applicant  company,  with  the  result  that  pro- 
jtcsts  were  quite  generally  filed  thereto.  On  March  16,  1921, 
at  the  beginning  of  the  hearing  hei*ein,  the  request  for  emer- 
gency relief  was  deferred  pending  the  taking  of  testimony  by 
the  Commission  upon  the  application  filed  for  increased  power 
rates  under  the  schedule  filed  by  applicant  on  November  lOj 
1920.  On  June  28,  1921,  and  after  practically  all  the  evidence 
had  been  taken  and  submitted  in  this  proceeding,  the  motion  for 
such  temporary  or  emergency  relief  was  renewed  by  applicant 
and  arguments  were  had  thereon;  and,  on  July  1,  1921,  at  the 
conclusion  of  the  hearing  herein,  the  Commission  made  and 
entered  its  order  denying  the  temporary  or  emergency  relief 
asked  for  by  petitioner  in  its  supplemental  petition. 

Written  protests  were  filed  herein  before,  at  and  subsequent 
to  the  banning  of  the  taking  of  testimony  on  March  15,  1921, 
by  a  large  number  of  protestants;  others  of  protestants  content- 
ed themselves  by  making  protest  in  the  record.  Many  of  the 
protestants  made  protest  upon  the  common  ground  that  an  in- 
crease of  power  rates,  as  applied  for,  would  result  in  discrim- 
ination as  against  protestants,  and  that  the  same  was  unneces- 
sary, unreasonable  and  unjust  and  that  the  schedules  of  rates 
theretofore  enjoyed  by  applicant  power  company  were  sufficient- 
ly high  as  to  yield  sufficient  net  revenues  to  enable  applicant 
power  company  to  earn  a  fair  return  upon  its  property  invest- 
ments. Some  of  the  written  protests,  however,  have  additional 
reasons  of  protest  and  they  will  be  briefly  referred  to. 
Protest  of  YaJc  Mining,  Milling  <:G  Tunnel  Company. 

The  Yak  Company  protests  against  the  schedule  of  rates  and 
charges  of  applicant  company  for  an  increase  as  filed  November 
10,  1920,  and  sets  forth  in  its  protest  that  it  conveyed  to  the 
Leadville  Light  Sc  Power  Company  about  November  16,  1906, 
a  certain  power  plant  located  at  the  Yak  Tunnel  near  the  city 
of  Leadville,  together  with  other  property;  that  as  part  consid- 
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eration  for  such  conveyance  there  was  executed  by  said  Leadville 
Company  and  said  Yak  Company  a  contract  for  the  furnishing 
of  electric  power  by  said  Leadville  Company  to  said  Yak  Com- 
pany at  certain  rates  and  charges;  that  in  April,  1913,  all  the 
property  and  assets  of  said  Leadville  Company,  including  the 
above  mentioned  Yak  power  plant,  were  acquired  by  and  became 
the  property  of  applicant  power  company,  and  ever  since  have 
been  and  are  now  owned,  held,  and  used  by  said  applicant  com- 
pany; that  said  contract  of  November  15,  1906,  continued  to  be 
recognized  and  obeyed  by  the  parties  thereto,  and  that  in  Septem- 
ber, 1916,  pursuant  to  one  provision  of  the  above  contract,  cer- 
tain matters  in  dispute  between  said  applicant  power  company 
and  said  Yak  Company  were  referred  to  arbitration,  and  in 
No^'ember,  1916,  an  award  was  made  which  award  defined  and 
detei-mined  the  rates  and  charges  for  electric  power  to  be  paid 
by  said  Yak  Company  to  said  applicant  company  under  said 
contract;  that  said  award  was  accepted  and  acquiesced  in  and 
that  the  rates  and  charges  so  provided  for  in  said  contract  and 
as  further  defined  and  determined  by  said  arbitration  and  award 
have  been  in  full  force  and  effect  and  are  in  full  force  and  effect 
up  to  the  present  time;  that  on  January  12,  1917,  said  appli- 
cant company  filed  with  this  Commission  its  schedule  designated 
^'Special  Power  Agreement''  with  said  Yak  Company,  stating 
the  rates  and  charges  for  electric  power  to  the  Yak  Company  as 
provided  for  in  the  contract  of  November  15,  1906,  and  the  arbi- 
tration and  award  of  November,  1916,  and  that  no  objection 
or  protest  to  said  schedule  of  rates  filed  January  12,  1917,  has 
ever  been  made. 

Said  Yak  protest  further  alleges  that  the  rates  and  charges 
now  in  effect  are  sufficiently  adequate  to  give  said  applicant  com- 
pany a  fair,  reasonable,  and  just  return,  and  that  said  applicant 
company  has  received  a  fair,  reasonable,  and  just  return  under 
said  rates  and  charges;  that  the  real  value  of  the  properties  of 
applicant  company  in  this  state  is  not  in  excess  of  $6,000,000, 
and  that  said  properties  were  returned  for  taxation  by  said 
applicant  company  in  the  year  1920  in  the  value  of  $5,963,330, 
and  that  said  properties  are  the  same  as  the  property  described 
and  valued  in  the  inventory  and  appraisal  filed  herein  by  said 
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applicant  company,  and  that  the  value  of  said  properties  in  said 
inventory  and  appraisal  is  excessive  and  unreasonable  and  is 
based  upon  abnormal  and  extraordinary  conditions  in  prices. 

Protestant  Yak  Company  further  alleges  that  said  applicant 
company  is  selling  about  half  of  its  total  production  of  electric 
energy  to  consumers  in  the  city  and  county  of  Denver,  and  par- 
ticularly to  the  Denver  Tramway  Company  and  the  Denver  Gas 
&  Electric  Light  Company;  that  the  rates  and  charges  to  said 
consumers  are  much  less  than  the  rates  and  eharges  heretofore 
made  to  protestant  Yak  Company,  and  much  less  than  those  pro- 
posed to  be  enforced  by  said  applicant  company  if  the  proposed 
rates  and  charges  are  allowed,  and  that  if  so  allowed  and  put 
into  effect  same  will  impose  an  unjust  condition  and  unreason- 
able burden  upon  protestant  Yak  Company  and  will  require  pro- 
testant to  pay  a  greater  charge  than  said  Denver  consumers  and, 
therefore,  will  result  in  di3crimina,tion  and  preference  against 
it;  that  said  applicant  company  has  increased  its  rates  and 
charges  for  electricity  used  in  lighting  over  the  rates  and  charges 
in  effect  in  December,  1D19,  and  November,  1920,  and  that  its 
proposed  increase  to  protestant  Yak  Company  will  result  in  dis- 
crimination against  it,  and  that  finally  protestant  Yak  Com- 
pnnv  denies  that  anv  increase  in  revenues  is  necessarv  for  said 
applicant  company  and  it  prays  that  the  application  of  the  pow- 
er company  for  an  increase  of  its  rates  and  charges  be  denied. 
Protest  'of  America)}  Smelt iii/j  <&  Refining  Company. 

Protestant  set  forth  substantially  the  same  grounds  as  are 
stated  by  the  Yak  Company,  except  that  its  contract  with  the 
applicant  company  was  entered  into  June  1,  1913,  upon  and 
for  mutual  considerations  for  the  furnishing  of  electric  power 
to  protectant  American  C<^mpany  for  its  A.  V.  plant  near  Lead- 
ville;  that  in  compliance  with  said  contract  protestant  American 
Company,  at  large  expense,  made  changes,  alterations  and  addi- 
tions in  its  plant,  and  that  said  contract  ever  since  being  entered 
into  has  been  fully  complied  with  by  the  parties  thereto  and  the 
same  is  still  in  full  force  and  effect;  that  the  schedule  of  rates 
and  charges  provided  for  in  said  contract  was  duly  filed  with  the 
Commission  by  said  applicant  power  company  and  no  objection 
or  protest  thereto  has  ever  been  made  until  the  application  of 
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the  power  company  to  change  and  increase  said  rates  and  charges 
by  schedule  filed  herein  November  10,  1920. 

Protestant  American  Company  further  alleges- that  the  in- 
come earnings  of  applicant  power  company  have  been  sufficient, 
under  the  rates  and  charges  heretofore  in  effect,  to  provide  for 
the  payment  of  operating  expenses,  interest  charges  and  all  rea- 
sonable charges  and  allowances  for  ipaprovements,  renewals,  de- 
preciation, and  a  reasonable  return  upon  its  capital  stock;  that 
the  rates  and  charges  specified  in  the  schedule  filed  November 
10,  1920,  a,re  unreasonable,  excessive,  unjust,  and  illegal  and  are 
not  necessary  to  provide  a  reasonable  return  upon  the  just,  fair 
and  true  value  of  the  said  applicant  power  company «;  that  pro- 
testant  American  Company  was,  at  the  time  of  entering  into  the 
contract  with  applicant  company  June  1,  1913,  and  at  all  times 
since  ^nd  still  is,  engaged  in  the  smelting  of  gold,  silver,  lead, 
and  other  ores  near  the  city  of  Leadville;  that  the  operation  of 
said  smelting  plant  is  and  has  been  beneficial  to  the  city  of  Lead- 
ville and  other  mines  in  the  Leadville  district  and  elsewhere, 
and  to  said  applicant  company;  that  the  expense  of  protestant 
American  Company's  operations  has  greatly  increased  and  that 
if  the  proposed  increase  of  rates  and  charges,  as  provided  in  the 
schedule  filed  November  10,  1920,  be  allowed,  it  will  require 
protestant  American  Company  to  pay  a  greater  charge  than  by  its 
contract  provided  or  by  public  welfare  is  demanded,  and  greater 
than  other  consumers  of  power  pay  to  said  applicant  power  com- 
pany and  would  be  unjust,  unreasonable,  and  discriminatory. 
This  protestant  likewise  prays  a  denial  of  said  increase. 
Protest  of  Tonopah  Placers  Company. 

Above  protestant  alleges  that  it  has  a  contract  with  applicant 
power  company  entered  into  March  25,  1915,  for  a  ten-year 
period,  a  copy  of  which  is  on  file  with  this  Commission;  that 
said  contract  was  understandingly  entered  into  by  and  between 
the  parties  thereto  and  that  tlie  same  was  based  upon  conditions 
made  by  protestant  Tonopah  Company,  so  that  it  would  be  high- 
ly inequitable  and  unjust  that  the  contract  rate  be  changed ;  that 
the  rate  specified  in  said  contract  is  not  so  unreasonable  as  to 
be  detrimental  to  the  public  interest ;  that  said  contract  is  based 
upon  conditions  peculiar  to  the  dredging  industry,  such  as  low 
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and  constant  peak  load  and  maximum' use  during  the  summer 
months  and  minimum  use  during  the  winter  months,  so  that  it 
is  alleged  to  be  just  and  reasonable  that  the  schedule  should  be 
based  upon  such  conditions  rather  than  upon  conditions  gener- 
ally applying;  that  the  rate  proposed  by  applicant  company  is 
unjust,  unreasonable,  excessive,  discriminatory  and  preferen- 
tial; and  finally  that  protestant  Tonopah  Company  is  entitled 
to  the  rate  classification  fixed  in  its  said  contract  and  that  any 
increase  in  rates,  whether  directly  or  by  change  in  classification, 
would  h6  unjust,  unreasonaUe,  excessive,  discriminatory  and 
preferential. 
Protest  of  Wellington  Mines  Company  * 

The  above  protestant  alleges  that  the  proposed  increase  in  rates 
of  applicant  power  company  and  of  the  Summit  County. Power 
Company,  as  proposed  by  their  schedules  filed  herein,  is  and 
would  be  in  violation  of  existing  contracts  between  said  Welling- 
ton Company  and  said  applicant  power  company  and  said  Sum- 
mit County  Power  Company,  and  the  proposed  change  or  any 
increase  would  be  and  is  in  excess  of  a  reasonable  rate. 
Protest  of  the  Dovm  Tovm  Mines  Company. 

Above  protestant  objects  to  the  increase  of  rates  proposed  by 
applicant  company  because  such  increase  would  be  an  increase 
over  and  above  the  rates  designated  and  specified  in  its  contract 
with  applicant  power  company  dated  July  16,  1914,  and  cover- 
ing a  period  of  ten  years  from  said  date;  that  protestant  Down 
Town  Company,  in  reliance  upon  the  terms  of  said  contract, 
has  made  large  expenditures  upon  its  property,  and  that  not  only 
would  an  increase  of  its  contract  rates  be  in  violation  of  the  con- 
tract but  would  be  also  in  excess  of  a  reasonable  rate  and  would 
increase  the  burden  upon  protestant  Down  Town  Company  to 
such  an  extent  as  would  prevent  the  continuation  of  its  opera- 
tions ;  that  the  mines  of  protestant  Down  Town  Company  are  of 
great  depth  and  require  pumping  of  water  for  a  distance  of  at 
least  900  feet  below  the  surface;  that  its  said  mines  were  un- 
watered  by  protestants  of  a  large  amount  of  water  by  virtue  of 
the  contract  rates  aforesaid  and  upon  the  faith  and  belief  that 
said  applicant  company  would  carry  out  its  contract  to  furnish 
protestant  power  at  the  contract  rate  for  the  above  period  of 
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ten  years,  and  that  in  reliance  thereon  protestant  Down  Town 
Company  has  expended  at  least  the  sum  of  $500,000  in  instal- 
lation of  machinery  and  pumps  and  in  the  purchase  of  electricity 
under  said  contract  to  unwater  its  said  mines ;  that  the  machin- 
ery of  said  Mines  Company  was  continuously  operated  hy  elec- 
tricity under  said  contract  rate  for  more  than  a  year  before  any 
product  was  obtained  from  protestant's  mine,  and  that  such  ma- 
chinery has  been  operated  continuously  to  the  present  time  and 
that  protestant  has  not  earned  an  income  sufficient  to  pay  the 
cost  of  installation  and  unwatering  of  its  mines,  and  that,  at 
present  costs,  in  prospecting  and  mining  low  grade  ores  its  ex- 
penditures have  been  more  than  its  receipts;  and  that  finally  if 
an  increased  power  rate  is  allowed  it  will  add  to  protestant's 
costs  to  such  an  extent  that  it  will  be  impossible  to  carry  on  such 
work  and  will  result  in  the  permanent  shutting  down  of  the 
operation  of  protestant  Mines  Company,  destroying  its  drifts, 
levels,  and  shafts  now  used  and  being  operated  and  will  result 
further  in  the  shutting  down  of  all  the  mines  in  the  Down  Town 
Mine  basin  of  the  Leadville  district  to  the  great  detriment  and 
hardship  of  all  the  people  of  said  district. 

Decision. 

While  the  issue  presented  by  the  applicant  company  for  deter- 
mination by  the  Commission  is  broadly  based  on  the  increases 
applied  for  herein,  as  set  out  in  the  schedules  filed,  and  the  said 
increases  only  atfect  the  power  users  on  the  Central  system, 
there  are  also  involved  other  questions,  such  as  special  contracts 
and  whether  particular  customers  are  being  served  with  surplus 
firm  power  at  discriminatory  prices  or  so-called  "dump  power." 
There  is  also  involved  the  question  of  surplus  or  overbuilt  plant. 
All  of  these  questions  so  fully  enter  into  the  different  features 
of  applicant's  business  as  to  make  a  full  and  complete  investiga- 
tion necessary.  This  is  the  reason  for  requiring  a  complete  val- 
uation made  by  the  applicant  and  the  making  of  a  separate  val- 
uation by  the  Commission.  These  conditions  explain  also  the 
reason  for  the  long  delay  in  the  preparation  of  their  inventory 
and  appraisal  by  the  applicant  company,  the  hearing  from  day 
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to    day   and    many   postponements,    the   postponements   being: 
allowed  by  the  Commission  to  meet  the  desires  of  the  parties. 

The  testimony  was  very  voluminous,  consisting  of  about  twen- 
ty-five hundred  pages ;  also  exhibits  and  data  together  with  care- 
fully prepared  briefs  filed  by  the  applicant  and  each  of  the  pro- 
testants.  All  the  different  parties  to  the  case  were  allowed  full 
time  for  argument;  and  it  will,  therefore,  readily  be  seen  why 
many  months  were  consumed  before  the  submission  of  the  case- 
to  the  Commission. 

Valuation, 

During  the  hearing  the  applicant  company  introduced  in  the^ 
evidence  its  valuation  report  compiled  by  the  J.  G.  White  Engi- 
neering Corporation  known  as  the  J.  G.  White  appraisal,  which, 
was  marked  as  applicant's  Exhibit  0.  This  was  thereafter  sup- 
ported by  oral  testimony  and  applicant's  Exhibit  B,  known  as 
the  Walbridge  Analysis.  Applicant  also  filed  its  Exhibit  G  as 
a  part  of  its  appraisal.  The  protestants  did  not  submit  any  sep- 
arate valuation.  However,  they  presented  through  their  engi- 
neers Durbin  VanLaw  and  George  E.  Collins  criticisms  of  the- 
valuation  and  appraisal  of  the  applicant  company;  and  by  dif- 
ferent exhibits  and  oral  testimony  as  well  as  in  their  argument 
pointed  out  to  the  Commission  to  what  extent,  in  their  opinion^ 
the  values  in  the  J.  G.  White  appraisal  should  be  allowed.  They 
also  introduced  evidence  as  to  their  contention  that  the  Central 
system  of  applicant's  plant  was  overbuilt,  and  what  was  claimed 
by  them  to  be  the  amounts  on  which  the  applicant  should  be 
allowed  to  earn  a  fair  return.  The  Commission's  engineers  also- 
presented  to  the  Commission  a  report  in  which  the  J.  G.  White 
appraisal  is  checked  and  analyzed,  and  an  effort  made  to  au- 
thenticate or  disprove  the  same.  In  considering  the  applicant^ 
inventory  together  with  the  criticisms  of  protestants  and  the 
Commission's  engineers,  it  was  found  that  the  parties  hereto 
were  many  thousands  of  dollars  apart  in  their  figures  and  find- 
ings. This  violent  difference  of  amounts  resulted  in  part  from 
'  the  contention  that  the  plants  of  the  applicant  were  extravagant- 
ly built  without  a  proper  regard  to  prospective  or  future  busi- 
ness, and  that  being  so  overbuilt,  when  finally  completed  the  Cen- 
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tral  system  was  and  is  much  too  largo  and  has  a  generating  ca- 
pacity much  in  excess  of  that  which  is  necessary  to  supply  the 
firm  power  consumers  which  they  have  ever  been  able  to  secure 
or  have  secured.  It  is  pointed  out  by  the  protestants  that  the 
company,  not  being  able  to  dispose  of  all  its  power  at  firm  power 
prices,  then  disposed  of  its  right  to  sell  the  same  in  certain  dis- 
tricts, by  contract  with  the  Denver  Gas  &  Electric  Light  Com- 
pany of  Denver,  for  a  consideration  of  $500,000,  which  was 
paid  to  it  by  the  latter  company.  They  point  to  this  contract, 
which  is  introduced  in  evidence,  to  substantiate  this  contention. 
The  applicant  company  contends  that  this  contract  provided 
only  for  the  sale  of  so-called  "dump  power."  The  applicant 
company  has  filed  in  its  report  and  inventory  two  valuations,  one 
denominated  "original  cost,''  the  other  denominated  "reproduc- 
tion cost  at  present  prices"  as  of  the  date  of  January  1,  1920. 

[4]  In  regard  to  "reproduction  cost  new"  as  of  January  1, 
1920,  the  Conmiission  has  found  that  the  figures  presented  for 
reproduction  new  as  of  January  1,  1920,  aro  not  susceptible  of 
Commission  study  and  determination  in  the  form  presented. 
The  reproduction  new  cost  as  presented  was  made  dependent 
upon  the  original  cost  in  a  gross  manner  by  factors  or  multipliers 
which  were  the  result  of  an  engineering  firm's  experience  and 
conclusion  based  on  appraisals  in  various  places  which  quite 
likely  might  not  be  comparable  with  the  present  case.  More- 
over, the  Commission  could  not  exercise  its  judgment  in  regard 
to  a  final  decision  as  to  rate  base  upon  reproduction  new  cost  as 
of  January  1,  1920,  as  presented  without  first  completing  its  de- 
tail study  and  determination  of  the  power  company's  figures  for 
original  cost  and  then  a  similar  detail  consideration  of  the  items 
that  entered  into  the  factors,  or  multipliers  themselves,  and  in 
regard  to  the  details  of  these  multipliers  too  little  information 
has  been  supplied  in  the  record.  Therefore,  the  Commission 
has  concluded,  on  account  of  the  wide  differences  in  the  amounts 
contended  for  as  a  fair  value,  to  make  an  independent  investiga- 
tion and  study  of  its  own  to  reach  a  proper  conclusion  as  to  a 
fair  value  for  the  purposes  of  this  case.  We,  therefore,  set  our 
engineering  force  to  work  and  have  proceeded  to  make  an  exam- 
ination and  study  to  determine  quantities,  unit  costs,  percent- 
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ages  for  engineering  and  superintendence,  omissions  and  con- 
tingencies, organization,  interest  and  taxes  during  construction, 
insurance,  working  capital  and  all  other  elements  of  value,  in 
fact  a  complete  digest  of  these  details  of  valuation,  item  by  item, 
we  have  gone  carefully  over  the  evidence  and  have  made  such 
examinations  of  the  plant  as  were  necessary,  including  examina- 
tion and  investigation  into  the  physical  capacity  q£  the  plant; 
also  the  demands  of  the  consumers  together  with  simultaneous 
and  peak  demands.  The  (Commission  has  considered  these 
studies  together  with  all  evidence  in  the  case  and  has  given  the 
same  very  long  and  careful  study  and  consideration.  The  ap- 
praisal on  behalf  of  the  Commission  is  based  on  normal  costs  of 
reproduction  new  with  consideration  as  to  the  periods  of  con- 
struction and  reflecting  average  costs  over  these  periods,  so  that 
the  costs  used  are  neither  the  hisfhcst  nor  the  lowest  but  include 
these  in  the  average  whenever  advisable,  so-called  war  prices  be- 
ing given  consideration  only  ag  they  enter  into  averages  or  influ- 
ence the  general  trend  of  labor  and  material  costs.  A  summary 
of  the  Commission's  appraisal  is  set  out  later  herein. 

[6]  The  company  has  in  the  Central  system  hydraulic  gen- 
erating stations  at  Shoshone,  Boulder,  and  Georgetown  and  a 
steam  generating  plant  at  Leadville,  with  additional  substations 
at  Shoshone,  Dillon,  and  Denver*  The  Central  system  is  not 
connected  physically  with  Salida,  Alamosa,  or  the  Sterling  dis- 
tricts. The  application  for  increases  herein  is  confined  entirely 
to  the  Central  system.  Hence  the  necessity  of  fixing  a  valuation 
on  the  Central  system  separately.  When  a  plant,  such  as  the 
one  under  consideration,  has  been  constructed  l)y  different  com- 
panies, which  construction  has  taken  place  at  different  periods, 
and  when,  as  is  the  present  case,  the  larger  part  of  the  plant  or 
system  has  been  purchased  at  a  reorganization  sale,  it  is  a  some- 
what difficult  problem  to  say  whether  or  not  the  original  costs  as 
presented  were  all  wisely  incurred.  On  the  other  hand,  the  Com- 
mission ought  not  to  determine  the  fair  value  at  the  reorganiza- 
tion or  purchased  price  costs.  Actual  costs,  where  available  and 
shown  to  be  reasonable,  have  been  approved  in  determining  re- 
production cost  or  fair  value.  While  we  have  carefully  consid- 
ered applicant's  reproduction  cost  as  of  January  1,  1920,  in  find- 
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ing  a  fair  value  for  rate  purposes  in  this  case,  we  did  not  accept 
such  prices  created  by  war  conditions  as  controlling;  nor  has 
the  Commission  allowed  the  evidence  that  the  present  company 
purchased  the  larger  part  of  the  Central  system  from  the  Central 
Colorado  Power  Company  at  a  reorganization  sale  for  $2,500,- 
000  and- the  Leadville  property  for  $400,000  to  influence  it  in 
arriving  at  the  fair  value  as  found  herein. 

[6,  7]  Eegarding  the  question  of  power  sold  by  the  applicant 
company  to  the  Denver  Gas  &  Electric  Light,  the  Denver  Tram- 
way, and  the  Western  Light  &  Power  Companies  which  are  all 
served  with  power  from  the  Central  system:  It  is  the  conten- 
tion of  the  power  company  that  the  power  sold  to  these  com- 
panies is  secondary  or  dump  power  and,  therefore,  should  not 
bear  any  portion  of  the  constant  costs  or  fixed  capital  costs.  ,  On 
the  other  hand,  it  is  the  contention  of  the  protestants  that  the 
power  sold  to  these  companies  is  prime  power  and  should  bear 
its  proportion  of  all  the  constant  costs,  including  a  return  on 
the  investment.  Obviously,  if  it  is  secondary  or  so-called  "dump 
power"  it  should  not  be^  charged  with  such  costs,  it  not  entering 
into  any  demand  which  determines  the  capacity  of  the  plant  and 
costs  thereof.  From  a  careful  study  of  the  evidence  in  this  case 
and  with  the  aid  of  its  engineers,  the  Commission  has  been  able 
to  form  its  conclusions  as  to  the  conditions  which  obtain  with 
the  power  company  in  distributing  its  service  and  operating  its 
power  plants  of  the  Central  system,  as  to  the  importance  of  load 
factor  in  relation  to  low  stream  flow,  the  effect  of  consumers' 
demands  as  a  determining  factor  in  determining  the  question  of 
dump  power  and  bearing  on  the  importance  of  many  statements 
in  the  record,  as  to  demands  of  overbuilt  plant  and  the  effect  on 
the  lines  of  the  load  of  the  Denver  Gas  &  Electric  Light  Com- 
pany, the  Denver  Tramway  Company,  and  the  Western  Light 
&  Power  Company. 

After  a  careful  consideration  the  Commission  has  come  to  the 
conclusion  that  during  the  years  1918  and  1920  and  on  the  day 
of  maximum  output  on  the  system,  for  the  year,  and  the  day  of 
maximum  output  in  the  month  of  lowest  stream  flow  or  the  days 
when  the  plants  met  their  heavieet  duties,  that  that  part  of  the 
plant  known  as  Shoshone  is  and  has  been  operated  at  a  very  good 
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load  factor  and  continuously  at  a  capacity  very  close  to  the 
capacity  of  the  tunnel,  which  is  approximately  12,000  kilowatts ; 
that  as  the  plants  have  been  operated,  excluding  the  Denver 
Gas  &  Electric  Light  Company's  demands,  Shoshone  alone  was 
able  to  carry  the  entire  load  witlieut  difficulty  including  the  Den- 
ver Tramway  Company  and  the  Western  Light  &  Power  Com- 
pany, and  that  it  moreover  had  excess  power  most  of  the  time 
for  carrying  a  part  of  the  Denver  Gas  &  Electric  Light  Com- 
pany's load ;  that  the  hydro-electric  plant  at  Georgetown  and  the 
steam  plant  at  Leadville  are  capable  of  generating  3,225  kilo- 
watts which  could,  as  standby  plants,  supply  any  deficiency  in 
times  of  low  water  in  serving  all  of  the  firm  power  customers 
excepting  the  Denver  Gas  &  Electric  Lig^t  Company,  the  Den- 
ver, Tramway  Company,  and  the  Western  Light  &  Power  Com- 
pany; that  the  load  of  these  three  companies,  particularly  the 
load  of  the  Denver  Gas  &  Electric  Light  Company,  is  the  cause 
of  the  principal  system  peaks  which  are  simultaneous  with  other 
peaks  causing  a  wider  variation  of  load  than  any  other  consum- 
ers, being  detrimental  to  high  efficiency  of  operation  and  low 
costs ;  that  the  load  factor  is  poorer  with  the  Denver  Gas  &  Elec- 
tric Light  Company  than  without  it.  It  seems  to  the  Commis- 
sion that  these  conditions  are  exactly  opposite  to  what  should  be 
expected  from  a  dump  power  load.  It  also  appears  that  the  max- 
imum peaks,  exclusive  of  the  Denver  Gas  &  Electric  Company, 
are  only  about  40  per  cent  of  the  total ;  that  the  addition  of  the 
Denver  Gas  &  Electric  Light  Company's  load  reduces  the  load 
factor  about  10  per  cent,  and  that  this  company  requires  about 
53  per  cent  of  the  total  generation  on  these  days.  The  Commis- 
sion has  also  concluded  that  the  Boulder  plant  has  been  operated 
at  a  very  poor  load  factor  and  at  an  average  capacity  greatly  be- 
low the  rated  capacity  of  the  plant.  After  a  full  investigation 
and  due  consideration  the  Commission  is  led  to  the  conclusion 
that  the  Boulder  plant  is  not  necessary  to  take  care  of  the  peaks 
produced  excepting  when  produced  by  the  addition  of  the  Den- 
ver Gas  &  Electric  Light  Company's  load.  It  also  seems  that 
the  maximum  demand  brought  about  by  the  Denver  Gas  &  Elec- 
tric Light  Company  is  often  in  excess  of  the  Boulder  plant's 
rated  generator  capacity.    It  is,  therefore,  the  inevitable  conclu- 

P.U.R.1922D. 


RE  COLORADO  POWER  00.  827 

sion  of  the  Commission  that  considered  from  the  way  its  opera- 
ti<)ns  are  carried  on,  excluding  the  Denver  Gas  &  Electric  Light 
Company,  the  Denver  Tramway  Company,  and  the  Western 
Light  &  Power  Company,  the  Central  system  is  overbuilt  to  prac; 
tically  the  extent  of  the  entire  Jjoulder  development.  In  a  recent 
case,  Ee  Boston  &  Idaho  Gold  Dredging  Company,  the  Idaho 
Public  Utilities  Commission  aays: 

"It  is  the  duty  of  a  public  utility  to  find  a  market  for  the  con- 
sumption of  its  commodity,  and  where  a  public  utility  provides 
capacity  without  proper  regard  to  the  present  and  the  prospec- 
tive future  demands,  value  of  the  excess  capacity  should  not  be 
included  in  rate  base.  The  electrical  plant  and  transmission 
system  of  the  applicant  has  a  capacity  much  greater  than  a  pru- 
<ient  regard  for  its  present  and  prospective  customers  requires 
when  considered  in  the  light  of  the  developmental  possibilities 
of  the  territory  which  it  serves."  Ee  Boston  &  Idaho  Gold 
Dredging  Co.  (Idaho)  P.U.E.1921E,  843 ;  see  also  Ee  Stocktpn 
Springs  Water  Co.  (Me.)  P.TJ.E.1920E,  918-21-22. 

The  Commission  has  concluded  and  it,  therefore,  finds  that 
the  power  furnished  the  Denver  Gas  &  Electric  Light  Company, 
the  Denver  Tramway  Company,  and  the  Western  Light  &  Power 
Company  is  not  "dump  power,"  under  the  well  understood  mean- 
ing of  that  term,  but  is  excess  or  surplus  firm  power  on  account 
of  an  overbuilt  plant.  The  power  company  contends  that  it  has 
been  unable  in  the  past  and  is  unable  now  to  dispose  of  this  pow- 
er to  any  other  customer  or  customers  at  any  greater  price  than 
the  price  proposed  in  the  schedules  filed  herein.  The  three  com- 
panies in  question  agree  that  this  is  the  case  and  that  they  can- 
not pay  a  grcKter  price,  having  generating  plants  of  their  own. 

Contract  of  the  Denver  Oas  and  Electric  Light  Company 

and  the  Colorado  Power  Company, 

Protestants'  Exhibit  5  was  introduced  in  the  evidence  and  is 
a  contract  between  the  Colorado  Power  Company  and  the  Denver 
Gas  &  Electric  Light  Company  for  the  supplying  by  the  Colorado 
Power  Company  to  the  Denver  Gas  &  Electric  Light  Company 
of  certain  power  at  prices  therein  stated.  The  contract  is  dated 
the  19  th  day  of  July,  1920,  and  provides  that  the  Denver  Com- 
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pany  agrees  to  pay  to  the  power  company  five  mills  per  kilowatt 
hour  for  the  first  million  kilowatt  hours  delivered  per  month  by 
the  power  company,  and  for  each  kilowatt  hour  delivered  in  ex- 
cess of  a  million  kilowatt  hours  per  month  during  the  months  of 
April  1st  to  September  30th,  the  Ij)enver  Company  agrees  to  pay 
three  mills  per  kilowatt  hour.  DtXting  the  months  October  1st  ta 
March  31st  all  energy  delivered  to  be  paid  for  at  the  rate  of  five 
mills  per  kilowatt  hour.  The  original  contract  was  entered  inta 
by  the  predecessor  of  the  present  company,  the  Central  Colorada 
Power  Company,  and  the  Denver  Gas  &  Electric  Light  Company 
on  March  1,  1911.  This  contract  provides  that:  "The  Central 
Company  hereby  'designate^  and  appoints  the  Denver  Company 
its  sole  agent  and  vendee  for  the  period  of  twenty  years  from  the 
date  hereof  for  all  energy  generated  by  it  and  sold  within  the 
counties  of  Denver,  Arapahoe  and  Jefferson  in  the  state  of  Col- 
orado (other  than  for  power  for  street  railway  and  interurban 
traction  service,  including  lighting  of  cars,  stations,  and  bems), 
and  Central  Coinpany  agrees  not  to  sell,  deliver  or  donate,  nor 
permit  such  sale,  delivery  or  donation  by  any  of  its  customers 
other  than  as  stated  above  save  the  Denver  Company  under  the 
terms  of  this  contract ;  and  in  case  such  sale,  delivery  or  donation 
shall  be  made.  Central  Company  shall  pay  to  Denver  Company 
as  liquidated  damages  the  difference,  if  any,  between  the  price 
for  like  amount  of  energy  at  base  load  rates  thereunder  and  the 
maximum  price  Denver  Company  is  permitted  to  charge  for  like 
amount  of  energy  and  like  service  under  its  franchise  from  the 
city  and  county  of  Denver  of  May,  1906."  The  other  impor- 
taut  features  of  this  original  contract  are  that  the  Denver  Com- 
pany agreed  to  pay,  and  according  to  the  evidence  did  pay,  te 
the  power  company  the  sum  of  $500,000  as  a  consideration  for 
the  contract. 

The  present  contract,  Exhibit  5,  recites  that  the  power  com- 
pany does  not  agree  to  furnish  the  Denver  Company  with  any 
service  whatsoever  unless  the  power  company  has  electrical  ener- 
gy available  for  delivery  to  the  Denver  Company  over  and 
above  the  requirements  of  the  business  of  the  power  company^ 
but  the  agreement  of  the  Denver  Company  to  take  1,000,000" 
kilowatt  hours  per  month  is  a  firm  covenant  and  the  Denver  Com- 
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pany  shall  take  and  pay  for  the  same  as  a  minimiiin  guaranteed 
payment,  or  so  long  as  the  power  company  desires  and  is  able  to 
deliver  in  accordance  with  the  following  conditions.  The  impor- 
tant features  of  this  contract  are  that  the  Denver  Company  is 
to  pay  the  power  company  a  maximum  of  five  mills  per  kilowatt 
hour  for  the  first  million  kilowatt  hours  which,  it  is  contended 
by  the  protestants,  is  less  than  the  cost  to  produce  the  same  and 
that  the  contract  is  entered  into  for  a  period  of  twenty  years. 
This  price  per  kilowatt  hour  is  in  addition  to  the  said  sum  of 
$500,000  already  paid.  While  there  is  a  provision  in  this  con- 
tract that  the  power  company  is  not  compelled  to  furnish  elec- 
tricity to  the  Denver  Company  unless  it  has  electrical  energy 
available  for  delivery  to  the  Denver  Company  above  the  require- 
ments of  other  business,  the  Commission  is  of  the  opinion  that 
the  insertion  of  this  clause  in  the  contract  in  no  way  changes  the 
nature  or  class  of  the  power  delivered  to  the  Denver  Company 
by  the  applicant.  The  evidence  before  the  Commission  is  that 
the  power  furnished  to  the  Denver  Company  has  been  continu- 
ous. The  power  furnished,  therefore,  has  been  firm  power,  as 
the  Commission  must  look  to  the  actual  character  of  the  power 
delivered  rather  than  to  the  description  of  the  same  in  any  con- 
tract 

Mr.  Walbridge,  one  of  the  main  witnesses  for  the  applicant, 
an  engineer  in  charge  of  construction  of  the  plants  of  the  appli- 
cant, gave  his  testimony  very  frankly  and  this  testimony  has 
been  very  helpful  in  enlightening  the  Commission  as  to  the  pres- 
ent difficulties  of  the  company.  Mr.  Walbridge  testified  to  the 
following  facts: 

The  plant  was  built  for  a  larger  market  than  f oimd ;  that  the 
Central  Colorado  Power  Company  built  a  much  larger  plant 
than  they  were  able  to  develop  a  market  for;  that  they  did  not 
supply  Denver  partly  because  of  this  contract ;  that  the  Central 
Colorado  Power  Company's  property  was  bought  in  1913  for 
$2,500,000  and  the  Leadville  plant  for  $400,000 ;  that  it  is  evi- 
dent that  the  plant  as  a  whole  was  not  justified ;  that  at  the  time 
of  entering  into  the  original  contract  the  Denver  Gas  &  Electric 
Light  Company  was  taking  about  one-half  of  the  output;  that 
the  Denver  Gas  &  Electric  Light  Company  has  paid  to  the  Col- 
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orado  Power  Company  the  $500,000 ;  that  if  he  were  building 
new  and  were  not  to  supply  Denver  he  would  not  spend  as  much 
money  as  is  now  in  Shoshone-;  that  since  the  original  contract 
the  ener^  supplied  to  the  Denver  Company  has  been  continuous 
with  very  slight  interruptions,  also  that  supplied  to  the  Denver 
Tramway  Company. 

There  is  no  testimony  in  the  record  that  the  Combiission  has 
discovered  that  the  power  company  has  ever  been  compelled  to 
refuse  to  6upply  the  Denver  Gas  &  Electric  Light  Company  with 
the  energy  demanded.  Mr.  Eead  testified  that  in  1918,  the  time 
of  the  greatest  demands  on  tiie  system,  there  was  some  considera- 
tion given  to  the  question  as  to  whether  the  Denver  Gas  &  Elec- 
tric Light  Company's  supply  should  be  curtailed.  There  is 
nothing  in  the  record  .to  indicate  that  the  power  furnished  the 
Denver  Gas  &  Electric  Light  Company  from  day  to  day  differs 
in  character  from  that  furnished  the  other  large  consumers. 

From  the  above  it  is  apparent  to  the  Commission  that  the 
Central  system  is  overbuilt,  and  that  the  company  built  and  con- 
structed its  plant  far  in  excess  of  its  firm  power  users  tliat  it  has 
ever  been  able  to  attach.    It  seems  that  having  come  to  the  srates 
of  Denver  with  this  excess  plant  and  either  being  unable  to 
attach  firm  power  customers  sufficient  to  dispose  of  its  supply, 
or  unwisely  having  entered  into  a  contract  for  the  term  of  twen- 
ty years  for  a  very  low  rate  and  for  a  further  consideration  of 
$500,000  not  to  enter  the  Denver,   Arapahoe,   and  Jefferson 
county  field,  it  now  attempts  to  dispose  of  its  surplus  power  as 
"dump  power,"  and  by  so  doing  it  thereby  will  fasten  upon  the 
other  power  users  the  burden  of  its  constant  cost.    The  Commis- 
sion cannot  subscribe  to  this  theory.     Of  course,  the  power  com- 
pany in  words  in  this  contract  attempts  to  attribute  to  this  power 
a  "dump"  characteristic,  bijt  the  wording  of  the  contract  can- 
not fix  the  character  of  this  power ;  that  must  be  determined  by 
the  facts  of  its  actual  characteristics.    The  Commission  does  not 
deny  that  in  the  summer  months  of  high  water  flow  the  company 
may  have  at  its  disposal  dump  power,  but  it  does  say  that  the 
power  furnished  continuously  to  the  Denver  Gas  &  Electric  Light 
Company,  the  Denver  Tramway  Company  and  the  Western 
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Li^ht  &  Powor  Company  has  all  the  characteristics  and  is  really 
surplus,  prime  power  resulting  from  an  overbuilt  plant.    . 

In  Kettcrlinus  v.  Bar  Harbor  &  Union  River  Power  Com- 
pany, P.U.R.1920B,/  513,  540,  which  is  a  recent  case  by  the 
Maine  Public  Utilities  Commission,  the  Commission  said: 

"It  will  not  be  denied  that  the  Bar  Harbor  &  Union  River 
Power  Company  in  order  to  supply  the  demands  within  the  Bar 
Harbor  And  Ellsworth  districts  which  might  approximate  at 
times  800  kilowatts,  was  authorized  to  install  a  plant  of  suiR- 
cient  capacity  to  provide  for  the  reasonable  expected  growth  in 
the  two  districts  and  a  development  up  to  1000  kilowatts  would 
not  be  an  unreasonable  overdovelopment.  ...  If  the  Com- 
mission felt  sure  that  it  could  determine  with  substantial  ac- 
curacy the  cost  of  creating  at  Ellsworth  a  power  plant  that  would 
produce  1000  kilowatts  of  energy,  we  would  then  know  upon  what 
amount  the  customers  within  these  two  districts  might  reason- 
ably be  required  to  yield  a  fair  return.  .  .  .  We  arc  satisfied, 
however,  that  no  such  structure-  as  the  respondent  has  produced 
and  no  such  amount  of  flowage  as  it  has  created  would  be  neces- 
sary to  supply  the  Bar  Harbor  and  Ellsworth  districts.  We  are 
also  convinced  that  if  the  respondent  invested  money  in  the  cre- 
ation of  a  plant  capable  of  producing  2,250  kilowatts  of  energy 
and  now  finds  either  that  it  cannot  dispose  of  the  excess  of  energy 
produced  above  the  needs  of  the  Bar  Harbor  and  Ellsworth  dis- 
tricts at  a  price  which  will  yield  a  profit  or  because  of  its  inti- 
mate relations  with  one  of  its  other  customers  does  not  find  it 
advisable  or  convenient  to  charge  that  customer  a  price  which 
will  yield  a  fair  return  upon  the  excess  investment  costs,  it  has 
no  right  to  shift  any  part  of  the  burden  of  its  error  in  judgment 
or  its  inability  or  unwiUingness  to  charge  what  might  be  regard- 
ed as  a  fair  price  for  energy  furnished  to  one  of  its  customers. 
Under  the  peculiar  circumstances  disclosed  in  this  case,  if  the 
Bar  Harbor  &  Union  River  Power  Company  is  unable  to  dispose 
of  this  excess  energy  at  a  price  which  would  yield  a  fair  return 
upon  the  excess  cost  in  creating  a  plant  to  produce  this  energy, 
then  the  loss  should  be  borne  by  the  company  and  not  by  its  cus- 
tomers. The  Commission  is  not  warranted  in  finding  that  tins 
1,250  kilowatts  of  excess  energy  is  secpndary  or  Mump  power* 

P.U.R.1922D. 


832  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

any  more  than  it  would  be  warranted  in  finding  that  the  3,800 
kilowatts  now  being  provided  for  will  be  'dump  power,'  the  cost 
of  developing  and  producing  which  should  be  borne  by  the  cus- 
tomers within  the  Bar  Harbor  and  Ellsworth  districts. 

^^Almost  from  the  time  the  first  court  was  called  upon  to  pass 
upon  the  question  of  the  reasonableness  of  the  rates  charged  by 
public  service  companies,  this  assertion  of  a  fixed  principle  has 
been  adhered  to;  viz. ;  no  rate  is  fair  and  reasonable  unless  it  is 
fair  and  reasonable  to  the  customer.  Our  own  supreme  court 
has  been  subscribed  t^  this  doctrine.  This  Commission  is  not 
only  bound  by  these  decisions  but  absolutely  believes  in  the  fair- 
ness and  justice  of  the  principle  stated.  To  illtistrate:  Sup- 
pose a  plant  actually  cost  a  million  dollars,  and  a  valuation  by 
experts  would  support  this  cost  as  a  value  upon  which  the  com- 
pany might  be  entitled  to  a  return.  Assume  also  that  taking 
into  account  the  number  of  customers  the  company  could  possi- 
bly  obtain,  the, rate  necessary  to  be  charged  in  order  to  obtain  a 
fair  return  on  this  'fair  value'  would  be  manifestly  too  high  and 
practically  prohibitive.  In  other  words,  it  is  demonstrated  that 
either  the  company  should  never  have  entered  the  territory  at  all 
or  else  it  has  built  a  plant  far  and  away  beyond  the  needs  and  the 
purse  of  the  territory  to  be  served.  Under  tiiese  circumstances 
should  this  Commission  permit  rates  to  be  charged  which,  while 
they  yield  no  more  than  a  fair  return  on  the  fair  value  of  the 
property,  nevertheless  will  result  in  excessive  charges  to  the  cus- 
tomers? There  can  be  but  one  answer — ^the  rights  of  the  cus- 
tomer cannot  be  ignored;  and  if  this  respondent  or  any  other 
public  service  company  finds  itself  unable  to  render  service  at 
fair  rates  it  must  accept  the  consequnces  that  follow  the  facts 
and  cannot  be  permitted  against  the  protest  of  the  cust<Hner,  to 
place  upon  the  latter  any  undue  burden.^' 

The  Commission  is  of  the  opinion  that  wiUi  the  constructioii 
of  the  Shoshone  plant  together  with  the  G^eorgetown  and  the 
Leadville  steam  plant  developments,  the  c(Hnpany  was  able  to 
serve  all  of  its  customers  on  the  Central  system  with  adequato 
service  excepting  the  Denver  Gas  &  Electric  light,  the  Denvar 
Tramway,  and  the  Western  Light  &  Power  Companies,  and  at 
times  of  greatest  stream  flow  was  able  to  supply  energy  to  the 
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Denver  Gas  &  Electric  Light  Company,  the  Denver  Tramway 
Company  and  the  Western  Light  &  Power  Company  which  could 
not  be  given  a  year  around  firm  commitment  and  which,  without 
the  aid  of  the  Boulder  development,  would  have  had  to  be  dis- 
posed of  as  "dump  power.'^  By  the  construction  and  building  of 
the  Boulder  development,  the  power  company  has  been  able  to 
produce  such  an  additional  supply  of  power  from  that  plant  in 
times  of  low  water  flow  at  the  Shoshone  plant,  which  has  given 
them  a  very  large  increase  in  production  and  thus  has  rendered 
the  gi'eater  part  of  the  "dump  power"  theretofore  produced  by 
the  Shoshone  plant  fiim  power  and  capable  of  a  firm  power  com- 
mitment. This  it  has  been  unable  to  dispose^  of  at  firm  rates 
according  to  the  testimony.  It  is,  therefore,  disposing  of  the 
same  to  the  three  companies  above  named  at  dump  power  prices. 
According  to  the  testimony  of  the  said  three  companies  above 
named,  they  themselves  are  unable  to  pay  firm  power  prices  for 
the  power  delivered  to  them,  having  plants  of  their  own  ready 
for  use  by  which  they  could  produce  their  own  energy  prac- 
tically at  the  prices  now  being  charged  to  them.  It,  therefore, 
must  be  apparent  that  the  power  company  in  expending  this  ad- 
ditional  amount  necessary  in  constructing  its  Boulder  develop- 
ment, must  have  had  in  mind  the  obtaining  of  an  additional  sup- 
ply of  power  for  these  companies  or  some  other  customers,  as 
the  en^neers  must  have  knowTi  this  development,  in  connection 
with  the  Shoshone,  would  convert  a  large  amoimt  of  the  "dump 
power^^  at  Shoshone  during  high  stream  flow  into  firm  power 
available  the  year  'round.  We  are  unable  to  determine  from  the 
evidence  whether,  as  contended  by  protestants,  it  was  the  power 
company's  original  intention  to  enter  the  Denver,  Arapahoe  and 
Jefferson  county  fields  or  not.  The  result,  nevertheless,  is  that 
after  having  so  built  and  having  this  surplus  power  the  power 
company  did,  by  contract  with  the  Denver  Gas  &  Electric  Light 
Company  and  for  a  consideration  of  $500,000,  preclude  them- 
pelves  from  entering  this  field  and  are  now  unable  to  dispose  of 
this  power  to  this  company  or  any  other  customers  at  firm  power 
rates.  If  this  surplus  power  cannot  be  sold  at  firm  power  prices 
it  would  be  useless  for  the  Commission  to  fix  firm  power  rates 
for  this  excess  power,  when  the  result  would  be  that  they  would 
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be  unable  to  sell  it  at  all  at  the  rates  fixed  and  they  would  there* 
by  be  precluded  from  obtaining  any  revenue  therefrom. 

The  Commission  has  attempted,  first  to  segregate  the  properly 
of  the  Central  system  from  the  rest  of  the  system  as  a  whole. 
It  has  then  taken  up  the  Central  system  for  the  purpose  of  ascer- 
taining, if  possible,  the  value  of  the  properties  in  use  and  useful 
in  serving  all  of  the  customers  on  the  Central  system  outside  of 
the  Denver  Gas  &  Electric  Light  Company,  the  Denver  Tram- 
way Company,  and  the  Western  Light  &  Power  Company,  and 
to  also  ascertain  the  value  of  the  properties  of  the  company  in 
and  useful  in  serving  these  three  companies  alone.  The  final 
summaries  following  include  all  of  the  physical  property  in  use 
and  useful  to  all  consumers  on  the  Central  system.  Table  " A'*^ 
is  a  general  summary  or  original  cost  claimed  by  applicant  com- 
plied from  exhibits  of  the  Colorado  Power  Company  for  all 
districts.  Tables  "B"  and  "C"  are  final  summaries  of  original 
cost  claimed  by  applicant  and  the  Commission's  valuation  al- 
lowed, "B''  including  power  plants  and  100,000  volt  transmis- 
sion line  and  "C"  containing  the  substations  and  distribution 
systems.  At  the  end  of  table  "C"  is  a  grand  total  of  the  final 
summaries  of  property  contained  in  the  Central  system  alone. 
It  will  be  noted  that  the  last  column,  P.U.C.  totals,  amounts  to 
$6,909,206,  which  is  the  property  in  use  and  useful  by  the  com- 
pany in  serving  all  of  its  customers  on  the  Central  system.  The 
column  for  the  Walbridge  analysis  is  not  entirely  comparable 
with  the  other  column  because  there  have  been  additions  to  prop- 
erty since  its  completion,  but  the  figures  are  introduced  to  il- 
lustrate how  the  Walbridge  analysis  fits  into  the  other  figures 
presented.  '  The  totals  by  districts,  as  they  appear  in  the  follow- 
ing final  summaries,  were  reached  after  a  consideration  of  in- 
termediate summaries  by  accounts  which  in  turn  were  dependent 
upon  the  digest  prepared  item  by  item  by  the  Commission's  engi- 
neers. The  summaries  by  accounts  are  also  set  out  herein: 
[Summaries  omitted.] 

As  constructed,  the  four  power  plants  are  connected  to  each 
other  by  the  transmission  line  and  arc  a  physical  entity  in  use 
and  useful  by  all  customers  on  the  Central  system ;  and  it  cannot 
be  said  that  the  power  received  by  any  customer  or  group  of  cus- 
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tomers  in  any  part  of  the  system  really  comes  from  one  plant 
over  a  portion  of  the  transmission  line  or  from  some  other  plant 
over  a  different  portion  of  the  transmission  line.  The  Denver 
Gas  &  Electric  Light  Company,  the  Denver  Tramway  Company 
and  the  Western  Light  &  Power  Company  receive  their  power 
at  a  much  lower  rate  than  any  other  large  power  user.  As  above 
stated,  the  reason  given  by  the  applicant  is  that  these  companies 
are  furnished  with  "dump  power''  at  the  lower  rate  because  they 
have  sources  of  supply  of  their  own.  On  the  other  hand,  the 
other  customers  known  as  "firm  power"  customers  are  required 
by  their  contract  to  purchase  all  of  their  electric  power  from  the 
applicant  company,  and  in  return  the  applicant  commits  itself 
to  furnish  any  amount  within  the  terms  of  the  contract  at  any 
time.  The  applicant  contends  in  order  to  meet  this  necessity  to 
supply  firm  power  users  it  was  necessary  to  build  the  Boulder 
development  as  a  reserve  or  standby  plant  in  order  that  sufficient 
capacity  be  available  in  times  of  insufficient  water  at  Shoshone. ' 
The  Commission  finds  from  the  records  and  exhibits  presented 
that  if  all  the  electricity  sold,  including  the  three  above  named 
companies,  be  considered  that  the  capacity  of  a  plant  equal  to  the 
present  plant  together  with  the  Boulder  plant  is  required,  and  as 
was  stated  in  the  evidence  it  believes  when  the  stream  flow  is  up 
to  normal  or  is  excessive  that  because  of  the  installed  reserve 
capacity  electricity  can  be  generated  in  off  peak  periods  at  a 
comparatively  low  cost.  Electricity  so  generated  and  not  capable 
.  of  a  firm  commitment  might  be  sold  at  near  production  cost  to 
the  benefit  of  all  consumers  because  the  average  total  cost  of  pro- 
duction per  kilowatt  hour  generated  is  lowered.  Such  electric- 
ity, when  available,  is  in  electrical  terminology  known  as  "dump 
power.''  The  Commission  has  found  that  in  so  far  as  it  is  dis- 
closed by  the  evidence  the  Denver  Gas  &  Electric  Light  Company, 
the  Denver  Tramway  Company,  and  the  Western  Light  &  Power 
Company  consumers,  regardless  of  the  terms  of  their  contracts, 
did  receive  power  at  all  times  they  elected  to  take  the  same 
whether  at  times  of  peak  load  on  the  plant  or  not;  and  that  the 
energy  so  furnished  them  is  not  dump  power.  This  partly  for 
the  reason  that  evidence  is  lacking  to  show  that  the  applicant  was 
unable  at  any  time  to  furnish  power  during  peak  hours  because 
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it  did  not  have  the  same  to  furnish  over  and  above  the  commit- 
ment to  firm  power  users,  and  further  for  the  reason  that  evi- 
dence is  lacking  to  show  that  the  cost  to  firm  power  consumers 
is  materially  less  than  it  would  have  been  if  there  had  been  so- 
called  "dump  power"  consumers.  The  Commission  was,  there- 
fore, led  to  believe  that  in  so  far  as  the  applicant's  ability  to  sup- 
ply is  concerned  the  major  portion  of  the  so-called  "dump  power*' 
sold  differs  from  the  "firm  power''  only  in  name. 

Allocation  of  Fair  Value. 

Allocation  by  the  Commission  of  the  fair  value  of  the  property 
of  applicant  in  the  Central  system,  between  the  firm  power 
users  of  the  Central  system,  and  the  Denver  Gas  &  Electric  Light, 
the  Denver  Tramway  and  the  Western  Light  &  Power  Com- 
panies, for  the  purpose  of  determining  the  fair  value  of  the  prop- 
erty in  use  and  useful  in  serving  the  firm  power  customers  of  the 
Central  system,  exclusive  of  the  Denver  Gas  &  Electric  Light,  the 
Denver  Tramway  and  the  Western  Light  &  Power  Companies  and 
for  the  purpose  of  determining  the  fair  and  reasonable  rates  for 
the  firm  power  customers  was  made  in  the  following  manner : 

For  total  generation  investment,  the  entire  net  investment  in 
the  Shoshone,  Leadville,  and  Georgetown  power  plants  is  taken 
as  set  out  in  the  final  summary  table. 

[8]  The  transmission  line  has  joint  use  by  firm  and  so-called 
dump  power  consumers;  therefore,  an  allocation  has  been  made 
on  the  basis  of  the  relative  traffic  over  the  line  and  a  percentage 
ratio  as  between  firm  power  use  and  the  total  use  of  the  line  de- 
termined. This  percentage  ratio  reflecting  an  average  of  five 
years  of  operation  was  found  to  be  44.814  percent  to  be  allocated 
to  firm  power  use  and  results  in  a  net  transmission  line  invest- 
ment for  firm  power  users  of  $409,572.  Similarly  in  the  Denver 
district  and  in  the  Boulder  district  a  portion  of  the  substations 
and  distribution  systems  is  of  benefit  to  both  firm  and  dump 
power  users,  and  an  allocation  was  necessary  and  has  been  made 
in  the  manner  similar  to  that  used  .for  the  transmission  line. 
For  the  Denver  district,  this  allocation  results  in  a  percentage 
ratio  of  12.743  per  cent  to  firm  power  use  or  a  net  Denver  dis- 
tribution investment  to  firm  power  use  of  $22,071.     For  the 
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Boulder  district,  this  allocation  results  in  a  percentage  ratio  of 
C4.016  per  cent  or  a  net  distribution  investment  to  firm  power 
use  of  $117,453.  In  r^ard  to  all  other  districts,  the  substation 
and  distribution  systems  are  used  solely  by  firm  power  con- 
sumers. 

Therefore,  the  net  investment  upon  which  the  applicant  is  en- 
titled to  earn  a  fair  return  from  lirm  power  consumers  is  found 
to  be : 

Qeneration  Itweaiment. 

Shoshone  power  plant   $2,043,714 

LeadviUe  power  plant 188,202 

Georgetown  power  plant  210,046 

Total  generation  investment $2,451,622 

Transmission   line    400,572 

Denver  distribution   22,071 

Boulder  distribution 117,453 

Shoshone  distribution   0.1 58 

LeadviUe  distribution  292,277 

Dillon  distribution    188,866 

Idaho  Springs  distribution    248,946 

Total  net  investment  for  firm  power  use $3,736,965 

The  Commission  has  taken  the  figures  for  working  capital  as 
set  forth  by  the  Commission's  statistician  in  his  report  for  the 
year  1920.  In  order  to  determine  working  capital,  it  was  neces- 
sary to  give  consideration  to  operating  expenses,  gross  revenues 
and  the  investment;  therefore,  these  factors  were  used  as  they 
occur  in  the  several  districts  in  order  to  allocate  the  total  working 
capital. found  by  the  Commission's  statistician,  first  between  the 
Central  system  and  the  Alamosa,  Sterling,  and  Salida  districts, 
and  second  as  between  firm  power  and  so-called  '^dump  power" 
use  in  the  Central  system.  The  resulting  figure  for  working 
capital  necessary  for  firm  power  consumers  is  $184,495. 

The  total  rate  base  for  firm  power  consumers,  excepting  going 
concern  value,  is  the  sum  of  the  net  investment  and  the  working 
capital  or  $3,921,460.  As  a  portion  of  the  total  revenue  from 
firm  power  consumers  should  provide  a  depreciation  reserve  fund 
allowance,  it  was  determined  in  the  following  manner :  Use  was 
made  of  tables  for  the  averaore  life  of  the  various  classes  of  de- 
preciable  property  in  the  entire  investment  of  the  Colorado  Power 
Company  in  the  Central  system,  and  from  these  tables  it  was 
found  that  an  allowance  of  1.905  per  cent  of  the  entire  invest- 
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ment  would  be  sufficient  to  replace  the  depreciable  property  as 
necessary  in  so  far  as  can  be  predetermined.  The  annual  amount 
to  be  set  aside  for  depreciation  reserve  fund  it,  therefore,  $71,189 
from  the  total  revenues  of  firm  power  consumers. 

[9]  The  Commission  has  taken  the  figures  found  by  the  Com- 
mission's statistician  as  set  out  in  his  report,  Exhibit  1-B,  for 
the  operating  expenses.  A  five-year  average  has  been  used  unless 
otherwise  indicated.  The  manner  of  allocation  to  firm  power  is 
as  follows:  After  the  conclusions  reached  in  regard  to  invest- 
ment that  the  Shoshone,  Georgetown,  and  Leadville  power  plants 
with  a  portion  of  the  transmission  line  are  suiRcient  to  supply  the 
firm  power  commitment,  operating  expenses  have  been  allocated 
in  the  same  way  with  certain  exceptions.  Production  costs  were 
not  allocated  but  taken  as  they  were  found  for  the  three  plants 
over  a  five-year  period.  The  fact  that  Shoshone  did  generate 
electricity  in  excess  of  that  needed  by  firm  power  users  is  offset 
by  the  fact  that  these  firm  power  users  were  protected  in  a  meas- 
ure by  the  standby  service  of  the  Boulder  plant  Transmission 
line  expenses  were  allocated  on  the  basis  of  traffic.  Distribution, 
utilization,  commercial,  new  business,  and  local  management 
expenses  as  set  up  in  the  report  are  all  chargeable  to  the  firm 
power  consumers.  It  may  be  noted  that  distribution  expense 
necessary  for  the  so  called  dump  power  consumers  is  included  in 
the  report  in  the  general  expenses  and  not  in  distribution  ex- 
pense. General  expenses  are  allocated  in  the  ratio  determined 
from  a  comparison  of  all  other  operating  expenses.  Taxes  for 
1920  aro  taken  on  the  theory  that  they  are  constantly  increasing, 
and  those  of  the  current  year  are  the  best  indication  of  what  may 
be  expected  for  the  future.  Income  tax  has  been  deducted  as  not 
a  proper  charge  against  the  total  revenues  since  income  tax  is 
properly  chargeable  against  the  profits.  Taxes  have  been  allo- 
cated as  between  the  Central  system  and  the  other  districts  in 
agi-oement  with  figures  of  the  Commission's  statistician.  Within 
tho  Central  system,  taxes  are  allocated  as  between  firm  and  so- 
called  dump  power  on  the  basis  of  the  net  P.U.C.  valuation. 
A  table  of  operating  expenses  chargeable  to  firm  power  users  fol- 
lows: 
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Production  and  maintenance  expense «••••  $33,350 

Transmission  line  expense   23,800 

Distribution  expense   . . .". 30,069 

Utilization  expense   6,813 

Commercial  expense    10,058 

New  business  expense    ;- 7,276 

liocal  management  expense   : ^,789 

General   expenses    40,218 

Taxes    68,575 

Total  operating  expenses    $225,948 

The  gross  operating  revenues  are  also  taken  from  figures  of 
the  Commission's  statistician  and  based  on  a  five-year  average. 
The  following  conclusions  summarize  the  firm  power  revenues  in 
the  Central  system : 

Gross  operating  revenue  ••••••  $662,460 

Gross  operating  expenses  (including  taxes)   225,948 

Net  operating  revenue  436,512 

Depreciation  reserve  fund   allowance    71,189 

Net  available  for  return  upon  fixed  capital  account 365,323 


Going  Concern  Value, 


* 


[10]  A  utility  plant  which  has  an  established  business  at- 
tached is  more  valuable  than  one  without  business;  and  following- 
our  precedent  in  such  cases  as  this  we  will  allow  going  concern 
value.  In  this  case  it  seems  to  the  Commission  that  $300,000 
is  a  reasonable  allowance.  The  fair  value  of  the  property  in  use 
and  useful  for  serving  the  firm  power  customers  in  the  Central 
system  is  found  by  the  Commission  to  be  $3,921,460.  To  this 
will  be  added  $300,000  as  going  concern  value,  making  a  total 
amount  as  a  fair  value  of  $1,221,460.  The  Commission,  there- 
fore, finds  that  so  much  of  applicant's  property  as  is  reasonably 
necessary  for  the  service  of  all  of  the  customers  on  the  Central 
system  (an^  excluding  the  Denver  Gas  &  Electric  Light,  the 
Denver  Tramway,  and  the  Western  Light  &  Power  Companies), 
IS  of  the  fair  value  for  the  purposes  of  this  case  of  $4,221,460, 
and  that  the  balance  of  the  property  owned  by  the  applicant  in 
the  Central  system  is  the  rcsitit  of  an  overbuilt  plant  and  is  not 
in  use  or  useful  in  serving  the  customers  on  the  Central  system, 
excluding  the  above  named  companies.  With  a  net  rate  base  of 
$4,221,460  we  have  a  net  revenue  upon  this  fixed  rate  base  of 
$365,323  which  is  more  than  8  per  cent  return  on  the  capital 
investment  and,  therefore,  leads  the  Commission  to  the  condu- 
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sion  that  the  rates  charged  the  customers  on  which  this  earning 
was  obtained  were  amply  sufficient  and  high  enough  to  afford  the 
company  a  reasonable  return  on  the  capital  invested.  The  Com- 
mission has  found  that  the  balance  of  the  energy  generated  by 
the* power  company  and  sold  to  the  Denver  Gas  &  Electric  Light, 
the  Denver  Tramway,  and  the  Western  Light  &  Power  Companies 
is  not,  under  the  evidence  in  this  case,  "dump  power"  or  second- 
ary power  but  is  surplus  firm  power  not  capable  of  being  sold  by 
the  company  at  this  time  at  firm  power  prices.  The  power  com- 
pany should,  therefore,  make  an  effort  to  dispose  of  or  sell  such 
enorc:y  at  the  highest  obtainable  prices  at  this  time.  If  the  time 
should  arrive  that  the  company  is  able  to  obtain  other  customers 
to  which  it  can  dispose  of  this  energy  at  firm  power  prices,  it 
should  file  with  the  Commission  a  schedule  of  firm  power  rates 
therefor  or  make  application  to  the  Commission  to  fix  a  rate  or 
make  a  contract  which  will  be  just,  reasonable,  and  lawful  for 
the  disposal  of  the  same. 

There  was  some  contention  on  the  part  of  attorneys  for  the  pro- 
testants  that  the  rates  charged  by  the  power  company  as  between 
the  firm  power  customers  of  the  Central  system  were  discrimi- 
natory as  between  the  firm  power  customers  themselves.  The 
Commission  will  not  attempt  at  this  time  to  make  any  findings 
on  this  contention.  This  was  an  application  for  an  increase  in 
rates  by  the  power  company  applicable  to  all  power  customers 
in  the  Centrjjl  system.  The  case  has  been  made  and  the  evidence 
built  up  on  the  question  as  to  whether  or  not  the  Commission 
would  allow  these  schedules  and  increases  to  become  effective. 
The  Commission  has  reached  the  conclusion  that  they  should  not 
be  allowed  to  become  effective.  There  is  not  sufficient  evidence, 
however,  on  which  the  Commission  could  form  a  reasonable  con- 
clusion as  to  whether  or  not  any  of  the  rates  or  contracts  between 
the  film  power  customers  themselves  are  discriminatory  as  be- 
tween themselves. 

In  view  of  the  decision  herein,  the  same  questions  being  raised 
in  Docket  Nos.  50  and  51,  the  power  company's  application 
to  increase  the  power  rates  of  the  Denver  Gas  &  Electric  Light 
Company,  and  the  Western  Light  &  Power  Company,  respective- 
ly, this  decision  is  controlling  in  thoso  cases;  hence  the  Commis- 
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sion  will  enter  an  order  permanently  suspending  the  schedule  of 
rates  filed  October  6,  1920,  and  suspended  pending  an  investiga- 
tion of  same  in  said  Dockets  Nos.  50  and  61,  -which  will  permit 
the  applicant  power  company  to  dispose  of  its  energy  to  the  Den- 
ver and  Western  Companies  in  accordance  with  the  views  herein 
expressed. 


MONTANA  PUBLIC  SERVICE  COMMISSION, 

EE  HELENA  LIGHT  &  RAILWAY  COMPANY. 

[Docket  No.  812,  Report  and  Order  No.  1340.] 

^    Service  —  Powers  of  Commission  —  Managem.ent  —  One-ftuzn  oar8, 

1.  The  Commission  has  jurisdiction  to  consider  the  question  of 
the  operation  of  one-man  cars  as  a  matter  directly  affecting  the  service 
of  a  street  railway  company  and  the  safety  and  convenience  of 
patron^. 

Service  —  Interurhan  railways  —  OnC'tnan  cars* 

2.  A  large  interurban  car,  equipped  with  double  trucks,  should 
not  be  operated  by  only  one  man  over  a  route  crossing  steam  railroads 
when  large  numbers  of  school  children  and  workmen  are  carried  in 
addition  to  freight. 

Service  —  Interurban  railways  —  Operation  through  city  business 
district. 

3.  An  interurban  railway  company  was  refused  permission  to  turn 
back  its  cars  at  the  threshhold  of  the  business  district  of  a  city  al- 
though the  track  through  this  district  was  called  nonproductive 
mileage. 


Service  —  Abandonment  —  Business  interests  —  Convenience   of 
patrons. 

Discussion  of  the  interests  of  private  business  along  the  lines  of 
a  railway  as  not  affecting  the  question  whether  the  service  should  be 
curtailed,  p.  848'. 

[May  2»,  1922.] 

Application  by  a  railway  company  for  an  order  permitting 
the  discontinuance  of  certain  car  service  through  the  business 
district  of  a  city;  application  denied. 

Appearances:  Gunn,  Rasch  &  Hall,  for  the  Helena  Light  & 
Eailway  Company;  A.  A-  Grorud,  for  the  Central  Trades  & 
Labor  Assembly;  George  W.  Padbury,  Jr.,  for  the  Parchen  Drug 
Company  and  other  South  Main  business  houses;  Charles  A. 
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McFarland,  pro  se]  John  Gough,  for  East  Helena  patrons; 
Finley  Urqliart,  for  the  Bristol  Hotel ;  W.  0^  Barden,  for  the 
Eeinig  Company ;  Joseph  Davis,  pro  se ;  E.  G.  Toomey,  Counsel, 
for  the  Commission. 

By  the  Commission:  By  a  notice  published  in  the  Helena 
daily  papers  on  or  about  January  10,  1922,  the  Helena  Light 
&  Railway  Company  proposed,  on  and  after  January  16th,  to 
discontinue  the  operation  of  car  No.  1  of  its  system,  being  the 
East  Helena  car,  on  that  part  of  its  track  on  Main  street  in  the 
city  of  Helena,  Montana,  south  of  the  intersection  of  Sixth 
avenue  and  Main  street  to  the  car  barns  in  said  city,  with  the 
exception  of  two  trips  daily,  after  6  o'clock  a.  m.,  one  to  be  made 
at  10  A.  M.  and  one  at  2  p.  m.  The  announcement  informed 
patrons  that  on  the  latter  date  and  save  for  the  two  trips  men- 
tioned, the  car  would  be  turned  back  at  Main  street  and  Sixth 
avenue  and  would  leave  Sixth  avenue  five  minutes  after  the 
hour  and  leave  East  Helena  on  the  return  trip  thirty  minutes 
later.  On  January  12th,  at  the  request  of  the  Commission,  the 
company  suspended  the  proposed  ch^mge,  pending  a  hearing 
thereafter  to  be  ordered  by  the  Commission,  and  the  same  has 
not  been  carried  into  effect  to  this  time.  Following  this  action, 
numerous  protests  were  made  to  the  Commission  against  the  pro- 
posal, among  others  a  protest  signed  by  56  persons  respresenting 
business  houses,  firms  and  oflSces  fronting  on  both  sides  of  that 
portion  of  Main  street,  south  of  the  intersection  of  Main  and 
Edwards ;  a  protest  of  63  residents  of  Helena  and  East  Helena ; 
a  protest  from  the  board  of  trustees  of  the  East  Helena  public 
schools ;  and  a  protest  from  John  T.  Taylor,  as  a  patron  and  on 
behalf  of  the  Helena  Trades  &  Labor  Assembly. 

In  a  formal  petition  subsequently  filed  to  invoke  relief,  after 
formal  hearing,  the  utility  alleges  that  it  has  been  for  several 
years  operating  its  street  railway  system  at  a  loss  and  that  in 
order  to  continue  the  operation  of  such  system,  it  is  necessary 
to  reduce  the  operating  expenses;  that  the  present  schedule  on 
the  East  Helena  line  provides  for  18  trips  to  East  Helena  per 
day  and  the  cars  now  running  to  East  Helena  are  operated  on 
Main  street  between  Sixth  avenue  and  the  car  bams,  the  latter 
being  located  near  the  city  hall;  that  by  turning  the  East  Helena 
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car  at  the  comer  of  Sixth  avenue  and  Main  street  instead  of 
running  same  between  Sixth  avenue  and  the  car  barns,  save"  for 
three  trips  per  day  for  the  purpose  of  carrying  freight,  there 
would  result  a  saving  in  operating  expenses  of  approximately 
$4,500  per  year.  The  company's  conclusion  is  that  such  a 
change  in  operation  would  not  result  in  any  great  inconvenience 
to  the  public  because  of  the  light  traffic  served  by  the  East 
Helena  car  on  the  run  from  Sixth  avenue  and  Main  street 
through  the  business  district  to  the  car  barns. 
The  protests  may  be  classified  under  two  heads: 
(a)  From  business  houses,  fearing  the  loss  of  patronage  or 
a  material  diversion  of  patronage  on  account  of  passengers  being 
discharged  from  the  East  Helena  car  from  two  to  five  blocks 
below  their  locations  and  on  accoimt  of  passengers  who  would 
board  the  cars  above  Sixth  avenue  and  Main  street,  and  who  wait 
for  the  same  in  various  business  houses  in  that  portion  of  the 
city,  being  obliged  to  walk  to  Sixth  avenue  and  Main  street  and 
there  board  the  cars;  and  (b)  the  protests  on  the  ground  that 
the  proposal  is  merely  a  cover  for  one-man  operation  instead  of 
the  present  two-men  operation  of  the  East  Helena  car  and  that 
such  proposed  operation  is  unsafe  and  inconvenient. 

The  fijiancial  difficulties  of  the  street  railway  system  operated 
by  the  Helena  Light  &  Railway  Company  are  not  new  and  no 
one  is  better  acquainted  with  that  fact  than  this  Commission. 
(Ee  Application  of  Helena  Light  &  Railway  Company  for  an 
increase  in  street  car  fares,  11  Mont.  R.  R.  &  P.  S.  C.  Reports, 
169;  Re  Helena  Light  &  Railway  Company,  13  M.  U.  R.  191, 
P.U.R.1920D,  668 ;  Re  Helena  Light  &  R.  Co.  14  M.  U.  R.  282, 
P.U.R.1922A,  112.)  The  cited  cases  show  that  time  and  again 
the  Commission  has  responded  to  the  company's  prayers  for  rate 
relief  and  always  in  the  hope  that  the  system  might  be  saved 
for  the  city  of  Helena.  As  a  condition  precedent  to  relief,  we 
have  always  required  the  utility  to  prune  and  pare  operating 
expenses  and  in  view  of  that  requirement,  we  should  be  the  last 
public  agency  to  thwart  any  measure  tending  to  effect  reason- 
able economies  in  operation.  In  this  instance,  however,  we  are 
not  convinced  that  the  proposal,  viewed  in  all  its  aspects,  means 
real  economy.     The  reasons  impelling  us  to  this  conclusion  and 

denial  of  the  company's  application  may  be  briefly  stated. 
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1.  The  saving  of  $4,500  is  made  up,  in  applicant's  estimate, 
from  two  sources  (a)  directly  $3,700  on  account  of  decreased 
expense  due  to  one-man  operation  in  place  of  the  present  two- 
men  operation,  and  (b)  $800  representing  remaining  operating 
expenses  as  apportioned  to  the  trips  proposed  to  be  omitted. 
Conceding  the  correctness  of  this  estimate,  we  are  of  opinion 
that  the  saving  of  $3,700,  predicated  oii  one-man  operation,  is 
not,  strictly,  the  subject  of  consideration  at  this  time  for  there 
is  no  application  before  the  Commission  for  authority  to  operate 
the  East  Helena  line  with  a  one-man  car.  The  real  object  of 
this  proceeding  is  that  end,  but  it  has  been  covered  up  with  the 
matter  of  Main  street  operation.  With  this  estimated  saving 
out  of  consideration,  the  saving  of  $800  per  annum  is  not  sub- 
stantial enough,  against  the  public  inconvenience  involved,  to 
grant  the  relief  sought.  WTiile  it  was  stated  in  testimony  that 
the  elimination  of  alleged  nonproductive  mileage  between  the 
intersection  of  Sixth  avenue  and  Main  street  to  the  car  bams 
would  ihove  the  company  to  make  the  application,  even  if  two- 
men  operation  was  to  be  retained,  the  five-fold  saving  from  one- 
man  operation  is  too  great  to  be  considered  as  merely  incidental 
to  the  elimination  of  the  trips  south  of  the  corner  of  Sixth  and 
Main.    Id  est  magyia  res. 

[1]  2.  Possibly  the  utility  considers  the  matter  of  one  or 
two-men  operation  beyond  our  jurisdiction,  and  hence  does  not 
frame  its  application  to  present  that  question.  Generally  speak- 
ing, our  authority  does  not  go  so  far  as  to  permit  us  to  invade 
the  province  or  assume  the  duties  of  the  management.  But  when 
operation  directly  affects  the  service  being  rendered  and  the 
safety  and  convenience  of  patrons  it  is  a  matter  within  our 
jurisdiction  whatever  the  terminology  employed,  i.  e.,  service  or 
operation.  It  is  our  function  to  prescribe  a  standard  of  service, 
and  the  fact  that  the  standard  may  prevent  the  discharge  of 
employees  or  require  the  engagement  of  additional  operatives 
does  not  defeat  jurisdiction. 

[2]  Treating  the  application  as,  in  substance,  one  for  diminu- 
tion of  service  by  resort  to  one-man  operation,  we  think  it  plain 
that  it  should  not  be  granted,  (a)  The  East  Helena  line,  7^ 
miles  in  length  is  essentially  an  interurban  line,  connecting  the 
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city  of  Helena  with  its  industrial  suburb.  The  car,  equipped 
with  double  trucks  and  the  largest  but  one  on  the  system  carries 
both  freight  and  passengers.  On  certain  trips  the  car  is  loaded 
with  employees  of  the  American  Smelting  &  Refining  Company, 
going  to  or  returning  from  work  at  the  East  Helena  plant  of 
that  company.  To  charge  one  man  with  the  duty  of  operating 
the  car  and  acting  as  conductor  particularly  on  these  crowded 
trips  would  unquestionably  delay  the  boarding  and  discharge  of 
passengers  during  preseritation  and  examination  of  their  tickets, 
tokens,  or  coins  beyond  the  time  ordinarily  incident  to  the  opera- 
tion. There  is  always  more  delay  in  one-man  operation  than 
under  the  two-men  plan — an  impairment  of  service  tolerated  for 
the  sake  of  economy  in  these  days  of  failing  trolley  lines — 
but  in  the  case  of  these  smelter  trips  we  think  such  delay  as 
would  exist  transgresses  the  limit  of  toleration,  (b)  Another 
factor  influencing  us  to  order  the  service  continued  as  at  pres- 
ent is  the  number  of  school  children  riding  the  East  Helena  car 
between  the  two  cities  during  nine  months  of  the  year  m  atteiid- 
r.nce  at  Helena  schools.  True,  the  greater  part  of  those  riders 
are  of  high  school  age,  but  many  are  younger,  and  experience  has 
shown  the  necessity  for  the  presence  of  a  conductor  to  maintain 
order  and  assist  in  the  boarding  and  discharge  of  the  younger 
riders,  all  to  discharge  the  carrier's  obligation  of  safe  service. 
This  service  is  entirely  apart  from  the  collection  of  fares  by  the 
conductor.  Particularly  in  the  event  of  trolley  disconnections 
(always  with  the  serious  possibility  of  pulling  down  a  line  over- 
bead  wire)  emergency  stops,  and  kindred  interruptions  of  serv- 
ice when  the  motorman  has  his  hands  full  in  operation,  the 
need  of  a  conductor  to  aid  the  motorman  or  quiet  passengers, 
particularly  children,  and  if  need  be,  assist  in  their  exit,  is  too 
plain  for  extended  exposition.  This  argument  is  applicable 
to  one-man  operation,  generally,  but  we  deem  it  decisive  in  this 
case  of  an  interurban  car  regularly  carrying  school  children, 
(c)  Again,  the  East  Helena  car  crosses  the  lines  of  steam  rail- 
roads at  grade  at  three  points.  The  necessity  for  a  conductor  to 
govern  stops  and  starts  and  do  the  necessary  flagging,  insuring 
the  motorman  full  control  of  his  car,  with  no  occassion  to  leave 
the  same,  is  obvious,     (d)  The  circumstances  that  the  freight 

P.UJ1.1922D. 


846  MONTANA  PUBLIC  SERVICE  COMMISSION. 

is  handled  on  car  is  but  an  additional  factor  opposing  the  com- 
pany's petition.  To  demand  of  a  motorman  the  handling  of 
freight  is  to  produce  service  interruptions  too  flagrant  to  be  in- 
eluded  within  any  concept  of  reasonable  service. 

It  is  significant  in  connection  with  this  proposal  that  the 
company,  notwithstanding  that  one-man  operation  has  been  in 
force  on  all  other  cars  on  the  system  for  nine  years,  has  con- 
stantly recognized  necessity  for  two  men  on  the  East  Helena 
car.  Conditions  now  or  in  prospect  are  no  different  from  what 
they  have  been  in  the  past.  The  proposal  to  turn  the  car  at 
Sixth  and  Main,  and  thus  obviate  operation  on  the  poor  track 
in  the  more  or  less  congested  business  district  does  not  relieve 
the  necessity  for  two-men  service  between  the  junction  of  those 
streets  and  East  Helena. 

[3]  3.  Even  if  we  were  content  that  reasonable  service  could 
be  rendered  with  one  man,  we  are  not  satisfied  that  the  company 
would  be  justified  in  turning  the  East  Helena  car  at  Sixth  and 
Main.  The  line  from  that  point  to  the  car  bams,  a  distance  of 
five  or  six  blocks,  traverses  nearly  all  of  the  principle  business 
area  of  the  town.  To  create  a  condition  whereby  passengers 
from  East  Helena  are  required  to  leave  the  car  at  the  threshold 
of  the  business  district,  and  walk  through  the  same,  or  outgoing, 
walk  from  one  to  six  blocks  in  order  to  board  the  car  seems  sub- 
versive of  good  service.  The  company  may  not  rightfully  ex- 
pect to  make  operating  expenses  on  every  foot  of  track.  And 
of  all  alleged  nonproductive  mileage,  the  72/100  of  a  mile 
from  the  junction  of  Sixth  avenue  and  Main  street  to  the  car 
bam  through  the  business  district,  would  seem  the  very  last 
to  be  eliminated  from  the  standpoint  of  service.  The  trafiic 
originating  and  discharged  therein  is  substantial.  A  partial 
check  was  made  by  the  company  of  passengers  boarding  and  leav- 
ing the  cars  in  this  section  from  May  1st  to  May  14th,  and  ap- 
pears below.  Table  I  shows  the  total  number  of  passengers  car- 
ried, the  number  boarding  or  leaving  the  car  south  of  Sixth  avenue 
and  the  percentage  this  number  represents.  Table  II  shows  the 
same  data  as  Table  I,  except  that  the  trips  at  6  a.  m.,  10  a.  m., 
end  2  p.  M.,  have  been  omitted  as  they  are  to  be  continued  under 
the  proposal.  We  are  satisfied  that  a  more  complete  dieck  would 
have  resulted  in  a  better  showing. 
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We  are  not  impressed  with  the  contention  that  the  car  should 
be  turned  to  avoid  use  of  a  bad  piece  of  track  because  the  par- 
ticular piece  is  not  shown  to  be,  and  from  our  knowledge  of 
system  trackage,  cannot  be  shown  to  be  measurably  worse  than 
other  segments  in  constant  operation.  And  at  any  rate,  bearing 
in  mind  that  it  is  a  trunk  line  for  the  system  we  think  it  should 
be  maintained  in  better  condition  than  at  present. 

Nor  are  we  influenced  herein  by  any  solicitude  for  business 
houses  located  on  the  line,  and  possible  losses  to  them  through 
the  proposed  change.  Reasonable  service  on  the  part  of  this 
utility  is  not  to  be  measured  by  the  necessities  of  another  man's 
business.  The  street  railway  is  to  serve  the  public,  not  the 
purses  of  private  entrepreneurs  on  its  right-of-way.  What  gains 
accrue  to  such  other  businesses  by  reason  of  the  railway's  presence 
and  continued  operation  of  given  cars  are  incident  to  the  com- 
pany's discharge  of  a  public  duty  and  when  reasonable  neces- 
sity therefor  no  longer  exists,  service  may  rightfully  be  ter- 
minated without  reference  to  private  profits.  Here,  however, 
we  find  that  public  convenience,  necessity,  and  safety-^demand 
the  continuance  of  the  present  operation  of  the  East  Helena  car. 
An  appropriate  order  will  be  entered. 

Note. — One-man  Cars. 

I.  In  generalf  848. 
II.  Powers  and  duties  of  ConiniiS9iim»f  860* 
III,  Economy  of  operation,  860» 
IV.  Rates,   862, 

V.  Adequacy  of  service,   862. 
VI.  TicTcets,  864. 
VII.  Safety: 

a.  In  general,  864. 

5.  Railroad  crossings,  856. 

c.  Heavy  grades,  860. 

d.  Safety  equipment,   857* 

e.  Safety  rules,   869. 
VIII,  Employees,  SOO, 

IX.  Conclusion,   800. 

I.  In  general. 

The  case  of  Be  Helena  Light  &  Railway  Compant,  supra, 
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is  one  of  the  few  cases  in  which,  on  account  of  local  conditions, 
one-man  cars  have  been  prohibited.  In  recent  cases  where  rail- 
way companies  have  thought  it  feasible  to  operate  these  cars,  Com- 
mission approval  has  nsnally  been  given.  The  necessity  for  more 
frequent  street  car  service  and  lower  operating  costs  has  been  met 
in  many  places  by  the  use  of  these  cars.  The  change  from  long  to 
fcliort  headway  thus  made  possible  in  several  communities  of  moderate 
size  where  prospective  short  haul  passengers  prefer  to  walk  rather 
than  wait  for  a  car,  has  spelled  no  less  than  the  difference  between 
bankruptcy  and  prosperity.^ 

The  Idaho  Commission  has  called  attention  to  the  fact  that  three 
general  plans  have  been  suggested  to  prevent  ^nancial  disaster 
threatening  the  street  railway  industry:  (1)  Increased  fares;  (2) 
municipal  aid;  and  (3)  reduction  of  expenses.  Since  increased 
fares  often  drive  away  traffic  and  do  not  always  bring  in  the  esti- 
mated revenues  and  municipal  aid  is  usually  illegal,  reduction  of 
expenses  through  the  operation  of  one-man  cars  has  been  adopted 
as  tlie  plan  offering  the  most  feasible,  and  only  adequate,  relief.* 

The  one-man  car  is  an  innovation  by  any  street  railway  company 
but  for  that  reason  alone  is  not  objectionable.  The  public  will, 
gradually  accustom  themselves  to  its  use.'  Chairman  Gunnison  of 
the  New  Hampshire  Commission  observed  that  one-man  cars  were 
in  successful  operation  in  four  cities  in  New  Hampshire  and  were 
giving  good  satisfaction  to  the  public  and  that  the  inference  must 
be  that  petitioners  against  their  use  were  either  under  a  misap- 
prehension as  to  their  safety,  or  prejudiced  against  the  company.^ 
The  use  of  the  one-man  car  should  be  increased  to  the  maximum 
practical  limit,  giving  careful  consideration  to  safety  of  passengers, 
in  the  .opinion  of  the  Missouri  Commission.* 

Popular  objection  has  not  been  strong  enough  to  secure  legislative 
action  against  this  type  of  car,  except  in  some  municipalities.  In 
every  state  where  the  question  has  arisen,  the  legislature  has  re- 
fused to  pass  any  act  which  will  forbid  the  use  of  one-man  cars  and 
they  have  been  generally  approved  by  the  Public  Service  Commissions 
that  have  passed  upon  the  subject,®  although,  before  the  adoption 
of  modem  protective  devices,  the  Commissions  in  some  states  which 

1  Electric  Railway  Journal,  September  22,  1917. 

«Re  Boise  Valley  Traction  Co.   (Idaho)   P.U.R.1920A,  626. 

aChesley  v.  Androscoggin  &  K.  Street  R.  Ck).   (Me.)   P.U.R.1922D,  534. 

♦  Citizens  of  Concord  v.  Concord  Electric  Railways  (N.  H.)  P.U.R.1921E, 
763. 

•  Kansas  City  R.  Co.  v.  Kansas  City   (Mo.)   P.U.R.1920A,  926. 

6  Citizens  of  Concord  v.  Concord  Electric  Railways  (N.  H.)  P.U.R.1921E, 
763. 
P.U.R.1922D.  64 
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now  approve  them  refused  to  allow  the  operation  of  the  old  style 
cars  by  one  man,  and  under  some  traffic  conditions,  or  where  railroad 
crossings  create  unusual  danger,  the  use  of  these  cars  is  now  pro- 
hibited. 

• 
II,  Powers  and  duties  of  Commiaaiona^ 

Probably  most  Commissions  have  power  to  authorize  the  use  of 
one-man  cars.  The  Illinois  Commission  has  asserted  its  jurisdic- 
tion to  pass  upon  an  application  by  a  street  railway  company  for 
permission  to  operate  them.'' 

The  New  York  Commission  maintained  that  the  passage  of  a 
municipal  ordinance  forbidding  one-man  car  operation  should  not 
affect  the  determination  of  the  Commission  in  the  discharge  of  its 
duties  imposed  by  statute  if  it  sees  fit  to  authorize  such  operation, 
the  question  of  the  validity  of  such  an  ordinance  being  a  matter  for 
determination  by  the  courts." 

In  California,  where  an  ordinance  prohibited  the  use  of  these 
cars,  reductions  in  street  railway  fares  were  made  dependent  upon 
amendment  of  the  ordinance  to  permit  their  operation.^ 

Commission  "approval  of  one-man  cars  may  be  necessary.  Amon^ 
rules  adopted  by  the  Wisconsin  Commission  for  the  operation  of 
electric  railways  was  a  rule  that  before  the  operation  of  any  one- 
man  cars,  each  company  desiring  to  institute  such  operation  should 
submit  to  the  Commission  the  plan  of  operation  of  the  proposed 
one-man  cars  showing  the  route  over  which  such  cars  were  to  be 
used,  the  number  of  railroad  tracks  to  be  crossed  and  the  character- 
istics of  each  crossing,  method  of  operation  of  doors  and  emergency 
exit,  and  such  other  details  as  the  Commission  might  require.  Com- 
mission approval  being  a  prerequisite  to  their  use.*® 

Ill,  Economy  of  operation. 

Approval  of  the  installation  of  one-man  car  service  has  been  in 
the  interest  of  eflBciency  and  economy.  It  resultsnn  the  saving  of 
the  wages  of  one  man  on  each  car  operated  although  the  motorman 
may  be  paid  an  additional  amount  per  hour  for  collecting  fares. 
The  public  gets  the  direct  benefit  of  this  economy  because  the  less 
the  operating  expenses,  the  less  the  public  is  required  to  pay  in 
fares,  and  the  crying  need  of  street  railway  companies  to-day  is  reduc- 

7  Re  Galesburg,  R.  Light  A  Power  Co.  (111.)   P.U.R.1919E,  502.    See  aUo 
Re  Ilelena  Light  &  Railway  Co.,  supra. 

•  Re  Empire  State  Railroad  Corp.   (N.  Y.)   P.U.R.1920C,  86. 

•  Re  Pacific  Gas  &  Electric  Co.  (Cal.)  P.U.R.1922B,  785. 
10  Re  Electric  Railways  (Wig.)  P.U.R.1917D,  263. 

P.UJ1.1922D. 
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tion  in  operating  expenses."  Commissioner  Devlin  of  the  California 
Commission  said  that  he  had  become  eonvmced  that  £V  radical  change 
in  equipment  such  as  had  become  available  through  the  development 
of  the  one-man  car  might  prove  one  of  the  means  of  saving  many 
street  railway  systems  where  the  totals  of  operating  revenues  and  of 
operating  expenses  come  closer  and  closer  together."  The  District 
of  Columbia  Commission  asserted  that  the  operation  of  one-man 
cars  had  demonstrated  the  efficiency  and  economy  of  this  type  of 
equipment." 

The  use  of  one-man  cars  was  approved  by  the  Massachusetts  Com- 
mission on  the  j^round  that  there  was  an  advantage  because  of  the 
opportunity  to  improve  service  and  to  attract  traffic  without  a  cor- 
responding increase  in  cost."  The  Commission  said  that  one-man 
cars  have  two  distinct  uses.  They  may  be  used  merely  to  decrease 
expense,  or  they  may  be  used  to  increase  service  and  business  without 
a  corresponding  increase  in  cost.  On  many  short  city  lines  where 
traffic  is  light,  frequent  service  cannot  be  profitably  maintained  with 
ordinary  equipment.  Yet  infrequent  service  means  loss  of  business, 
for  people  will  often  walk  rather  than  wait  long  for  a  car.  By 
using  one-man  cars  on  such  routes  a  twenty-minute  headway  can  be 
changed  to  a  ten-minute  headway,  or  a  thirty-minute  to  a  fifteen- 
minute,  with  little  additional  expen$e  and  witK  a  gain  in  service  to 
the  public  and  in  traffic  to  the  company.  A  street  railway  company 
was  criticised  by  the  Massachusetts  Commission  in  a  later  case  for 
neglecting  to  attempt  the  solving  of  the  street  railway  problem  by 
the  use  of  one-man  cars."  The  Missouri  Commission  was  of  the 
opinion  that  expenses  could  be  greatly  reduced  by  the  use  of  one- 
man  cars  without  serious  injury  to  the  service  in  the  city  of  Joplin." 

It  has  been  said  that  an  increase  of  one-third  in  service  by  use 
of  the  one-man  car  has  actually  produced  60  per  cent  greater 
revenue."  The  Tennessee  Commission  was  advised  that  the  one- 
man  car  could  be  operated  on  50  per  cent  of  the  power  required  to 
operate  the  two-men  cars,  the  cost  of  operating  these  cars  being  70 
per  cent  of  the  cost  of  operating  larger  cars.    This  diflEerence  in  the 

"Citizens  of  Concord  v.  Concord  Electric  Railways  (N.  H.)  P.U.R.1921E, 
763. 

WRe  San  Diego  Electric  R.  Co.  (Cal.)  P.U.R.1920B,  86,  117. 

18  Re  Rates  of  Street  Railway  Companies   (D.  C.)  P.U.R.1922C,  848. 

MRe  Bay  State  Street  R.  Co.   (Mass.)   P.U.R.1918A,  836. 

i»Re  Bay  State  Street  R.  Co.   (Mass.)  P.U.R.1919A,  817. 

17 Re  Joplin  &  P.  R.  Co.  (Mo.)  P.U.R.1919F,  171.  See  also  Hannibal  v. 
Hannibal  R.  &  E.  Co.  (Mo.)  P.U.R.1916A,  1013. 

IS  Electric  Railway  Journal  September  22,  1917,  cited  in  Re  Bay  Stata 
Street  R.  Co.   (Mass.)  P.U.R.1918A,  836,  841. 
P.U.R.1922D. 
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cost  of  operations  would  be  saved,  not  to  the  company,  but  to  the 
street  car  users,  and  woul*  enable  the  company  to  give  better  service 
and  quicker  service  at  the  reduced  cost.^* 

The  Utah  Commission  found  that  savings  under  one-man  opera- 
tion had  amounted  to  as  much  as  30  per  cent  in  power  and  40  per 
cent  in  maintenance,  while  the  labor  cost  per  mile  was  greatly  re- 
duced.^ The  car  approved  for  use  in  Nevada  weighs  about  15,000 
pounds,  whereas  the  former  type  lised  by  the  company  involved 
weighed  from  26,000  to  30,000  pounds,  the  ordinary  cars  on  the 
level  using  approximately  2.5  kilowatt  hours  in  electrical  energy 
per  car  mile  while  the  safety  car  used  about  .8  kilowatt  hours  per 
car  mile.** 

IV.  Bates, 

Seduced  operating  expenses  by  the  use  of  one-man  cars  are  re- 
flected directly  in  rates.**  A  street  railway  company  which  was 
authorized  by  the  Illinois  Conmiission  to  operate  one-man  cars  was 
ordered  to  lower  fares  enough  to  reduce  gross  revenues  by  an  amount 
somewhat  in  excess  of  the  saving  by  operation  of  these  cars  in  view 
of  the  fact  that  increased  patronage  might  be  looked  for  under  the 
lower  fares  as  industry  and  industrial  conditions  should  assume  a 
jiormal  condition.**  Increased  Irates  were  granted  in  one  city  be- 
cause threats  by  railway  men  to/strike  prevented  the  use  of  one-man 
cars.**    -V 

V,  Adeqwicy  of  service. 

•The  possibility  of  shorter  headway  by  operating  one-man  cars  is 
the  strongest  argument  for  their  use  as  an  aid  to  service.  Where 
traffic  is  light,  frequent  service  cannot  profitably  be  maintained  with 
ordinary  equipment.**  In  one  of  the  earlier  cases  where  the  subject 
of  one-man  operation  was  considered,  the  Idaho  Commission  did  not 
favor  the  remodelling  of  city  cars  for  one-man  operation  in  order 
to  reduce  operating  expenses,  in  view  of  the  cost  of  the  necessary 
changes  and  the  probable  unsatisfactory  service,*®  but  the  slight  in- 
convenience to  passengers  occasioned  by  the  necessity  for  entering 

WRe  Nashville  Railway  &  Light  Co.  (Tenn.)  P.U.R.1920C,  1,  14. 
«ORe  Utah  Light  &  P.  Co.  (Utah)  P.U.R.1920E,  833. 
«Re  Reno  Traction  Co.  (Nev.)  P.U.R.1920B,  178. 
«  Pacific  Gas  k  Electric  Co.  (Cal.)  P.U.R.1922B,  786. 
«8Re  Tri-City  Railway  Co.   (111.)  P.U.R.1922B,  407. 
24  Re  Utah  Light  A  Traction  Co.   (Utah)   P.U.R.1918F,  718. 
WRe  Bay  State  Street  R.  Co.  (Mass.)  P.U.R.1918A,  836. 
MRe  Idaho  Traction  Co.   (Idaho)   P.U.R.1916D,  742. 
P.U.R.1922D. 
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and  leaving  a  one-man  car  by  the  right  hand  door  at  the  front  is 
not  a  sufficient  reason  for  prohibiting  the  use  of  such  cars,  according 
to  a  later  opinion.''  But  in  the  District  of  Columbia  the  latest 
type  of  one-man  car  was  provided  with  separate  entrance  and  exit 
doors  to  meet  local  traffic  needs.*' 

The  substitution  qf  one-man  safety  cars  with  high  speed  motors 
equipped  for  rapid  acceleration  and  with  increased  braking  power 
for  quick  starting  and  stopping  was  recommended  by  the  Nevada  . 
Commission.  The  Commission  said  that  the  safety  car  under  con- 
sideration was  much  lighter,  faster,  and  more  accessible  and  inviting 
to  the  public.  It  was  designed  largely  for  the  purpose  of  meeting 
automobile  bus  competition  and  seated  about  twenty-eight  people, 
but  crowded  had  carried  as  high  as  fifty.  The  car  had  high  powered 
braking  capacity  for  quick  stopping  and  very  rapid  acceleration 
which  made  it  possible  to  get  under  full  headway  very  quickly  after 
stopping.  It  had  25  horse  power  motors  and  all  bearings  ball  or 
roller.** 

Investigation  by  the  Utah  Commission  disclosed  that  one-man 
operation  was  safe,  convenient,  and  economical  and  that  it  was 
growing  in  favor  with  traction  companies  and  the  public.*®  Specially 
constructed  cars  should  be  used  for  one-man  operation.**  Consider- 
ation of  the  question  of  operating  one-man  cars  was  strongly  advised 
by  the  Massachusetts  Commission  for  lines  on  which  service  was 
infrequent  and  inferior  although  the  Commission  said  that  it  could 
not  endorse  the  suggestion  that  existing  cars  be  quite  generally 
operated  with  one  man  where  traffic  was  heavy  by  closing  up  the  rear 
door  and  making  other  minor  changes.**  The  Oregon  Commission 
thought  that  in  the  congested  down-town  district  two  platform  men 
ordinarily  were  necessary  to  insure  safety  of  operation  and  greater 
despatch  in  the  handling  of  traffic,  but  that,  when  a  car  was  loaded 
and  had  left  the  congested  district,  the  conductor  might  well  leave 
the  car  at  an  appropriate  point  and  double  back  on  the  next  car. 
Most  of  the  owl  cars  could  well  be  operated  with  a  single  man.** 

The  Pennsylvania  Commission,  while  admitting  that  there  might 

J^Chesley  v.  AndroBcoggin  &  K.  Street  R.  Co.    (Me.)   P.U.R.1922D,  634. 
See  also  Re  Tri  City  R.  Co.  (111.)   P.U.R.1922B,  407. 

»Re  Rates  of  Street  Railway  Companies  (D.  C.)   P.U.R.1922C,  848. 

»Re  Reno  Traction  Co.   (Nev.)   P.U.R.1920B,  178. 

30  Re  Utah  Light  &  P.  Co.  (Utah)  P.U.R.1920E,  833. 

81  Re  Galesburg  R,  L.  &  P.  Co.   (Til.)   P.U.R.1919E,  602;.  Re  Connecticut 
Valley  Street  R.  Co.   (Mass.)   P.U.R.1919A,  58.3. 

88  Re  Springfield  Street  R.  Co.   (Mass.)   P.U.R.1918C,  516. 

88  Re  Portland  R.  Light  &  P.  Co.  (Ore.)  P.U.R.1918A,  751,  766.    See  also 
Re  Helena  Light  &  Railwat  Co.  supra, 
P.U.R.1922D. 
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be,  and  undoubtedly  are,  communities  in  which  one-man  cars  may 
profitably  be  operated,  held  that  in  the  city  of  Erie  such  operation 
was  unfeasible.  The  Commission  said  that  the  extent  and  character 
of  the  use  made  of  public  streets  in  a  city  of  the  size  of  Erie  had 
materially  changed  and  increased  during  recent  years;  that  very 
unusual  demands  were  made  on  the  cars  by  reason  of  the  large 
number  of  workmen  in  the  city  engaged  in  its  many  large  manu- 
facturing industries;  and  that  the  operation  of  one-man  cars  con- 
templated slower  operation,  especially  during  rush  hours.**  The 
Wisconsin  Commission  authorized  the  purchase  of  additional  one- 
man  cars  with  the  provision  that  these  cars  should  be  operated  only 
to  a  limited  extent  and  that  two-men  cars  should  be  operated  when 
traffic  was  heavy .» 

VI*  Tickef, 

In  the  operation  of  one-man  cars  it  is  desirable  to  facilitate  the 
collection  of  fares  as  much  as  possible  so  that  unnecessary  delays 
are  avoided.  For  this  reason  the  Wisconsin  Commission  authorized 
a  railway  company  to  sell  strips  of  6  tickets  each  on  the  cars  and 
coupon  books  of  50  tickets  at  the  company's  office  and  at  manufac- 
turing and  business  establish  men  ts.'* 

> 

VII.  Safety. 

a.  In  general. 

The  use  of  one-man  cars  has  sometimes  been  opposed  on  the 
ground  that  they  are  unsafe.  Early  opposition  to  the  operation  of 
electric  cars  bv  onlv  one  man  was  manifested  in  Massachusetts  and 
was  recognized  by  the  Commission.  In  an  order  issued  December 
3,  1903,  the  Board  of  Railway  Commissioners  said:  "It  would  be 
unwise,  in  our  judgment,  to  establish  a  precedent  for  intrusting  a 
car  operated  by  electricity  to  the  sole  custody  of  one  man,  and  we 
must,  therefore,  recommend  that  the  company  employ  a  conductor 
as  well  as  a  motorman  on  this  branch.^'  This  precedent  was  followed 
in  a  later  case  in  1915.^'' 

The  transition  from  the  period  where  one-man  car  operation  was 
considered  unfavorably  to  the  period  where  it  was  approved  was 
manifested  in  the  Bay  State  Eate  Case,  in  which  it  was  recognized 
that  street  cars  operated  by  one  man  might  probably  be  used  to  ad- 

3*  Erie  v.  Buffalo  ft  Lake  Erie  Traction  Co.  (Pa.)  P.U.R.1921A,  273^ 
279. 

36  Re  Madison  R.  Ck>.  (Wie.)  P.U.R.1921D,  484. 

36  Re  Eastern  Wiseonain  Electric  Co.  (Wis.)  P.U.R.1919F,  640. 

37  Re  Milford,  A.  &  W.  Street  R.  Co.  (Mass.)  P.U.R.1915D,  79L 
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vantage  in  some  instances.  In  this  case  the  company  had  been 
criticised  for  not  reducing  operating  expenses  by  using  one-man  cars. 
The  Commission  said  that  the  company  could  not  be  held  responsible 
for  any  failure  to  use  such  cars  up  to  the  present  time  for  it  had 
been  prevented  from  doing  so  by  decisions  of  the  Commission  and 
of  its  predecessor,  the  Board  of  Railroad  Commissioners,  decisions 
based  on  the  alleged  danger  involved  in  their  operation.  The  Com- 
mission now  agreed,  however,  that  this  danger  may  have  been 
exaggerated  and  that  it  had  been  minimized  by  recent  improvements 
in  type  of  car  and  metliod  of  control.^ 

The  change  of  attitude  on  the  part  of  Commissions  toward  one- 
man  car  operation  was  explained  in  a  Massachusetts  case  where  it 
was  recalled  that  in  the  earlier  cases  where  one-man  operation  was 
considered,  cars  very  similar  in  type  to  the  ordinary  car  would  be 
used,  using  the  front  entrance  only  and  introducing  some  form  of 
prepayment.  In  the  later  cases,  however,  cars  especially  designed 
for  one-may  operation  with  safety  devices  of  new  and  unusual  char- 
acter were  to  be  operated.*^ 

In  an  early  case  before  the  Rhode  Island  Commission  the  Com- 
mission stated  that  it  was  convinced  that  the  risks  of  operation  of 
electric  cars  would  be  greatly  increased  under  on6-man  operation 
especially  in  view  of  the  dangers  resulting  from  the  very  large  in- 
crease of  motor  traffic  upon  public  highways,  since  the  attention  of 
the  motorman  should  be  directed  entirely  to  the  operation  of  his 
car.  It  was  said  that  no  matter  what  rules  might  be  adopted  to 
govern  one-man  operation  the  combination  of  duties  would  tend  to 
develop  careless  habits  on  the  part  of  motormen.*^  The  develop- 
ment in  the  application  of  automatic  safety  devices  for  one-man  car 
operation  since  the  decision  in  that  case  later  led  the  same  Com- 
mission to  authorize  the  operation  of  these  cars  when  equipped  with 
satisfactory  automatic  safety  devices.** 

The  Commission  in  the  District  of  Columbia  held  that  the  oper- 
ation and*  development  of  one-man  cars  was  in  the  interest  of  safety 
and  that  the  company  should  be  permitted  to  extend  the  use  of 
such  cars.**  The  Illinois  Commission  also  found  that  one-man  oper- 
ation was  safe.**  Commissioner  Kellogg  of  the  New  York  Public 
Service  Commission  said :    "Evidence  has  been  given  which  indicates 

W  Re  Bay  State  Rate  Case  (Mass.)  P.U.R.1M6P,  221. 
40 Re  Brockton  &  P.  S.  R.  Co.  (Mass.)  P.U.R.1917C,  968. 
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that  in  cities  where  these  cars  are  in  operation,  there  are  fewer 
accidents  in  view  of  these  automatic  safety  devices,  than  on  cars 
used  in  the  same  mnnicipalities  operated  by  two  men  without  such 
devices/^  *•  The  hazard  to  employees  is  no  greater  on  one-man  cars 
than  on  two-man  cars,  according  to  the  Utah  Commission.*' 

}>,  Railroad  crossings. 

The  existence  of  steam  railroad  crossings  has,  in  some  instances, 
been  accepted  as  a  reason  for  refusing  permission  to  operate  one-man 
cars.**  The  Idaho  Commission  refused  to  permit  a  street  railway 
company  to  operate  these  cars  on  linos  crossing  steam  road  cros^sings 
where  the  cost-  of  watchmen  at  such  c/ossings  would  practically 
equal  the  savings  in  operating  one-man  cars.**  But  the  Connecticut 
Commission  permitted  their  use  where,  in  order  to  avoid  danger  from 
being  stalled  while  crossing  railroad  tracks,  the  company  had  pro- 
vided at  these  crossings  .an  electrified  net  with  which  the  trolley 
pole  would  come  in  contact,  resulting  in  the  car  being  propelled  for- 
ward in  the  same  manner  as  if  the  trolley  had  remained  on  the 
wire.*® 

The  operation  of  one-man  cars  may  affect  the  division  of  cost  of 
maintaining  gates  and  flagmen  at  crossings  of  steam  railroads  and 
street  railways.  Formerly,  street  railways  might  be  relieved  of 
part  of  the  burden  of  maintaining  flagmen  because  of  the  safe 
passage  afforded  street  railway  cars  by  the  conductor  preceding  the 
car  to  see  that  the  track  was  clear.  However,  when  one-man  cars 
are  operated  and  this  protection  is  not  afforded,  the  street  railway 
company  may  properly  be  required  to  bear  a  larger  portion  of  the 
cost  of  maintaining  gates  and  flagmen.*^  v 

a,  Heavy  grades. 

The  Oregon  Commission  did  not  approve  of  the  use  of  one-man 
cars  on  heavy  grades,**  but  the  existence  of  a  long  steep  hill  was 
held  by  the  Connecticut  Commission  to  be  no  reason  for  prohibiting 
the  use  of  one-man  safety  cars  equipped  with  automatic  devices. 
The  Commission  believed  that  the  one-man  Bimey  Safety  Car  af- 
forded a  higher  degree  of  safety  than  some  types  of  the  heavier 

» 
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two-men  cars  unequipped  with  the  automatic  safety  devices  used  on 
the  one-man  car.  The  Commission  remarked  that  it  was  difficult 
to  perceive  of  what  particular*  usefulness  an  extra  man  would  be  on 
a  car  of  which  the  motorman  had  lost  control  while  descending  a 
grade  and  that  under  such  circumstances  the  heavier  cars  unequipped 
with  safety  devices,  might  prove  to  be  the  more  dangerous.** 

The  operation  of  a  one-man  interurban  car  weighing  approxi- 
mately eight  tons  and  equipped  with  safety  devices  should  not  be 
prohibited  because  of  assertions  that,  being  light,  it  might  easily 
be  derailed  and  precipitated  over  an  embankment,  says  the  Maine 
Commission.** 

d.  Safety  equipment. 

The  use  of  safety  appliances  on  one-man  cars  has  been  generally 
considered  essential  where  one-man  operation  is  permitted.  The 
Idaho  Conmiission  refused  to  authorize  ordinary  street  cars  to  be 
operated  by  one  man  until  they  were  fully  equipped  with  proper 
safety  devices."  The  operation  of  one-man  cars  was  authorized 
by  the  Illinois  Commission  on  portions  of  railway  lines  but  approval 
was  given  only  for  the  operation  of  specially  modelled  safety  cars 
adapted  to  one-man  operation.** 

The  Massachusetts  Commission  refused  to  allow  a  street  railway 
company  to  operate  existing  cars  with  one  man  without  remodelling 
its  equipment  and  installing  appropriate  safety  devices  for  such 
operation.  The  Commission  said  that  it  was  essential  to  the  suc- 
cessful use  of  one-man  cars  on  lines  where  traffic  congestion  might 
occur  that  they  should  be  desired  to  load  and  unload  quickly  and 
that  the  motorman  should  be  able  to  operate  the  doors  and  other 
apparatus  with  maximum  ease  and  rapidity,  experience  having 
shown  that  the  use  of  old  and  inappropriate  equipment  for  one-man 
service  on  such  lines  was  apt  to  prove  disappointing  not  only  to 
patrons  but  to  the  company  as  well.  It  was  the  belief  of  the  Com- 
mission that  one-man  operation  should  be  encouraged,  but  that 
the  mere  elimination  of  the  conductor  without  any  adaption  of 
the  existing  cars  should  not  be  approved.*'' 

The  modem  safety  one-man  car  was  described  by  the  Connecticut 
Commission  as  being  equipped  with  safety  control  devices,  which 

WMeriden  r.  Connecticut  Co.   (Conn.)   P.U.R.1922C,  681. 
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€,TC  air  operated  and  in  such  manner  that  the  motorman  must  be 
at  his  seat  and  attentive  to  his  duties  before  the  car  can  proceed. 
Should  the  motorman  be  incapacitated,  or  should  he  remove  his 
h.and  for  any  reason*  from  the  controller  handle  or  foot  from 
operating  plug  while  the  brakes  are  released,  the  power  will  be 
automatically  cut  off,  the  brakes  automatically  applied  in  emer- 
gency, sand  applied  to  the  rails,  the  front  door  opened,  the  steps 
lowered,' and  the  rear  door  imlatched  so  that  it  may  be  opened  by 
hand  if  desired.  Should  occasion  arise  for  the  operator  to  apply 
the  brakes  in  emergency,  the  door  and  steps,  sand  and  brake  opera- 
tions are  performed  by  the  mere  moving  of  the  brake  valve  handle  to 
emergency  position,  thereby  making  the  operator's  duties  on  such 
occasions  as  simple  as  possible.^ 

The  operation  of  the  one-man  safety  car  devices,  on  cars  approved 
in  the  District  of  Columbia  was  referred  to  as  follows :  "In  all  of 
the  cars  so  far  equipped  as  one-man  safety  cars  there  has  been  in- 
corporated all  of  what  are  known  as  'safety  car  devices^  these 
comprising  interlocks  so  arranged  that  the  service  doors  cannot  be 
opened  until  the  brakes  have  been  applied,  and  the  cars  cannot  be 
started  until  the  doors  are  closed,  and  emergency  apparatus  which 
shuts  off  the  power,  sands  the  track,  applies  the  brakes,  and  released 
the  mechanism  of  all  the  doors  automatically  in  event  of  mishap  to 
the  operator  or  failure  on  his  part  to  continue  to  depress  a  button 
on  the  controller  or  a  foot  pedal.  In  the  latest  type  of  equipment 
there  has  been  added  as  a  further  safeguard  and  convenience,  a 
conspicuous  handle  for  opening  each  of  the  doors  when  released  in 
emergency.  Another  feature  not  in  general  use  elsewhere,  is  the 
installation  of  two  extra  lights  over  the  doorways  which  are  auto- 
matically turned  on  when  the  doors  are  opened  and  extinguished 
when  the  doors  are  closed.  This  latest  form  of  one-man  car  con- 
stitutes the  very  highest  type  of  such  equipment  so  far  constructed, 
and  will  be  followed  in  the  future  in  remodelling  other  cars.''  ^ 

Similar  safety  features  of  one-man  car  operation  are  used  in 
Massachusetts.  The  Conmiission  in  that  state  pointed  out  that 
these  emergency  features  are  controlled  and  operated  by  air,  and  are 
not  dependent  upon  the  presence  of  power,  and  can  be  effected 
whether  the  car  is  moving  or  standing.  In  case  of  failure  in  the 
air  apparatus,  the  hand  brake  can  be  used  and  the  doors  opened 
and  closed  by  hand,  but  of  course  in  this  case  the  safety  features 
would  be  absent.     The  operator's  brake  valve  controls  the  service 

MMeriden  v.  Connecticut  Co.  (Conn.)  P.U.R.in22C,  681.- 
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:and  emergency  brake  operations,  the  door  movements,  and  also  the 
service  application  of  sand  to  the  rail.  These  safety  features  are 
operated  on  much  the  same  principle  as  the  ordinary  automatic 
air-brake  apparatus,  and  have  no  greater  delicacy  of  mechanism. 
When  it  is  considered  that  practically  all  automobiles,  including 
ponderous  motor  trucks,  are  one-man  operated  cars,  the  comparative 
nafety  of  electric  cars  equipped  with  these  devices  is  evident.*^ 

The  adoption  of  one-man  cars  with  this  sort  of  ^safety  appliances 
was  advocated  by  the  Nevada  Commission.** 

e.  Safety  rules. 

A  street  railway  company  operating  one-man  cars  should  adopt 
and  promulgate  a  rule  that  such  cars,  when  operated  by  one  man, 
«hall  under  no  circumstances  be  reversed  or  backed  or  operated  ex- 
<5ept  from  the  controller  in  the  end  of  the  car  facing  the  direction 
towards  which  it.  is  moving.^  The  following  conditions  were  laid 
down  by  the  New  York  Public  Service  Commission  for  the  opera- 
tion of  one-man  cars: 

^'(1)  In  the  braking  system  box  jaws  must  be  placed  at  all  points 
^here  members  are  connected  with  clevis  and  bolts,  so  that  any  bolt 
may  break  or  drop  out  of  place  without  interfering  with  the  proper 
operation  of  the  brakes. 

(2)  Clevis  connections  on  the  bottom  of  the  air-brake  cylinder 
lever  which  are  subject  to  stress  and  wear,  and  which  might  possibly 
break,  should  also  be  equipped  with  box  jaws,  the  same  as  the  air 
brake  connections. 

(3)  The  cable  connections  to  the  live  cylinder  leverage  for  hand 
braking  should  also  be  equipped  with  box  jaws,  the  same  as  the  air 
brake  connections. 

(4)  All  air  pipes  now  exposed  to  the  weather,  in  which  condensa- 
tion might  occur,  should  be  so  arranged  or  protected  as  to  prevent 
them  from  freezing. 

(5)  A  movable  guard  should  be  placed  across  the  rear  exit  door 
to  prevent  it  from  being  opened  by  passengers  being  thrown  against 
it. 

(6)  Each  end  of  the  car  should  be  equipped  with  a  grab  rod  ex- 
tending across  the  full  width  of  the  car. 

(7)  The  car  should  be  equipped  for  winter  use  with  track  scrap- 
.pers  and  flangers. 
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(8)  The  controller  should  be  arranged  so  that  the  current  will 
be  broken  under  the  floor  of  the  car  instead  of  in  the  controller 
above  it,  as  at  present. 

(9)  A  light  should  be  located  in  a  position  to  reflect  on  the  step 
when  the  car  door  is  open. 

(10)  Passengers  must  not  be  permitted  to  stand  in  the  forward 
vestibule  of  the  car.'^ 

VIII.  Employees. 

Street  railway  employees  have  often  been  the  most  vigorous 
opponents  of  the  introduction  of  one-man  operation  presumably  be- 
cause of  self-interest.  In  a  case  before  the  Idaho  Commission 
where  the  union  had  introduced  petitions  signed  by  a  large  number 
of  citizens  and  residents,  the  Commission  said  that  no  doubt  these 
petitioners  had  made  their  protest  in  good  faith  in  the  belief  that 
one-man  operation  would  interfere  seriously  with  the  safety,  com- 
fort, and  convenience  of  the  public,  but  that  litlie  weight,  if  any, 
could  be  given  to  the  petition.  The  Commission  pointed  out  that 
the  question  as  it  affected  the  people  of  the  vicinity  was  bigger 
and  broader  than  a  matter  of  the  labor  situation  which  had  both 
affected  comparatively  few  men  or  the  opinion  of  citizens  expressed 
through  a  petition  who  perhaps  had  no  reliable  information  as  to 
the  financial  difficulties  of  the  situation.®* 

In  one  case  in  which  street  railway  employees  opposed  the  opera- 
tion of  one-man  cars,  Commissioner  Kellogg  of  the  New  York  Pub- 
lic Service  Commission  said:  "It  is  quite  certain  that  if  cars,  in 
a  municipality  of  this  size,  can  be  successfully  operated  by  one  man, 
the  burden  should  not  be  imposed,  which  must  ultimately  rest  on  the 
fare-paying  public,  of  employing,  at  present  high  wages,  two  men 
to  do  the  work  wliich  can  properly  be  performed  by  one.'*  Com- 
missioner Kellogg  continued:  "In  municipalities  of  this  size, 
where  the  grades  are  not  heavy,  and  in  traffic  of  the  nature  en- 
countered here,  it  would  seem  that  their  operation  is  practicable, 
and  that  no  undue  burden  is  imposed  upon  the  operative.  His 
duties  are  much  less  onerous  and  exacting  than  those  of  a  driver  of 
a  large  motor  bus,  who,  in  addition  to  the  various  duties  which  must 
be  performed  by  the  operator  of  a  one-man  car,  has  to  guide  his 
vehicle  through  traffic.'*^ 

Opposition  by  railway  employees  to  the  introduction  of  one-man 
cars  was  discussed  by  the  Massachusetts  Commission  as  follows  i 
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^'At  the  hearings  the  employees  of  the  company  opposed  the  in- 
troduction of  the  new  cars,  but  in  the  opinion  of  the  Commission 
this  attitude  is  contrary  to  their  own  best  interests.  The  Bay  State 
Company  has  a  number  of  country  lines  with  very  low  earnings 
which  are  in  serious  danger  of  being  abandoned  unless  expense  can 
be  decreased,  and  it  aleo  has  short-haul  lines  of  the  type  already 
mentioned  where  it  ought  to  be  possible  to  increase  both  service 
and  patronage  by  the  use  of  one-man  cars,  and  to  meet  jitney  com- 
petition to  much  better  advantage.  The  company  has  recogqized 
the  principle  that  a  higher  rate  of  wages  ought  to  be  paid  the  man 
who  combines  the  functions  of  motorman  and  conductor;  and  if 
these  cars  will  accomplish  the  results  anticipated,  they  will  improve 
a  situation  which  is  as  threatening  to  the  employees  as  it  is  to  the 
company  itself."** 

The  Utah  Commission,  while  recognizing  the  hazard  to  employees 
engaged  in  street  car  operation,  did  not  think  that  it  was  clearly 
shown  that,  one-man  operation  was  more  dangerous  p>  life  or  limb 
or  necessarily  more  injurious  to  the  health  and  well  being  of  the 
men  than  two-man  operation.  It  was  suggested,  however,  that  cer- 
tain conveniences  for  the  use  and  comfort  of  the  employees  might 
be  provided  and  that  it  would  seem  only  necessary  to  familiarize 
the  public  and  employees  with  the  new  plan  to  make  it  safe  and 
satisfactory.*^ 

Commissioner  Kellogg  of  the  New  York  Commission  said  that 
interviews  with  operatives  of  these  cars  indicated  that  the  duties 
were  not  unduly  fatiguing  or  exacting  and  that  the  men  were  well 
satisfied  with  their  positions.**  Satisfaction  for  the  added  duties 
on  these  cars  may  be  afforded  by  the  fact  that  a  street  railway  com- 
pany is  warranted  in  paying  higher  wages  to  employees  by  reason 
of  the  installation  of  one-man  cars  with  the  attendant  increase  in 
responsibility.** 

IX.  Conclusion, 

Summarizing  the  one-man  car  situation,  as  gathered  from  the 
decisions  it  appears;  that  this  type  of  vehicle,  although  opposed  at 
first  as  an  innovation,  has  rapidly  grown  in  favor  as  improvements 
in  safety  and  service  appliances  have  been  made;  that  while  the 
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69  Re  Fargo  &  Moorehead  Street  R.  Co.  (N.  Dak.^  P.UJL19»\E,  710. 
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two-man  car  may  be  desirable  in  some  places  where  traflBc  is  heavy 
or  other  local  conditions  make  the  presence  of  two  men  desireable, 
the  one-man  car  may  fill  an  important  place  in  railway  operation 
as  a  means  of  providing  more  frequent  service  and  as  an  aid  in 
solving  the  serious  financi&l  difficulties  of  the  railways. 
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S.  S.  STAPLES 

V. 

WHITE  HAVEN  WATER  COMPANY. 

[Complaint  Docket  No.  4493.] 

Rates  ^  Contracts  —  Charter  —  Water  company, 

A  proviso  in  an  act  incorporating  a  water  utility  and  authorizing 
a  borough  to  sell  and  convey  water  works  of  the  borough  to  said  com- 
pany, fixing  a  maximum  charge  of  $10  per  annum  for  water  or  the 
use  thereof  by  any  private  family,  is  not  sufficient  in  itself  to  estab- 
lish the  imlawfulness  of  a  filed  water  rate  exceeding  such  maximum, 
nor  does  the  contract  of  sale  between  the  borough  and  the  water  com- 
pany, although  induced  by  such  proviso,  have  such  effect. 

[January  16,  1922.] 

Complaint  against  water  rates  increased  bevond  a  maximum 
provided  for  in  the  utility's  charter ;  complaint  dismissed. 

By  the  Commission:  The  respondent  was  chartered  by  the 
Special  Act  of  February  27,  1865,  P.  L.  203,  entitled  "An  Act 
to  incorporate  the  White  Haven  Water  Company  and  to  author- 
ize the  burgess  and  town  council  of  the  borough  of  White  Haven 
to  sell  and  convey  the  water  works  of  said  borough  to  said  com- 
pany," §  1  of  which  provided  that  "the  said  company  shall  not 
charge  any  private  family  more  than  $10  per  annum  for  water 
or  the  use  thereof    The  water  works  of  the  borou^  were  duly 
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Fold  and  conveyed  to  the  company  under  the  authority  contained 
in  the  statute.  The  present  complaint  is  against  a  tariff  effective 
October  1,  1921,  whereby  the  rate  for  a  private  family  was  in- 
creased in  excess  of  $10  per  annum,  averring  that  the  rate  is 
illegal  as  it  violated  the  provisions  of  the  company's  charter.  The 
respondent  has  filed  a  petition  to  dismiss  in  the  form  of  a  de- 
murrer. 

We  are  of  the  opinion  that  the  complaint  cannot  be  sustained. 
Considering  the  act  apart  from  the  fact  of  the  sale,  the  provision 
specifying  the  maximum  annual  charge  for  domestic  service, 
created  no  vested  right  in  the  municipality  that  the  charge 
fcihould  thereafter  remain  unchanged.  It  is  contended  that  in 
prescribing  the  maximum  charge,  the  legislature  has  exercised 
its  police  power  and  that  it  cannot  be  again  exercised  on  the 
same  subject.  The  police  power  is  not  exhausted  as  to  any 
particular  subject  by  a  single  exercise.  As  was  said  in  Laurel 
Fork  &  S.  H.  K.  Co.  v.  West  Virginia  Transp.  Co.  25  W.  Va. 
324,  the  right  to  regulate  charges  of  railroad  companies  for 
transportation,  is  one  of  the  powers  of  the  state,  inherent  in 
every  sovereignty,  to  be  exercised  bv  the  legislature  from  time 
to  time  at  its  pleasure  and  hence  one  legislature  cannot  by  a 
charter  granted  to  a  railroad  company,  though  for  valuable 
consideration,  confer  on  such  railroad  company  a  right  to  charge 
rates  of  transportation  which  shall  be  beyond  the  control  of  sub- 
sequent legislatures. 

It  is  further  asserted  that  the  statutory  proviso  was  one  of 
the  reasons  which  induced  the  sale  of  the  municipal  plant  and 
that,  therefore,  it  entered  into  and  became  a  part  of  the  trans- 
action between  the  borough  and  the  utility.  It  is  clear  that  in 
making  the  contract  of  sale  the  lx)rough  did  so  either  in  a 
governmental  or  in  a  proprietary  capacity.  If  its  act  was  govern- 
mental, the  contract  is  no  more  beyond  the  police  power  than 
was  the  franchise  contract  prescribing  a  maximum  street  car 
fare  in  Scranton  v.  Public  Service  Commission,  268  Pa.  192, 
P.U.R1920F,  661,  110  Atl.  775;  if  the  contract  was  made  in 
a  proprietary  capacity,  it  is  on  no  higher  plane  than  that  made 
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by  Leiper  with  the  Baltimore  and  Philadelphia  Railroad  Com- 
pany, 262  Pa.  328,  P.U.E.1919C,  397,.  105  Atl.  551. 

Does  The  Public  Service  Company  Law  apply  to  the  re- 
spondent? Neither  party  questions  our  jurisdiction;  section 
1  of  Article  1  of  the  act  defines  the  term  "public  service  com- 
panies" as  including  aU  water  companies ;  an  order  of  the  Com- 
mission requiring  a  water  company  incorporated  under  a  special 
act  and  which  had  not  accepted  the  constitution  of  1874  or  the 
general  corporation  act  of  1874,  to  repair  and  maintain  the 
lateral  between  its  street  main  and  the  curb,  has  been  recently 
sustained  by  the  superior  court  (Pottsville  Water  Company  v. 
Public  Service  Commission,  217  October  Term,  1921^  to  be  re- 
l)orted). 

If  the  respondent  is  to  discharge  the  duties  imposed  by  the 
Public  Service  Company  Law,  not  all  of  which  were  existent 
at  the  time  it  received  its  charter,  it  can  only  do  so  at  reason- 
able rates.  The  case  of  White  Haven  Borough  v.  Water  Haven 
W.  Co.  209  Pa.  166,  58  Atl.  159,  relied  upon  by  the  complain- 
ant, decided  that  the  acceptance  by  respondent  of  the  Constitu- 
tion of  1874  and  the  Act  of  April  29,  1874,  P.  L.  73,  did  not 
enable  it  to  legally  increase  its  rate  to  domestic  consumers  over 
$10  per  annum.  In  the  light  of  the  later  decisions  of  the  appel- 
late courts  of  this  Commonwealth,  it  does  not  control  the  present 
case. 

We  are  of  the  opinion  that  the  proviso  in  the  act  of  1865  and 
the  contract  of  sale  between  tbe  borough  and  respondent  under 
said  act  are  not  suflBcient  in  themselves  to  establish  the  imlaw- 
fulness  of  the  filed  tariff  involved  in  this  case. 

An  order  will  accordingly  issue  dismissing  the  complaint. 
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ABANDONMEIIT. 

Transfer  of  automobile  operative  rights  when  part  of  rights  been  aban< 

doned  and  service  discontinued,  see  Certificates  of  ConveNiencb 

AND  Necessity,  2. 
Revocation  and  abandonment  of  operative  rights,  see  Certificates  of 

Convenience  and  Necessity,  12,  13. 
Abandonment  and  discontinuance  of  service  generally,  see  Sebvice,  18- 

20. 

AOOIDEIITS. 

Accidents  as  a  charge  to  capital,  see  Valuation,  38,  30. 

ACOOUNTIIIO. 

Keeping  books  of  purchased  utility  separate  until  fixed  charges  are 
liquidated,  see  Consolidation,  Merger,  and  Sale,  5. 

Maintenance  of  depreciation  reserve  when  utility  operates  several  de* 
partments,  see  Depreciation,  16. 

Necessity  of  separate  depreciation  reserve  for  each  exchange,  see  De- 
preciation, 18. 

Providing  depreciation  reserve  to  meet  retirement  losses  in  each  indt* 
vidual  exchange,  see  Return,  48. 

Duty  to  account  to  consumer  who  signs  contract  guaranteeing  amount 
based  upon  estimated  cost  of  extension,  see  Service,  11. 

1.  A  gas  company  was  ordered  to  file  with  the  Commission  monthly 
reports  showing  in  detail  its  revenues  and  operating  expenses  set  up  in 
accordance  with  the  uniform  method  of  accounting  for  gas  utilities.  Re 
Eaton  Rapids   (Mich.)   94. 

ACCRUED  DEPRECIATIOIf. 

Depreciation    of    overheads    in    calculating    accrued    depreciation,    see 

Depreciation,  2-6. 
Consideration  of  accrued  depreciation  in  a  valuation  proceeding,  see 

Valuation,  21-27. 

ABDITIONS  AND  BETTERBffENTS. 

Denial  of  Commission  right  to  substitute  its  judgment  for  judgment 
of  trustees  of  water  district  asking  authority  to  issue  bonds  for 
extensions  and  improvements,  see  Security  Issues,  4. 

Necessity  of  definite  plans   for  improvements  before  authorization   of^ 
bond  issue,  see  Security  Issues,  10. 

Additions  and  betterments  at  war  prices,  see  Valuation,  16. 

Allowance  of  return  upon  money  reasonably  invested  in  additions  and 
betterments,  see  Valuation,  45. 
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ADVERTISING. 

As  an  operating  expense  see  Hettubn,  28. 
Disallowance  of  advertising  expense,  see  Hetubn»  28. 

AGRIOUIiTURAIi   RATES. 

V    Sacrifice  of  portion  of  return  in  order  to  furnish  service  at  reasonable 
rates  during  economic  depression,  see  RetubN|  39. 

AIXOOATION. 

See  AppcmTioNMENT. 

AMENDHElfTS. 

Federal  Transportation  Act  as  an  amendment  to  Interstate  Commerce 
Act,  see  Iihisstate  Oommebcb  Act,  1. 

AMORTIZATION. 

Amortization  of  Commission  expense,  see  Hetubn,  7. 
Amortization  of  unusual  maintenance  expenses,  see  Retubn,  18. 

APPEAI.  ANB  REVIEW. 

I,  In  general,  i— d. 
II,  Conclusiveness  of  findings  of  Commissions,  4,  B» 
III.  Procedure,  O^IO. 

J.  In  general. 

Validity  of  Commission  order  when  testimony  was  adduced  prior  to  appoint- 
ment of  two  new  Commissioners,  see  Commissions,  I. 

Appeal  from  action  of  municipal  council  for  purpose  of  having  courts  de- 
termine  what  rates  are  reasonable  as  a  judicial  proceeding,  see  Courts, 
2. 

1.  It  must  be  assumed  upon  appeal  that  a  lower  court  accepted  a  lower 
estimate  of  valuation  as  a  basis  of  reasonable  rates,  when  it  has  evidently 
rejected  testimony  relating  to  a  higher  valuation.  Van  Buren  Waterworka 
v.  Van  Buren  (Ark.  Sup.  Ct.)  183. 

2.  A  court  cannot  with  proper  efficiency  undertake  to  consider  and 
determine  the  reasonableness  and  justness  of  an  action  of  the  Commission, 
in  the  absence  of  any  finding  of  facts  by  the  Commission  or  any  opinion 
of  the  Commission  or  statement  of  the  reasons  upon  which  its  action  ap> 
pealed  from  was  based,  touching  the  questions  involved  in  the  case,  as  pro- 
rided  for  by  §  156  "f"  of  the  Virginia  Constitution.  Appalachian  Power 
Co.  V.  Com.  ex  rel.  National  Carbide  Corp.  (Va.  Ct.  App.)  263. 

3.  The  only  relief  the  United  States  Supreme  Court  can  grant  upon 
appeal  from  a  district  court  judgment  refusing  a   temporary   injunctloii 
against  an  ordinance  alleged  to  be  confiscatory,  and  not  exacting  a  bond,  is 
such  relief  as  operates  in  futuro.    Galveston  Electric  Co.  t.  Galveston  (U 
S.  Sup.  Ct.)  159. 
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APPEAL  AND  REVIEW— continued. 

I/.  Concltisiveness  of  findings  of  Comtnisaions* 

Discussion  of  the  duty  of  a  court  in  reviewing  orders  of  a  Commission 
fixing  rates,  p.  670. 

4.  The  matter  of  rates  and  regulations  of  water  utilities  is  largely, 
if  not  entirely,  discretionary  with  the  California  Commission  and  the  courts 
will  not  interfere  with  its  refusal  to  make  rules  and  regulations  when  no 
facts  are  set  forth  which  show/  abuse  of  discretion.  Ashley  y.  Railroad 
Commission  (Cal.  Sup.  Ct.)   195. 

5.  Findings  of  fact  by  the  Public  Service  Commission,  based  upon  evi- 
dence to  support  them,  will  not  be  disturbed  upon  appeal  to  a  court.  Bal* 
timor£  &,  0.  R.  Co.  y.  Public  Service  Commission  (W.  Va.  Ct.  App.)  270. 

Ill,  JProcedure, 

Discussion  of  the  requirements  of  briefs  and  records  on  appeal  to  the 
United  States  Supreme  Court  p.  800. 

6.  An  appeal  allowed  by  the  Corporation  Commission  but  not  docketed 
in  the  circuit  court  prior  to  the  enactment  of  Act  No.  124  of  Arkansas — 
abolishing  the  Corporation  Commission  transfering  its  powers  and  duties  to 
the  Railroad  Commission  preserving  pending  appeals  from  Commission  or- 
ders, and  providing  for  appeals  from  Commission  orders  within  thirty  days 
after  the  enactment  of  the  statute — may  be  prosecuted  within  the  time  pre- 
scribed by  statute  without  having  another  formal  order  entered  by  th« 
Railroad  Commission.  Van  Buren  Waterworks  v.  Van  Buren  (Ark.  Sup. 
Ot.)   183. 

7.  A  court  may  properly  refuse  to  dismiss  an  appeal  from  an  order  of 
the  former  Corporation  Commission  of  Arkansas  on  the  ground  that  a 
transcript  was  not  filed  in  the  circuit  court  by  the  secretary  of  the  Com- 
mission within  the  time  prescribed  by  statute,  if  it  does  not  appear  that  the 
appellant  was  at  fault  in  suffering  the  delay.  Van  Buren  Waterworks  v. 
Van  Buren  (Ark.  Sup.  Ct.)   183. 

8.  A  railroad  company  attacking  a  Commission  order  as  incomplete, 
uncertain,  unenforceable,  and  void  is  not  precluded  from  raising  such  a 
point  in  a  court  action,  although  no  motion  has  been  made  before  the  Com- 
mission to  make  the  order  more  definite,  when  it  appears  that  the  com- 
pany has  applied  to  the  Commission  for  a  rehearing  and  such  application 
has  been  overruled.  New  York  C.  R,  Co.  ▼.  Public  Service  Commission 
(Ind.  Sup.  Ct.)  526. 

9.  It  is  not  necessary  for  a  party  appealing  from  a  Commission  order 
to  move  to  modify  a  judgment  afiSrming  such  order  since  the  court  is  limited 
to  the  power  to  set  aside  or  suspend  the  order  but  cannot  amend  or  modify 
it.    New  York  C.  R.  Co.  v.  Public  Service  Commission  (Ind.  Sup.  Ct.)  526. 

10.  An  action  to  set  aside  a  Commission  order  is  commenced  within 
twenty  days  after  the  final  order  as  required  by  statute  when  the  record 
shows  that  the  Commission  made  the  order  complained  of  on  December  14, 
1917,  and  on  January  2,  1918,  a<  petition  for  a  rehearing  before  said  Com- 
mission was  filed,  and  on  January  17th  the  petition  was  overruled  and  the 
P.U.R.1922D. 
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APPEAL  AND  REVIEW— con eintt^d. 

Anal  order  then  made,  and  that  on  January  30th  the  complaint  was  filed 
and  summons  served  on  February  1st.,  New  York  C.  R.  Co.  v.  Public  Serv- 
ice Commission   (Ind.  Sup.  Ct.)    525. 

APPLIANCES. 

Miscellaneous  revenues  from  sale  of  gas  appliances  as  affecting  reason- 
ableness of  return,  see  Return,  54. 

APPLICATION. 

Unreasonableness  of  rule  requiring  applications  for  use  of  water  to  he 
made  by  owner  of  premises,  see  Service,  2. 

apportionubnt. 

Apportionment  of  property  of  power  company  between  firm  power  users 
and  dump  power  users,  see  Valuation,  61. 

Discussion  of  the  apportionment  of  steam  expenses  of  a  gas  company, 
p.  435. 

Discussion  of  the  division  of  tolls  between  a  company  operating  a  local 
exchange  and  a  parent  company  operating  lines  throughout  the  state  and 
in  other  states,  p.  797. 

Discussion  of  the  apportionment  of  operating  expenses  of  an  electric 
utility  between  firm  power  and  dump  power  consumers,  p.  838. 

1.  A  transmission  line  used  jointly  by  so-called  firm  and  dump  power 
consumers  was  allocated  on  the  basis  of  the  relative  traffic  over  the  lines, 
and  a  percentage  ratio  as  between  firm  power  use  and  the  total  use  of  the 
line  was  thereby  determined.     Re  Colorado  Power  Co.   (Colo.)   800. 

2.  Rates  for  gas  supplied  by  a  public  utility  rendering  service  in  two 
cities  from  a  single  plant  should  be  based  upon  the  amount  of  gas  consumed 
in  each  city  instead  of  attempting  definitely  to  segregate  the  property  used 
in  the  service  of  each  city.     Re  Eaton  Rapids    (Mich.)    94. 

APPRAISAL. 

Allowance  for  piecemeal  construction  in  appraising  utility  property, 
see  Valuation,  3. 

APPRECIATION. 

Appreciation  in  value,  see  Valuation,  42. 

ARKANSAS. 

Time  of  appeal  from  Commission  order,  see  Appeal  and  Review,  6,  7. 

ASSIGNMENT. 

Transfer  of   automobile   operative   rights,   see   Certificates   of   Con- 
venience AND  Nbx^ssity,  2. 

ATTRACTION  OF  CAPITAL. 

As  a  factor  affecting  reasonableness  of  return,  see  Rktubn,  42,  43,  53, 
58. 
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AUTOMOBILES. 

Transfer  of  automobile  operative  rights.  Bee  Certificates  of  Con- 
venience AND  Necessity,  2. 

Commission  jurisdiction  over  operation  of  motor  vehicle  route  outside 
of  city  but  having  terminals  within  city,  see  Certificates  of  Con- 
venience AND  Necessity,  4. 

Commission  power  to  provide  in  certificate  that  motor  vehicles  are  to 
be  operated  subject  to  ordinances,  see  Certificates  of  Convenience 
AND  Necessity,  5. 

Evidence  of  necessity  for  motor  vehicle  transportation,  see  Cebtifi- 
oates  of  Convenience  and  Necessity,  6-9. 

Expanding  operative  rights,  see  Certificates  of  Convenience  and 
Necessity,  10,  11. 

Suspension  of  operation  without  Commission  approval  as  abandon- 
ment of  operative  rights,  see  Certificates  of  Convenience  and 
Necessity,  12. 

Unavoidable  failure  to  maintain  regular  service  over  a  mountain  path 
because  of  snowfall,  see  Certificates  of  Convenience  and  Neces- 

.     SITY,  13. 

Sale  of  automobile  operative  rights,  see  Consolidation,  Merger,  and 
Sale,  1. 

Constitutionality  of  ordinance  forbidding  drivers  of  jitney  busses  to 
receive  and  discharge  passengers  on  certain  streets,  see  Constitu- 
tional Law,  1,  3. 

Exclusive  right  to  transport  workmen  by  automobile  between  town  and 
mill,  see  Monopoly  and  Competition,  3. 

Granting  certificate  to  operate  motor  vehicle  freight  line  in  through 
service,  see  Monopoly  and  Competition,  4. 

Improvement  of  service  by  existing  automobile  operator  in  preference 
to  admitting  competition,  see  Monopoly  and  Competition,  11. 

Automobile  rates,  see  Rates,  22. 

Use  of  automobile  in  maintaining  telephone  service,  see  ByruRN,  37. 

Return  allowed  automobile  operators,  see  Return,  49. 

Discussion  of  the  division  of  rates  between  a  motor  vehicle  transport 
tation  company  and  a  connecting  steamship  line,  p.  300. 

1.  A  declaration  in  the  incorporation  papers  of  a  motor  vehicle  com- 
pany that  it  was  incorporated  on  August  4,  1910  to  do  a  general  hauling  of 
express  and  freight  and  other  articles,  does  not  support  a  finding  that  the 
company  was  operated  over  specified  routes  as  a  public  utility  prior  to 
January  1,  1914.     Bartels  v.  Hessler  Brothers   (111.)    193. 

2.  A  state  Commission  has  jurisdiction  over  motor  vehicle  transporta- 
tion although  the  transportation  companies  are  engaged  in  interstate  com- 
merce, especially  so  when  Congress  has  not  asserted  its  paramount  author- 
ity over  interstate  truck  lines.     Bartels  v.  Hessler  Brothers    (111.)    193. 

3.  The  statutes  of  the  state  of  Indiana  giving  municipalities  power 
by  ordinance  to  control  streets  to  prevent  obstruction  or  incumbrance  of 
any  street  and  to  license,  tax,  and  regulate  vehicles,  confer  upon  such  mu- 
nicipalities power  to  enact  an  ordinance  forbidding  the  use  of  certain 
streets  for  receiving  and  discharging  jitney  bus  passengers.  Frick  v.  Gary 
(Ind.  Sup.  Ct.)  708. 
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4.  The  New  Jersey  Board  of  Public  Utility  CommiBsioners  is  without 
jurisdiction  to  make  any  order  respecting  jitneys  operating  without  cer- 
tificates of  convenience  and  necessity  since  the  Board  has  jurisdiction  only 
over  such  utilities  as  operate  jinder  privileges  granted  by  the  state  or  any 
political  subdivision  thereof.    Re  Morris  County  Traction  Co.  (N.  J.)  557. 

5.  The  Transportation  by  Motor  Vehicle  Act  of  the  state  of  Washing- 
ton, conferring  upon  the  Department  of  Public  Works  the  power  to  regulate 
motor  vehicles,  does  not  supersede  city  ordinances  governing  the  operation 
of  such  vehicles  but  is  to  be  considered  as  an  act  in  addition  to  those  al- 
ready in  existence.    Re  Sound  Transit  Co.  (Wash.  Sup.  Ct.)  580. 

BILUNO. 

Billing  for  telephone  service,  see  Payment,  3. 

BLOCK  SCHEDULE. 

Substitution  of  block  schedule  for  &tep  schedule,  see  Rates,  17* 

BOND  DISCOUNT. 

Bond  discount  as  a  charge  to  capital,  see  Valuation,  43,  44. 

BONDS. 

Generally,  see  Security  Issues. 

Exclusion  of  tax  on  bonds  from  operating  expenses,  see  Retubk,  15. 

BOOK  COST. 

Historical  or  book  cost,  see  Valuation,  6,  10-14. 

Percentage  by  which  reproduction  cost  of  property  in  one  state  exceeds 

book  cost  of  such  property  as  not  the  best  evidence  upon  which 

to    base   estimate    of    reproduction    cost   of   property    in   another 

state,  see  Valuation,  8. 
Book  cost  as  evidence  of  value  for  purpose  of  issuing  securities^  see 

Valuation,  20. 

BROKERAGE. 

As  a  charge  to  capital,  see  Valuation,  40,  41. 

BUILDINGU3. 

Disallowance  of  balance  due  on  land  and  buildings  of  telephone  com- 
pany as  an  operating  expense,  see  Retubn,  33. 

Exclusion  of  buildings  and  structures  used  only  for  storage,  see  Val- 
uation, 63. 

Exclusion  of  estimated  cost  of  oflSce  building  not  likely  to  be  in  use 
during  coming  year,  see  Valuation,  55. 

Value  of  building  and  lot  purchased  by  telephone  company  as  the  fu- 
ture home  of  its  exchange  equipment  as  part  of  rate  base,  see  Val- 
uation, 57. 
P.U.R.1922D. 
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BUSINESS. 

Cost  to  reproduce  public  utility  business  as  a  measure  of  going  value, 
aee  Valuation,  73,  74,  76,  78-80,  85. 

BUSINESS  TELEPHONES. 

Improper  classification   of   business   and   residence  telephones   as   dis- 
criminatory, see  DlSCBIMINATlOTf,  12. 
Telephone  rates  for  residence  or  business  use,  see  Rates,  37,  38. 

OAUFORNIA. 

Commission  jurisdiction  over  operation  of  motor  vehicle  route  outside 
of  city,  but  having  terminals  within  city,  see  Gebtificates  of  Con- 
venience AND  Necessity,  4. 

•m  k 

OAPITAI.. 

Charges  to  operation  or  capital,  see  Be^tubn,  33,  34. 

OAPITAI*  STOOK. 

As  a  basis  of  return,  see  Retubn,  2. 


See  Axttomobiles ;  Railroads;  Stbeet  Railways. 
CEBTinOATES  OF  CONVENIENCE  AND  NECESSITY. 

J.  In  general,  1^3. 

II.  Jurisdiction  and  powers  of  CommiaMotis,  4,  5* 
///.  Evidence    e~9. 
IV,  Expanding  operative  rights,  10,  11, 

V.  Revocation  and  abandonment,  12,  13. 

I.  In  general. 

Equitable  standing  of  wagon  and  truck  drivers  organized  into  association 
which  has  carried  on  freight  business  for  several  years,  see  Monopoly 
AND  Competition,  2. 

Admission  of  competition  into  occupied  territory,  see  Monopoly  and  Com- 
petition, 4-11. 

Requiring  new  electric  utility  to  purchase  plant  and  equipment  of  existing 
company,  see  Monopoly  and  Competition,  10. 

Stock  issue  to  acquire  certificate,  see  Security  Issues,  7. 

1.  A  nonprofit  co-operative  association  which  utilizes  the  telephone 
in  order  to  facilitate  the  exchange  of  information,  financial  reports  and 
other  communications  among  its  members,  is  not  required,  as  a  prerequi- 
site to  the  use  of  public  streets  for  its  telephone  line  and  to  the  exercise 
of  a  franchise  granting  it  such  privilege,  first  to  obtain  from  the  Railroad 
Commission  a  certificate  of  public  convenience  and  necessity.  People  ex  rel. 
Knowlton  v.  Orange  County  Farmers'  &  Merchants'  Abso.  (CaL  Dist.  Ct. 
App.)  443. 
P.U.R.1922D. 
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CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY— continued. 

2.  A  Commission  would  not  be  warranted  in  authorizing  the  trans- 
fer of  automobile  operative  rights  when  part  of  the  rights  have  been  aban- 
doned and  service  arbitrarily  discontinued.  Re  California  Transit  Co. 
(Cal.)    284. 

3.  A  certificate  of  convenience  and  necessity  to  operate  an  automobile 
stage  line  was  granted  to  an  applicant  who  had  l)een  rendering  service  for 
some  time,  in  place  of  a  former  operator,  notwithstanding  the  fact  that  the 
contract  for  carrying  mail  had  been  awarded  to  another  petitioner,  the  mat- 
ter of  carrying  the  United  States  mail  not  being  a  question  for  the  Com- 
mission to  consider.    Re  Blazzard  (Utah)  781. 

//.  Jurisdiction  and  powers  of  Conhtnission. 

Lack  of  Commission  power  to  make  order  respecting  jitneys  operating  with- 
out certificates  of  convenience  and  necessity,  see  Automobiles,  4. 

4.  The  California  Commission  has  jurisdiction  over  the  operation  of 
a  motor  vehicle  transportation  route  having  both  terminal  points  within 
the  corporate  limits  of  a  city  when  part  of  the  roU'te  traverses  a  short  dis- 
tance outside  of  the  city,  notwithstanding  the  fact  that  no  local  businesis 
is  proposed  in  territory  outside  the  city.  Re  Pacific  States  Express  (CaL) 
291. 

5.  The  Deparment  of  Public  Works  of  Washington  has  power  to  pro- 
vide in  an  order  and  certificate  authorizing  the  operation  of  motor  vehicles 
that  such  vehicles  shall  be  operated  subject  to  the  ordinances  of  a  city,  not- 
withstanding the  fact  that  the  motor  vehicle  operator  is  entitled  to  a  cer- 
tificate as  a  matter  of  right  because  of  operation  prior  to  the  enactment 
of  the  Motor  Transportation  Law.  Re  Sound  Transit  Co.  (Wash.  Sup.  Ct) 
580. 

///.  Evidence, 

6.  Desire  on  the  part  of  a  motor  vehicle  transportation  company  to 
enter  business  is  not  justification  for  granting  a  certificate  of  public  con- 
venience and  necessity.     Re  Pacific  States  Express   (Cal.)  291. 

7.  The  patronage  of  illegal  automobile  operators  is  not  the  gauge  by 
which  public  convenience  and  necessity  for  additional  automobile  service 
should  be  measured,  there  being  evidence  that  reductions  in  rates  and  active 
personal  and  employed  solicitation  are  the  basis  upon  which  much  of  the  il- 
legal traffic  is  secured.    Re  Hempstead  (Cal.)  482. 

8.  Testimony  of  witnesses  who  were  passengers  on  a  t«st  run  is  not 
sufficient  evidence  to  justify  a  finding  that  the  public  desire  is  for  trans- 
portation in  factory  built  cars  in  preference  to  the  regular  stage  type 
when  these  passengers  have  had  no  experience  as  passengers  on  the  regular 
type  of  equipment.     Re  Hempstead  (Cal.)   482. 

9.  A  certificate  to  operate  an  auto  stage  or  freight  service  should  be 
granted  or  withheld  upon  the  basis  of  whether  the  rights,  welfare,  and 
interest  of  the  general  public  will  be  advanced  and  not  upon  the  private 
benefit  or  advantage  that  may  accrue  to  any  carrier,  shipper,  or  consignee. 
Re  Motor  Transit  Co.    (Cal.)   495. 

P.U.R.1922D. 
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CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY—oon Untied. 

IV,  Expanding  operative  rights. 

Discussion  of  the  necessity  for  Commission  approval  of  the  combina- 
tion of  operative  rights  for  the  purpose  of  establishing  a  through  automo- 
bile, route,  p.  290. 

10.  The  holder  of  a  certificate  of  convenience  and  necessity  for  the  opera- 
tion of  motor  vehicle  transportation  lines  should  not  be  permitted  to  ex- 
pand operative  rights  by  indirection  and  by  filing  tariffs  which  would  ac- 
complish this  result.     Blair  v.  Coast  Truck  Line   (Cal.)   588. 

11.  The  linking  of  operative  rights  to  form  a  through  motor  truck  route 
requires  a  showing  of  public  convenience  and  necessity  for  the  through  serv- 
ice proposed  to  be  established.     Blair  v.  Coast  Truck  Line  (Cal.)   588. 

F.  Revocation  and  abandonment. 

Statement  that  abandonment  of  a  portion  of  service  authorized  under  a 
certificate  of  convenience  and  necessity  will  be  regarded  as  cause  for  revo- 
cation of  the  certificate  covering  the  entire  operative  rights  and  not  only 
such  portion  as  has  been  abandoned,  p.  290. 

12.  Suspension  of  operation  without  the  knowledge  and  approval  of  the 
California  Commission  will  be  considered  as  an  abandonment  of  operative 
rights  granted  to  an  automobile  operator.     Nelson  v.  Haley    (Cal.)    85. 

13.  A  pomplaint  asking  that  the  franchise  of  a  stage  line  be  given  to 
others  because  of  failure  to  maintain  regular  service  over  a  mountain  path 
should  be  dismissed  when  the  interruptions  of  service  are  due  to  such  deep 
snow  that  it  is  impossible  to  operate  although  the  company  has  made  every 
effort  to  do  so.    Duchesne  v.  Dodge  Stage  Line  (Utah)  784. 

OERTIOBABI. 

1.  A  contention  by  a  party  seeking  a  writ  of  certiorari  need  not  be 
considered  or  passed  upon  when  the  point  is  merely  stated  without  argu- 
ment or  citation  of  authority.  John  Morrell  &  Co.  v.  American  R.  Express 
Co.   (S.  D.  Sup.  Ct.)   348. 

CHARTERS. 

Charter  obligations  or  ultra  vires  acts  as  they  affect  status  of  land 

company  supplying  water,  see  Public  Utilities,  6. 
Character  provision  as  to  maximum  rate,  see  Rates,  11. 

CITIES. 

See  Municipalities. 

CLASSIFICATION. 

Improper   classification  of  business  and  residence  telephones  as   dis- 
criminatory, see  DiSCBlMINATION,  12. 

COAI.. 

Basis  of  estimate  of  power  for  water  utility,  see  Retubn,  36. 
Allowance  of  actual  cost  of  coal  trestle  built  at  a  gas  plant,  see  Valua- 
tion, 49. 
r.U.R.1922D. 
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COAL — oon  tinued. 

Allowance  for  underlying  coal  in  real  estate  belonging  to  water  utility, 
see  Valuation,  50. 

CODE  RINGING. 

Rates  for  secret  call  service  and  code  ringing,  see  Rates,  39. 

COLORADO. 

Change  in  contract  rates  made  by  state  through  Commission  as  not  vio- 
lating Constitution,  see  Constitutional  Law,  8. 

Proceeding  with  case  without  disposing  of  demurrer,  see  Procedube,  1. 

Commission  jurisdiction  over  rate  contract  for  power  supplied  to  com- 
pany distributing  in  home  rule  city,  see  Rates,  3. 

COMMISSIONS. 

/.  In  general,  1. 
II.  Jurisdiction  and  powers,  2-~8, 
a.  In  general,  2'— 6. 
h,  Lintitationa,  7,  8. 

J.  In  general. 

Monthly  reports  of  revenues  and  operating  expenses  of  gas  utilities,  see 

Accounting,  1. 
Requisites  of  certificates  of  findings  of  fact  as  basis  for  order  appealed 

from,  see  Appeal  and  Review,  2. 
Conclusiveness  of  findings  of  Commissions,  see  Appeal  and  Review,  4,  5. 
Time  of  appeal  from  Commission  order,  see  Appeal  and  Review,  6,  7. 
Motor  Vehicle  Act  as  not  superseding  ordinance   governing   operation  of 

motor  vehicles,  see  Automobiles,  5. 
Municipality  as  only  proper  petitioner,  see  Pabties,  1. 
Commission  abrogation  of  rate  contract  by  authorizing  change  in  contract 

rates,  see  Rates,  12. 
Commission  expenses  as  an  operating  cost,  see  Retubn,  7-9. 

Discussion  of  the  disadvantages  of  local  regulation  of  gas  companies 
serving  more  than  one  city,  p-.  07. 

1.  A  Commission  order  is  not  void  for  the  reason  that  testimony  in 
the  case  was  adduced  prior  to  the  appointment  of  two  new  Commissioners 
who  were  members  of  the  Commission  at  the  time  the  final  order  was 
made,  when  the  court  hears  such  case  de  novo  and  not  merely  for  the  pur- 
pose of  reviewing  for  error.  Van  Buren  Waterworks  v.  Van  Buren  (Ark. 
Sup.  Ct.)  183. 

//.  Jurisdiction  and  powers, 

a.  In  general. 

Jurisdiction  of   state   Commission   over   motor  vehicle   transportation   be- 
tween states,  see  Automobiles,  2. 
P.U.R.1922D. 
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Lack  of  CommiBsion  power  to  make  order  respecting  jitneys  operating  with- 
out certificatea   of  convenience  and  necessity,  see  Automobiles,   4. 

Jurisdiction  and  powers  of  Commissions  over  certificates  of  convenience 
and  necessity,  see  Certificates  of  Convenience  and  Necessity,  4,  5. 

Purchase  consideration  in  bona  fide  sale  of  utility  property  as  matter  of 
discretion  not  under  Commission  jurisdiction,  see  Consoudation, 
Meboeb^  and  Sale,  2. 

Duty  to  permit  transfer  of  utility  property  when  purchasing  company  will 
be  able  to  provide  better  service  at  better  rates,  see  Consolidation, 
Meboeb,  and  Sale,  3. 

Denial  of  hearing  when  Commission  bases  its  decision  upon  engineer's  re- 
port submitted  after  hearing,  see  Constitutional  Law,  6. 

Change  in  contract  rates  made  by  state  through  Commission  as  not  vio- 
lating Constitution,  see  Constitutional  Law,  8. 

Jurisdiction  and  powers  of  Commissions  over  discrimination,  see  Discrim- 
ination, 1,  2. 

Jurisdiction,  powers,  and  duties  of  Commissions  over  rates,  see  Rates,  2-7. 

Lack  of  Commission  power  to  authorize  electric  company  to  charge  meter 
rental,  see  Rates,  20. 

Commission  power  to  determine  amount  of  refund  due  and  to  whom  the 
overcharge  should  be  paid,  see  Retabation,  3. 

Commission  power  to  order  refund  of  rates  in  excess  of  reasonable  rates 
where  no  authorized  rate  has  been  established,  see  Reparation,  4. 

Duty  of  Commission  to  take  cognizance  of  all  facts  and  determine  amount 
of  refund,  see  Reparation,  5. 

Powers  of  Commissions  with  respect  to  return,  see  Return,  1. 

Powers  and  duties  of  Commissions  with  respect  to  security  issues,  see 
Security  Issues,  3-5. 

Power  to  order  issue  of  stocks  and  bonds  for  the  discharge  or  refunding  of 
obligations,  see  Security  Issues,  3a. 

Powers   of   Interstate   Commerce  Commission,  see   Service,  4. 

Jurisdiction  and  powers  of  state  Commissions  over  service,  see  Sebvioe,  5-9. 

Denial  of  Commission  duty  to  revalue  entire  property  at  the  time  of  each 
rate  inquiry,  see  Valuation,  42. 

2.  The  California  Commission  has  no  jurisdiction  to  compel  an  irriga- 
gation  company  to  repay  to  consumers  money  borrowed  to  construct  exten- 
sions.   Ashley  v.  Railroad  Commission  (Cal.  Sup.  Ct.)   105. 

3.  The  Idaho  Commission  has  no  jurisdiction  to  pass  on  property  rights 
of  parties  to  a  contract  for  free  service  entered  into  as  part  of  the  con- 
sideration for  the  sale  of  a  telephone  line  although  free  service  is  abrogated 
by  the  Commission  on  the  ground  that  it  is  discriminatory.  Davenport  v. 
Idaho  Metals  Co.   (Idaho)  506. 

4.  A  Commission  order  requiring  railroads  to  make  a  physical  connec- 
tion but  not  prescribing  the  time,  place,  or  manner  of  making  such  connec* 
tion  is  ineflTective  and  void.  New  York  C.  R.  Co.  v.  Public  Service  Com- 
mission  (Ind.  Sup.  Ct.)  525. 

5.  The  Pennsylvania  Commission  has  jurisdiction  over  a  complaint  by  a 
power  consumer  for  damages  because  of  interruptions  in  service  resulting  in 
P.U.R.1922D. 


876  INDEX. 

COMMISSIONS— c(m<ifiwf(i. 

cessation  of  work  by  employees  with  a  consequent  loss  to  the  consumer  be- 
cause of  wages  paid,  when  interruptions  complained  of  and  the  result  in 
damages  are  in  consequence  of  unjust,  unreasonable,  or  unlawful  acts  or 
omissions  on  the  part  of  the  utility.  McClintic-Marshall  Oons^uction  Go. 
V.  Philadelphia  Suburban  Gas  &  £.  Ck>.  (Pa.)  758. 

6.  The  West  Virginia  Commission,  in  a  proceeding  before  it  within  its 
jurisdiction,  is  not  confined  to  the  immediate  scope  of  the  pleadings.  It 
nuiy  enlarge  the  scope  of  the  inquiry;  and  where  the  party  whose  interests 
are  affected  was  before  the  Commission,  participated  in  the  inquiry,  and 
made  full  defense,  it  cannot  complain  of  the  lack  of  notice  of  the  proceed- 
ing or  of  a  departure  from  the  pleadings,  if  the  action  of  the  Commission 
was  within  the  scope  of  such  inquiry.  Baltimore  &  0.  R.  Co.  v.  Public 
Service  Commission  (W.  Va.  Ct.  App.)  270. 

h.  Limitations. 

7.  A  Public  Service  Commission  is  a  body  of  special  statutory  powers, 
and  acts  outside  of  its  granted  powers  are  absolutely  void.  New  York  C.  R. 
Co.  V.  Public  Service  Commission  (Ind.  Sup.  Ct.)  525. 

8.  The  Michigan  Commission  as  a  creature  of  statute  has  no  inherent 
or  common-law  power  and  its  jurisdiction  in  any  instance  must  affirmative- 
ly appear  in  the  statute  before  it  can  be  invoked  or  exercised,  and  the  pro- 
visions of  the  statute  cannot  be  enlarged  by  implication.  Taylor  y.  Public 
Utilities  Commission  (Mich.  <Sup.  Ct.)   198. 

OOMPABISON. 

Comparison  of  rates  to  determine  reasonableness,  see  Rates,  9. 

Percentage  by  which  reproduction  cost  of  property  in  one  state  exceeds 
book  cost  of  such  property  as  not  the  best  evidence  upon  which  to 
base  estimate  of  reproduction  cost  of  property  in  another  state, 
see  Valuation,  8. 

COMPETITION. 

See  Monopoly  and  Competition. 

COHCLUSIVENESS  OF  FINDINGS. 

Conclusiveness  of  findings  of  Commissions,  see  Appeal  and  Rshew, 
4,  6. 

CONDUITS. 

Depreciation  of  overhead  cables  as  compared  with  underground  con- 
duits, see  Valuation,  23. 

CONFISCATION. 

Power  of  United  States  Supreme  Court  to  grant  relief  upon  appeal 
from  district  court  judgment  refusing  injunction  against  ordi- 
nance, see  Appeal  and  Review,  3. 

Injunction  against  confiscatory  telephone  rates  fixed  by  ordinance,  see 
Injunction,  1, 
P.U.R.1922D. 
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Duty  of  court  finding  rate  unreasonable  to  fix  reasonable  rate  when 
old  rates  are  unremunerative  upon  any  reasonable  valuation  of 
property,  see  Rates,  1. 

Exclusion  of  amount  for  amortization  of  cost  of  maintenance  de- 
ferred during  war  period  in  determining  whether  rate  is  confisca- 
tory, see  Rettjbn,  24. 

Allowance  of  hypothetical  brokers'  fees  in  valuation  for  the  purpose  of 
determining  whether  rates  are  confiscatory,  see  Valuation,  41. 

Past  deficits  as  not  constituting  going  value  for  purpose  of  determin- 
ing whether  rates  are  confiscatory,  see  Valuation,  85. 

CONHECTED  I«OAD. 

Determination  of  maximum  demand,  see  R^tes,  24. 

CONSOLIDATION,  MERGER,  AND  SALE. 

Lack  of  Commission  jurisdiction  to  pass  on  property  rights  of  parties 
to  a  contract  for  free  service  entered  into  as  part  of  consideration 
for  sale,  see  Commissions,  3. 

Free  service  as  pr^erential  and  discriminatory  although  furnished  as 
part  of  consideration  for  sale,  see  Discrimination,  4. 

Requiring  new  electric  utility  to  purchase  plant  and  equipment  of  exist- 
ing company,  see  Monopoly  and  Competition,  10. 

Sale  to  mutual  company,  see  Public  Utilities,  4. 

Lack  of  Commission  power  to  permit  stock  issue  for  reimbursing  treas- 
ury when  income  has  not  yet  been  expended  to  pay  indebtedness 
to  be  assumed  upon  purchase  of  another  utility  business,  and  when 
no  surplus  earnings  have  been  invested  in  the  business,  see  Secub- 
ity  Issues,  3. 

Stocks  and  bonds  act  as  contemplating  that  state  may  reasonably  scru- 
tinize purchase  price  of  utility  property  and  the  securities  to  be 
sold  to  secure  that  price,  see  Secubitt  Issues,  5. 

Liquidating  unearned  fixed  charges  running  against  revenue  of  utility 
which  is  selling  property  to  another  utility,  see  Secubitt  Issues, 
11. 

Unearned  dividends  as  not  an  obligation  following  utility  property  as 
part  ol  outstanding  indebtedness,  see  Secubitt  Issues,  15. 

Beorganization  of  purchase  price  cost  as  undesirable  measure  of  value, 
see  Valuation,  5. 

Purchase  price  at  time  of  acquisition  by  present  ownership  as  basis  of 
historical  cost,  see  Valuation,  13. 

1.  The  sale  of  automobile  operative  rights  should  not  be  authorized 
when  the  obligations  assumed  would  result  in  shippers  using  the  service 
being  obliged  to  pay  rates  which  would  provide  sufficient  funds  not  only 
for  reasonable  operating  expenses  and  a  return  upon  actual  investment, 
but  rates  which  would  provide  funds  for  the  purchase  of  equipment  and  also 
for  the  purchase  of  an  operative  right  which  was  originally  granted  by  the 
state  without  charge.  Re  Clark  (Cal.)  491. 
P.U.R.1922D. 
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2«  The  purchase  consideration  arrived  at  by  purchaser  and  seller  in  a 
bona  fide  sale  of  utility  property  should  be  left  largely  to  the  discretion  of 
the  participants  in  such  sale  and  not  made  a  question  for  determination 
of  the  Commission  unless  such  consideration  is  so  grossly  excessive  as  to 
endanger  the  future  ability  of  the  purchaser  to  render  service  to  the  publie 
at  reasonable  rates,  especially  so  where  the  purchaser  is  a  large  corporation 
of  such  a  character  that  any  financial  loss  incurred  in  the  purchase  of  th« 
property  must  fall  on  the  stockholders  themselves.  Re  Central  Power  A 
Light  Co.   (Mo.)   734. 

3.  It  is  the  plain  duty  of  the  Commission  to  permit  the  transfer  of 
public  utility  property  when  the  purchasing  company  will  be  able  to  pro- 
vide a  continuous  service  to  the  local  public  affected  equaljto  or  superior  tt 
the  service  being  furnished  by  the  selling  company  and  when  it  can  likewise 
furnish  the  public  with  said  service  at  better  rates  and  charges  than  the 
selling  company.     Re   Central  Power  &  Light  Co.    (Mo,)    734. 

4.  The  Missouri  Commission  has  jurisdiction  to  approve  the  sale  of  elec- 
tric property  by  one  public  utility  to  another  although  it  is  alleged  that  the 
operating  subsidiary  of  the  selling  company  has  no  valid  franchise.  Re 
Central  Power  &  Light  Co.    (Mo.)    734. 

6.  A  telephone  company  which  is  acquiring  the  property  of  another 
company  against  which  there  are  fixed  charges  should  keep  the  books  of  the 
purchased  property  separate  until  such  a  time  as  the  existing  fixed  charges 
have  been  liquidated  and  the  properties  have  been  placed  upon  a  proper  earn- 
ing basis.     Re  Platte  Valley  Teleph.  Co.   (Neb.)   740. 

CONSTITUTIONAL  LAW. 

I.  In  general    1,  2, 
II.  Due  process,  3—7. 
7//.  Inipaimxent  of  contracts^  8, 
IV.  Delegation  of  powers,   9, 
V.  Departments  of  govemtnent,  10. 

I.  In  general. 

Discussion  of  the  constitutional  provision  prohibiting  municipal  cor- 
porations from  nvaking  rate  contracts  for  the  future  which  may  not  be 
modified  at  any  time  by  appropriate  action  of  the  municipality,  p.  795. 

1.  A  municipal  ordinance  forbidding  drivers  of  jitney  busses  to  receive 
and  discharge  passengers  on  certain  streets  of  the  city  is  not  unconstitu- 
tional although  it  excepts  street  ears  and  taxicabs  engaged  in  the  carriage 
of  passengers  for  hire  from  its  provisions.  Frick  v.  Gary  (Ind.  Sup.  Ct.) 
708. 

2.  Section  23,  art.  9,  of  the  Oklahoma  Constitution  is  not  an  inhibition 
on  the  legislature  denying  it  authority  to  pass  §  1,  chap.  10,  Session  Laws 
of  1913,  authorizing  the  Corporation  Commission  to  find  the  amount  of  ille- 
gal, unwarranted,  and  discriminatory  charges  made  by  transportation  and 
transmission  companies  for  the  hauling  of  commodities  and  ordering  a  re- 
fund thereof,  since  §  36,  art.  9,  Of  the  Constitution  gave  the  legislative  pow- 
P.U.R.1922D. 


INDEX.  879 

CONSTITUTIONAL  LAW— continued. 

er  after  the  second  Monday  in  January,  1900,  to  alter,  amend/ revise,  or  re- 
peal sections  from  18  to  34,  inclusive,  of  article  0  of  the  Constitution. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (Okla.  Sup.  Ct.)   450. 

II.  Due  process. 

3.  An  ordinance  forbidding  the  transaction  of  jitney  bus  business  on 
certain  streets  of  a  city  is  not  unconstitutional  on  the  ground  that  it  de- 
prives jitney  operators  of  property  without  compensation.  Frick  v.  Gary 
(Ind.  Sup.  Ct.)   708. 

4.  An  order  requiring  an  express  company  to  render  a  pick-up  and  de- 
livery service,  compensation  for  which  is  included  in  its  general  rates,  does 
not  deprive  the  company  of  its  property  without  due  process  of  law.  John 
Morrell  &  Co.  v.  American  R.  Express  Co.   (S.  D.  Sup.  Ct.)  348. 

5.  A  public  utility  company  is  denied  a  hearing  under  the  constitution- 
al provision  relating  to  due  process  of  law  when  a  Commission  bases  its 
decision  upon  an  engineer's  report  submitted  after  a  hearing  without  afford' 
ing  the  utility  an  opportunity  of  considering  such  report  or  the  subject  of 
a  rate  fixed  therein  differing  from  the  rate  considered  at  the  hearing  or 
presenting  its  views  on  the  subject  by  exception  to  such  report  or  otherwise. 
Appalachian  Power  Co.  v.  Com.  ex  rel.  National  Carbide  Corp.  (Va.  Ct. 
App.)   263. 

6.  Where  the  Public  Service  Commission  requires  a  railroad  company 
to  contribute  a  portion  of  the  cost  of  constructing  a  side  track  or  switch 
for  the  use  of  the  public  generally,  in  connection  with  its  main  track,  the 
fact  that  the  remainder  of  the  cost  is  to  be  borne  by  a  private  corporation 
does  not  make  the  side  track  a  private  one,  nor  is  it  a  taking  of  the  railroad 
company's  property  for  private  use,  contrary  to  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States.  Baltimore  &  O.  R.  Co.  v.  Public 
Service  Commission   (W.  Va.  Ct.  App.)   270. 

7.  An  enforced  discharge  by  a  railroad  company  of  its  duty  to  provide 
reasonably  adequate  facilities  for  serving  the  public  does  not  amount  to  a 
taking  of  property  without  compensation,  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  Ignited  States  or  the  Constitution 
of  West  Virginia,  merely  because  it  is  attended  with  some  expense.  Balti- 
more St,  O.  R.  Co.  V.  Public  Service  Commission    (W.  Va.   Ct.  App.)    270. 

Ill,  Impairment  of  contracts. 

8.  A  change  in  contract  rates  made  by  the  state  through  a  Commis- 
sion in  its  regulatory  capacity  is  not  in  violation  of  the  Constitution  of  the 
state  of  Colorado  or  of  the  United  States.    Re  Colorado  Power  Co.  (Colo.) 
800. 

rv.  Deiegation  of  powers. 

9.  The  delegation  to  a  Railroad  Commission  of  the  power  to  determine 
in  what  cases  it  is  reasonable  to  require  a  pick-up  and  delivery  service  by 
an  express  company  is  not  an  unconstitutional  delegation  of  legislative 
P.U.R.1922D. 
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power.    John  Morrell  &  Co.  v.  American  R.  Express  Co.   (S.  D.  Sup.  Ct.) 

348. 

V.  Departments  of  government, 

10.  A  legislative  act  conferring  power  upon  a  court  to  establish  rates 
for  the  future  is  unconstitutional.  Helena  Water  Co.  v.  Helena  (U.  S- 
Dist.  a.)   388. 

CONSItMERS   AHD   PATROHS. 

Lack  of  Commission  power  to  compel  an  irrigation  company  to  repay 
money  borrowed  from  consumers  for  construction,  see  Commis- 
sions, 2. 

Discrimination  between  large  and  small  consumers,  see  Discsbimuca- 
HON,   6. 

Individual  electric  consumer  permitting  other  consumers  to  tap  hii 
line  as  a  public  utility,  see  Public  Utilities,  9. 

CONTRACT. 

Carrying  of  United  States  mail  as  a  consideration  in  granting  certifi- 
cate of  convenience  and  necessity,  see  Cebtifioates  of  Coxveniencb 
Al7D  Necessity,  3. 

Lack  of  Commission  jurisdiction  to  pass  on  property  rights  of  parties 
to  a  contractor  for  free  service  entered  into  as  part  of  consid- 
eration for  sale,  see  Commissions,  3. 

Impairment  of  contracts,  see  Constitutional  Law,  8. 

Lower  contract  rate  in  one  town  as  not  discriminating  against  neigh- 
boring towns,  see  Discrimination,  3. 

Discriminatory  nature  of  contract  for  free  fire  service  to  municipality^ 
see  Discrimination,  7. 

Parties  to  proceeding  to  change  rates  fixed  by  franchise  or  agreement, 
see  Parties,  1. 

Electric  utility  supplying  steam  to  one  consumer  at  contract  price  as  a 
public  utility,  see  Public  Utilities,  6. 

Irrigation  rates  under  contract  and  deed  of  land  as  subject  to  Com- 
mission regulation,  see  Rates,  2. 

Commission  jurisdiction  over  rate  contract  for  power  supplied  to  com- 
pany distributing  in  home  rule  city,  see  Rates,  3. 

Commission  power  to  change  rates  named  in  franchises  or  contracts,  see 
Rates,  4-6. 

Effect  of  franchises  and  contracts  upon  rates,  see  Rates,  11,  12. 

Commission  abrogation  of  rate  contract  by  authorizing  change  in  con- 
tract rates,  see  Rates,  12. 

Franchise  contract  as  a  factor  affecting  reasonableness  of  return,  see 
Return,  47. 

Duty  to  supply  consumer  with  copy  of  extension  contract,  see  Service, 
12. 

Valuation  of  water  rights  and  contracts,  see  Valuation,  86-90. 
P.U.R.1922D. 


INDEX.  881 

CONTRACT— cow  *tnued. 

DiscusBion  of  the  necessity  for  mutuality  in  order  to  make  a  rate  con- 
tract between  a  municipality  and  a  public  utility  binding,  p.  700. 

CONVENIENCE. 

See  Certificates  of  Convenience  and  Necessity. 

COST  OF  MONET. 

As  a  factor  affecting  reasonableness  of  return,  see  Beturn,  44. 

COURTS. 

Requisites  of  certificates  of  findings  of  fact  as  basis  for  order  ap- 
pealed from,  see  Appeal  anp  Review,  2. 

Power  of  United  States  Supreme  Court  to  grant  relief  upon  appeal 
from  district  court  judgment  refusing  injunction  against  ordinance, 
see  Appeal  and  Review,  3. 

Time  of  appeal  from  Commission  order,  see  Appeal  and  Re^tiew,  6,  7. 

Motion  to  modify  judgment  affirming  Commission  order,  see  Appeal 
and  Review,  0. 

Validity  of  Commission  order  when  testimony  was  adduced  prior  to 
appointment  of  two  new  Commis&ioners,  see  Commissions,  1. 

Unconstitutionality  of  statute  conferring  power  to  establish  rates,  aee 
Constitutional  Law,  10. 

1.  The  Pennsylvania  court  of  common  pleas  is  without  jurisdiction  of 
a  proceeding  to  restrain  a  public  utility  company  from  shutting  off  a  supply 
of  live  steam  furnished  in  pursuance  of  a  written  contract  and  to  procure  a 
decree  of  reparation  for  money  alleged  to  have  been  illegally  collected,  as 
redress  may  be  had  from  a  Public  Service  Commission  if  the  claim  is  meri- 
torious.    Beetem  v.   Carlisle  Light,  Heat  &  P.  Co.    (Pa.  Sup.   Ct.)    258. 

2.  An  appeal  from  the  action  of  a  municipal  council  or  City  Commis- 
sion under  Acts,  Ark.  1921,  No.  124,  §  10,  for  the  purpose  of  having  a  court 
determine  what  rates  are  reasonable,  enter  an  order  setting  out  such  rates, 
and  cause  the  same  to  be  certified  to  the  council  or  Commission,  is  a  ju- 
dicial proceeding  although  denominated  "an  appeal"  and,  if  the  necessary 
facts  authorizing  a  Federal  court  to  assume  jurisdiction  exist,  it  is  its 
duty  to  exercise  it  when  invoked.  Helena  Water  Co.  v.  Helena  (U.  S.  Dist. 
Ct.)    188. 

CROSSINGS. 

Annotation  on  operation  of  one-man  cars  over  crossings,  p.  856. 

DAMAGES. 

Commission  jurisdiction  over  complaint  for  damages,  see  Commis- 
sions, 5. 

Liability  for  damages  for  interruptions  of  electric  service,  see  Sebv- 
ice,  20. 

Damages  as  a  charge  to  capital,  see  Valuation,  28,  38,  39. 
P.U.R.1922D.  66 
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DAMS. 

Disallowance  of  excess  cost  of  constructing  dam  for  furnishing  elec- 
tric power,  see  Valuation,  66. 

DANGER. 

Skip-stop  system  as  not  increasing  dangers  due  to  street  car  opera- 
tion, see  Service,  29. 

DEDICATION  TO  PUBLIC  USE. 

Denial  of  right  of  railroad  company  tp  withdraw  acquiescence  in  and 
permission  to  use  interexchange  track,  see  Sebvice,  18. 

DEEDS. 

Irrigation  rates  under  contract  and  deed  of  land  as  subject  to  Com- 
mission regulation,  see  Rates,  2. 

DEFERRED    MAINTENANCE. 

Exclusion  of  amount  for  amortization  of  cost  of  maintenance  deferred 
during  war  period  in  determining  whether  rate  is  confiscatory,  see 
Return,  24. 

DEFICITS. 

Past  deficit  as  not  constituting  going  value,  see  Valuation,  85. 

DEUBGATION   OF   POWERS. 

See  Constitutional  Law,  9. 

DEMAND  CHARGE. 

Unreasonableness  of  demand  charge  for  gas,  see  Rates,  19. 

Determination  of  maximum  demand,  see  Rates,  24. 

Rate  schedules  varying  with  load  factor  conditions  for  wholesale  serv- 
ice, see  Rates,  26. 

Duty  of  electric  railway  to  pay  demand  charge,  see  Rates,  29,  30. 

Measurement  of  monthly  demand  charge  on  five-minute  average  peak 
load,  see  Rates,  31. 

DEMURRER. 

Proceeding  with  case  without  disposing  of  demurrer,  see  Pbocedube,  1. 

DEPARTMENTS. 

Departments  of  Government,  see  Constitutional  Law,  10. 
Maintenance  of  depreciation  reserve  when  utility  operates  several  de- 
partments, see  Deprkciation,  16. 

DEPOSITS. 

Deposits  to  guarantee  pajTnent,  see  Paymekt,  1, 

DEPRECIATION. 

/.  In  general f  1. 
II,  Basis,  2^6, 
P.U.R.1922D. 
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Ill,  Rate  of  depreciation  f   7—15. 

a.  Electric  plant,   7. 

h.  Gas  plgnt    8^11. 

e.  Telephones,  12^14, 

d.  Water  plant,  15. 
IV »  Funds  and  reserves,  16—18, 

I,  In  general. 

Allowance  for  maintenance,  replacements,  and  depreciation  reserve,  see 
Return,  17. 

Depreciation  allowance  computed  by  the  year,  see  Rettubn,  19. 

Refusal  of  return  sufficient  to  create  depreciation  reserve  to  offset  alleged 
failure  in  the  past  on  the  part  of  the  public  to  pay  sufficient  revenues 
to  provide  this  fund,  see  RETuaN,  46. 

Providing  depreciation  reserve  to  meet  retirement  losses  in  each  individual 
exchange,  see  Return,  48. 

Consideration  of  accrued  depreciation  in  a  valuation  proceeding,  see  Val- 
uation, 21-27. 

Annotation  on  necessity  for  depreciation  allowance,  p.  374. 

Annotation   on   computation  of  depreciation,  p.   375. 

Statement  that  a  depreciation  reserve  is  accumulated  for  the  purpose 
of  protecting  and  keeping  good  the  investment  of  the  stockholders  and  bond- 
holders in  the  utility,  p.  114. 

Discussion  of  the  necessity  for  providing  for  depreciation  and  the  right 
of  a  public  utility  to  earn  a  depreciation  allowance,  p.  245. 

1.  An  electric  utility  was  ordered  to  set  aside  a  depreciation  annuity 
based  upon  a  6  per  cent  sinking  fund  and  representing  the  estimated  amount 
which,  set  aside  annually  with  compound  interest  at  6  per  cent,  would  be 
sufficient  to  cover  the  original  cost  of  the  various  units  of  property  at  the 
expiration  of  their  probable  life.  Re  San  Joaquin  Light  &  P.  Corp.  (Cal.) 
595. 

II.  Basis. 

2.  Accrued  depreciation  should  be  calculated  upon  a  rate  base  includ- 
ing overhead  allowances  when  the  physical  basis  from  which  the  overheads 
are  computed  has  been  appreciated  by  the  cost  of  reproduction  new  proc- 
ess and  the  overheads  allowed  are  likewise  appreciated.  Re  Great  Falls 
Gas  Co.   (Mont.)   385. 

3.  In  estimating  the  annual  allowance  for  depreciation,  overheads 
should  be  eliminated.    Re  Great  Falls  Gas  Co.  (Mont.)  385. 

4.  General  expenses  represented  as  overhead  in  a  valuation  are  sub- 
ject to  the  rule  of  depreciation  at  the  same  rate  as  the  property  depreciates. 
Re  Platte  County  Independent  Teleph.  Co.  (Neb.)   303. 

5.  An  estimate  of  cost  based  upon  ten-year  averages  may,  under  some 
circumstances,  be  adopted  as  the  fair  value  of  utility  property  without  de- 
preciating overheads  along  with  the  items  to  which  they  relate,  although 
P.U.R.in22D. 
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accuracy  would  doubtless  require  depreciation  of  the  oyerheads.     Pfaff  t. 

Adirondack  Power  &  Light  Corp.    (N.  Y.)    655. 

6.  Many  items  included  in  the  overhead  cost  of  original  construction 
may  properly  be  excluded  in  calculating  the  amount  of  the  depreciation 
annuity.     Galveston  Electric  Co.  v.  Galveston  (U.  S.  Sup.  Ct.)   159. 

Ill,  Rate  of  depreciation. 

Annotation  on  rate  of  depreciation  of  automobiles,  p.  376. 
Annotation  on  depreciation  of  street  railways,  p.  376. 

a.  Electric   plant. 

Creation  of  depreciation  reserve  on  6  per  cent  sinking  fund  basis,  see  supra, 
1. 

7.  An  electric  utility  was  allowed  2i  per  cent  for  annual  deprecia- 
tion reserve.     He  Grangeville  Electric  Light  k  P.  Co.    (Idaho)    613. 

b.  Gas  plant. 

Annotation  on  rate  of  depreciation  of  gas  plant,  p.  376. 

8.  A  gas  company  was  allowed  to  set  aside  an  annual  depreciation  re- 
serve  amounting  to  10  cents  per  thousand  cubic  feet.  He  Eaton  Hapids 
(Mich.)    94. 

9.  A  gas  utility  was  allowed  for  annual  depreciation  2  per  cent  of  the 
depreciable  property.     He  Great  Falls  Gas  Co.    (Mont.)   385. 

10.  A  gas  company  was  allowed  for  annual  depreciation  2  per  cent  of  the 
tangible  property.    He  Elmira  Water,  Light  &  R.  Co.  (N.  Y.)  231. 

11.  A  gas  company  was  allowed  for  annual  depreciation  2  per  cent  of 
the  value  of  the  depreciable  property.  Re  Wisconsin-Minnesota  Light  &  P. 
Co.   (Wis.)   131. 

c.  Telephones. 

Annotation  on  depreciation  of  telephone  lines,  p.  376. 

12.  The  cost  of  labor  in  installing  a  unit  of  telephone  equipment  should 
be  depreciated  at  the  same  rate  that  the  material  itself  is  depreciated,  since 
the  labor  is  wrapped  up  with  the  material  and  when  the  material  wears  out 
the  labor  is  gone.    He  Platte  County  Independent  Teleph.  Co.   (Neb.)  303. 

13.  A  telephone  company  was  allowed  for  depreciation  6  per  cent  on  the 
telephone  property  Itself  and  2  per  cent  on  buildings.  Re  Home  Teleph.  Co. 
(S.  C.)   21. 

14.  A  telephone  utility  was  allowed  an  annual  charge  of  4  per  cent  for 
depreciation.     Morris  v.  Northwestern  Bell  Teleph.  Co.   (S.  D.)   769. 

d.  Water  plant. 

iLllowance  for  return  of  a  water  utility  in  addition  to  depreciation  allow- 
ance, see  Retubn,  60. 

Annotation  on  depreciation  of  water  plant,  p.  377. 
P.U.R.1922D. 
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15.  A  water  utility  was  allowed  for  annual  depreciation  a  sum  amount- 
ing to  approximately  }  of  1  per  cent  on  its  depreciable  property,  it  appear- 
ing that  the  property  was  well  maintained.  Cauffiel  v.  Johnstown  Water 
Co.  (Pa.)  35. 

rv.  Funds  and  reserves. 

Increase   in   depreciation   reserve  *  ratio   as   indicating  excessive  rates,   see 
Rates,  8. 

Annotation  on  depreciation  reserves,  p.  377. 

Discussion  of  the  reinvestment  of  depreciation  reserve  in  physical  prop- 
erty p.  113. 

Discussion  of  the  difference  between  depreciation  reserve  and  deprecia- 
tion  fund,   p.  371. 

16.  A  public  utility  company  operating  several  departments  should 
maintain  separate  depreciation  reserves  for  each  department  and  should 
transfer  from  its  surplus  to  depreciation  reserve  enough  to  bring  these  re- 
serves to  a  reasonable  amount  for  each  department.  Re  San  Joaquin  Light 
&  P.  Corp.  (Cal.)  595. 

17.  A  public  utility  company  may  properly  reinvest  a  depreciation  re- 
serve in  its  plant  instead  of  retaining  its  identity  and  investing  it  at  inter- 
est, since  its  investment  in  securities  or  in  bank  accounts  would  earn  for 
the  company  normally  less  than  it  would  have  to  pay  for  money  borrowed 
for  extensions  and  additions  which  can  be  financed  by  the  use  of  the  reserve 
assets.    Re  Wisconsin  Teleph.  Co.  (Wis.)  368. 

18.  A  telephone  company  is  not  required  to  show  a  separate  deprecia- 
tion reserve  for  each  exchange,  since  the  reserve  for  depreciation  or  for 
retirement  losses  is  a  corporate  affair  and  the  company,  rather  than  the  ex- 
change, assumes  the  obligation  to  meet  the  retirement  losses  and  to  make 
necessary  replacements.    Re  Wisconsin  Teleph.  Co.  (Wis.)   368. 

DEVELOPMENT  COST. 

Ab  a  measure  of  going  value,  see  Valuation,  73,  74,  76,  78-80,  85. 

DIRECTORIES. 

Charge  for  listing  in  bold  face  type,  see  Rates,  36. 

DISCONTIirUANCE  OF  SERVICE. 

Abandonment  and  discontinuance  of  service,  see  Service,  18-20. 

DISCOUNT. 

Discount  for  prompt  payment,  see  Payment,  2,  4. 

DISCRETION. 

Purchase  consideration  in  bona  fide  sale  of  utility  property  as  matter 
of  discretion  not  under  Commission  jurisdiction,  see  Consolida- 
tion, Mergeb,  and  Sale,  2. 
lXrjR.1922D. 
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DISCRIMINATION. 

I.  Jurisdiction  and  powers  of  Commissions,  1,  2. 
II,  As  to  rateSf  3^13, 

a.  Various  forms  of  discrimination,  3—7. 

h.  Disci*iminalion  hy  particular  utilities,  ^—13. 

1.  Express,  8. 

2.  Railroads,  9-^11, 

3.  Telephones,  12,  13, 
III.  As  to  service,  14,  15. 

I.  Jurisdiction  and  powers  of  Commissions, 

Lack  of  Commission  jurisdiction  to  pass  on  property  rights  of  parties  to 
a  contract  for  free  service  entered  into  as  part  of  consideration  for 
sale,  see  Commissions,  3. 

Annotation  on  powers  of  Commissions  with  respect  to  discrimination, 
p.  177. 

1.  The  Idaho  Commission  has  jurisdiction  in  a  case  involving  a  com- 
plaint by  a  taxicab  company  that  a  railroad  company  refuses  to  permit  the 
parking  of  its  cabs  near  the  depot  on  a  paved  thoroughfare  owned  by  the 
railroad  company  when  the  railroad  conrpany  has  sold  an  exclusive  conces- 
sion to  a  rival  company  to  use  the  thoroughfare  to  meet  incoming  trains 
and  transport  passengers  and  baggage  from  the  depot.  Yellow  Cab  Co.  y. 
Oregon  Short  Line  R.  Co.   (Idaho)   642. 

2.  The  Corporation  Commission  is  not  prevented  from  changing  a  rate 
which  is  manifestly  discriminatory  because  such  order  impairs  the  general 
rate  scheme.  If  a  fixed  rate  is  so  discriminatory  as  to  be  abusive,  the  abuse 
should  be  corrected.  Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (Okla.  Sup.  Ct.) 
450. 

II.  As  to  rates. 

Annotation  on  discrimination  in  rates  in  general,  p.  177. 

a.  Various  forms  of  discrimination. 

Annotation  on  concessions  to  particular  classes  of  consumers  in  gen- 
eral, p.  178. 

Annotation  on  concessions  to  municipalities  and  schools,  p.  178. 

Annotation  on  concessions  to  large  consumers,  p.  179. 

Annotation  on  discrimination  between  stockholders  and  nonstockhold- 
ers, p.  179. 

Annotation  on  discrimination  between  communities,  p.  180. 

Discussion  of  the  discriminatory  nature  of  by-laws  of  a  telephone  asso- 
ciation providing  for  more  favorable  terms  of  payment  by  stockholders  than 
nonstockholders,  p.  93. 

3.  Gas  rates  provided  for  in  a  contract  between  a  public  utility  and 
a  town  are  not  discriminatory  although  higher  than  those  prevailing  in 
another  town  served  by  the  same  company,  when  the  company  is  rendering 
P.U.B.1922D. 
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service  at  a  lower  cost  in  the  other  town  by  combining  valuations  of  gas 
and  electric  departments,  the  gas  department  not  being  self-sustaining.  He 
Central  Arizona  Light  &  Co.  (Ariz.)  175. 

4.  The  furnishing  of  free  telephone  service  is  preferential  and  discrim- 
inatory and  should  be  discontinued  although  such  service  is  alleged  to  be 
furnished  as  part  of  the  consideration  for  the  sale  of  telephone  property. 
Davenport  v.  Idaho  Metals  Co.   (Idaho)   506. 

5.  A  telephone  rate  schedule  providing  for  reduced  rates  to  stockhold- 
ers of  a  telephone  association  is  unlawfully  discriminatory.  Ke  Onsted 
Teleph.  Asso.   (Mich.)   90. 

6.  It  is  axiomatic  that  in  fixing  rate  schedules  there  should  be  as  little 
discrimination  as  possible  between  large  and  small  consumers  since  excess 
rates  should  not  be  charged  to  some  in  order  to  serve  otiiers  at  a  low  rate. 
Pfaff  v.  Adirondack  Power  &  Light  Corp.   (N.  Y.)   655. 

7.  A  water  utility  should  collect  rates  for  all  fire  service  rendered  to  a 
municipality  although  a  contract  has  been  made  whereby  in  consideration 
of  a  fixed  sum  per  hydrant  the  utility  has  agreed  to  render  perpetual  free 
aervice.     CauflQel  v.  Johnstown  Water  Co.   (Pa.)   35. 

h,  Discritninatian  by  particular  utilities. 

Annotation  on  discrimination  in  electric  rates,  p.  180. 
Annotation  on  diecrimination  in  gas  rates,  p.  181. 
Annotation  on  discrimination  by  interurban  railways,  p.  182. 

1.  Express, 

8.  An  order  requiring  an  express  company  to  render  pick-up  and  de- 
livery service  for  a  packing  company  does  not  constitute  a  preference  or 
discrimination  where  the  order  on  its  face  requires  the  company  to  furnish 
other  industries  similarly  situated  with  the  same  service.  John  Morrell  & 
Co.  V.  American  R.  Express  Co.  (S.  D.  Sup.  Ct.)  348. 

2.  Railroads, 

Annotation  on  discrimination  in  railroad  rates,  p.  181. 

9.  A  cab  company  is  not  discriminated  against  by  a  railroad  company 
in  not  being  permitted  to  park  its  cars  on  a  paved  thoroughfare  owned  by 
the  company  and  extending  to  the  depot,  when  no  other  taxicabs  are  al- 
lowed to  park  on  such  thoroughfare.  Yellow  Cab  Co.  v.  Oregon  Short  Line 
R.  Co.   (Idaho)   642. 

10.  In  fixing  a  rate  to  be  charged  by  a  railway  company,  th^  Corpora- 
tion Commission  is  not  confined  to  the  sole  question  of  the  reasonableness 
of  the  rate.  It  may  be  reasonable,  yet,  if  it  discriminates  in  favor  of  one 
locality  as  against  another  it  should  be  corrected.  Atchison,  T.  &,  S.  F.  R. 
Co.  v.  State  (Okla.  Sup.  Ct.)  450. 

11.  When  the  interstate  freight  rates  put  into  effect  by  the  Interstate 
Commerce  Commission  are  materially  lower  for  the  same  length  of  haul  on 
the  same  class  of  commodities  than  the  intrastate  rates  made  under  the 
P.U.R.1922D. 
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orders  of  the  Corporation  Commission,  this  constitutes  such  a  discrimina- 
tion that  it  is  the  duty  of  the  Corporation  Commission  to  remove  it  by  read- 
justing the  rates.    Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (Okla.  Sup.  Ct.)  450. 

3.  Telephones, 

Discriminatory  nature  of  free  interexchange  service,  see  Rates,  35. 
Abolition  of  free  toll  service  to  a  neighboring  exchange,  see  Rates,  40. 

Annotation  on  discrimination  in  telephone  rates,  p.  182. 

12.  The  application  of  a  business  rate  to  a  residence  where  the  tele- 
phone is  only  used  for  domestic  and  social  purposes,  with  occasional  use 
for  business  purposes,  works  a  discrimination  against  the  residence  tele- 
phone subscriber;  but  allowing  the  householder,  who  uses  a  telephone 
primarily  for  business  purposes  and  only  incidentally  for  other  purposes,  to 
remain  in  the  residence  class  works  a  discrimination  against  all  other  busi- 
ness subscribers.  Freeholders  of  Burlington  v.  New  England  Teleph.  & 
Teleg.  Co.  (Vt.)  788. 

13.  A  rural  telephone  company  should  not  permit  any  of  its  subscribers 
to  complete  calls  through  the  operators  of  a  second  exchange  but  should 
pass  all  calls  over  the  toll  line  at  a  message  rate  to  the  party  originating 
the  call.     Re  Mt.  Vernon  Teleph.  Co.    (Wis.)    139. 

Ill,  Aa  to  service. 

Requirement  that  express  company  render  pick-up  and  delivery  service 
for  a  packing  company  as  not  constituting  preference  or  discrimina- 
tion, see  supra,  8. 

Refusal  of  railroad  company  to  permit  taxicab  parking  as  not  discrimina- 
tory, see  supra,  9. 

Annotation  on  discrimination  as  to  service,  p.  182. 
14.  A  refusal  to  extend  gas  service  to  an  applicant  in  territory  recent- 
ly annexed  to  a  city,  because  of  a  claim  that  the  supply  is  limited,  is  un- 
justly discriminatory  when  all  applications  for  service  within  the  original 
boundaries  of  the  city  are  granted.  Schwartz  v.  Pennsylvania  Gas  Co. 
(Pa.)    346. 

15.  A  gas  company  which  has  voluntarily  laid  mains  in  a  street  in  ter- 
ritory recently  annexed  to  a  city  and  which  serves  some  patrons  on  said 
street  cannot  discriminate  in  the  selection  of  its  patrons  bo  long  as  it  con* 
tinues  to  furnish  service  in  this  territory.  Schwartz  v.  Pennsylvania  Gas 
Co.   (Pa.)  346. 

DIVIDENDS. 

Dividends  as  improper  charge  to  operating  expense,  see  RsruBir,  6. 
Disallowance  of  J'ederal  income  tax  as  not  reversible  error  when  stodc- 

holder  does  not  pay  tax  on  dividends,  see  RvruBif,  16. 
Unearned  dividends  as  not  an  obligation  following  utility  property  aa 
part  of  outstanding  indebtedness,  see  Sex3USITt  Issubs,  15. 
/^  Stock  dividends,  see  Sectjbitt  Issues,  17. 
P.U.R.1922D. 
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DUE  PROCESS  OF  ULW. 

See  Constitutional  Law,  3-7. 

DUMP  POWER. 

Determination  of  percentage  ratio  between  firm  power  use  and  total 
use  of  line  by  apportioning  transmission  line  on  basis  of  relative 
traffic,  see  Apportionment,  1. 

Distinction  between  firm  power  and  dump  power,  see  Rates,  28. 

Apportionment  of  property  of  power  company  between  firm  power  users 
and  dump  power  users,  see  Valuation,  61. 

DUPLICATE  EQUIPMENT. 

Gas  main  as  part  of  rate  base  after  consolidation  of  gas  and  natural 
gas  properties,  see  Valuation,  64. 

ECONOMIC  CONDITIONS. 

As  a  factor  in  determining  reasonableness  of  return,  see  Retubn,  39-41. 

EUBCTRICITT. 

Determination  of  percentage  ratio  between  firm  power  use  and  total  use 
of  line  by  apportioning  transmission  line  on  basis  of  relative  traffic, 
see  Apportionment,  1. 

Commission  jurisdiction  over  complaint  for  damages  because  of  inter- 
ruptions of  power  service,  see  Commissions,  6. 

Creation  of  depreciation  reserve  on  sinking  fund  basis  see  Deprecia- 
tion, 1. 

Kate  of  depreciation,  see  Depreciation,  7. 

Weight  of  evidence  as  to  public  or  private  service,  see  Evidence,  1,  2. 

Change  of  overhead  trolley  system  and  installation  of  transmission 
cables  in  duct  line,  see  Highways  and  Streets,  1. 

Extension  of  electric  line  into  mimicipality  served  by  other  company 
to  render  service  to  general  manager,  see  Monopoly  and  Compe- 
tition, 1. 

Admission  of  new  electric  utility  when  existing  service  is  Inadequate, 
see  Monopoly  and  Competition,  9. 

Kequiring  new  electric  utility  to  purchase  plant  and  equipment  of 
existing  company,  see  Monopoly  and  Competition,  10. 

Lack  of  municipal  power  to  levy  taxes  to  create  fund  with  which  to 
buy  electric  energy  furnished  for  domestic  use  to  only  a  part  of 
the  residents,  see  Municipalities,  1. 

Municipal  acquisition  of  utility  property  under  indeterminate  permit, 
see  Municipal  Plants,  1-3. 

Mutual  electric  company  as  not  subject  to  Commission  regulation,  see 
Public  Utilities,  4. 

Electric  utility  supplying  steam  to  one  consumer  at  contract  price  as 
a  public  utility,  see  Public  Utilities,  6. 

Individual  electric  consumer  permitting  other  consumers  to  tap  his 
line  as  a  public  utility,  see  Public  Utilities,  8. 

Segregation  of  municipalities  for  determining  cost  of  electric  service 
rendered  over  a  loop  system,  see  Rates,  10. 
P.U.R.1922D. 
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(Separate  meters  for  separate  stores  under  same  roof,  see  Rates,  18. 

Lack  of  Commission  power  to  authorize  electric  company  to  charge 
meter  rental  see  Rates,  20. 

Service  charge  in  electric  rate  schedule,  see  Rates,  21. 

Electric  rates  generally,  see  Rates,  23-32. 

Denial  of  reparation  for  cost  of  service  extensions,  see  REPARATioif,  2. 

Estimate  of  production  expenses  of  hydroelectric  utility,  see  Retusn, 
35. 

Return  allowed  an  electric  utility,  see  Return,  60,  51. 

Liability  for  damages  for  interruptions  of  electric  service,  see  Sertiob, 
20. 

Allowance  for  overheads  in  a  valuation  of  electric  property,  see  Valua- 
tion, 28. 

Allowance  for  interest  during  construction,  see  Valuation,  35. 

Damages  awarded  for  property  damaged  by  failure  of  transmission  line 
as  a  charge  to  capital,  see  Valuation,  38. 

Deduction  of  value  of  steam  plant  no  longer  used  by  electric  utility 
except  as  a  possible  standby  for  a  railway  company,  see  Valua- 
tion, 62. 

Disallowance  of  excess  cost  of  constructing  dam  for  furnishing  electric 
power,  see  Valuation,  56. 

Capitalized  cost  of  useful  energy  furnished  by  enlarged  electric  plant 
as  part  of  rate  base  instead  of  actual  cost  of  enlargement,  see  Val- 
uation, 60. 

Amount  allowed  for  working  capital,  materials  and  supplies,  see  Val- 
uation, 62,  63. 

Treatment  of  excess  cost  of  transmission  line  constructed  at  excessive 
cost  on  account  of  rush  work,  see  Valuation,  72. 

Valuation  of  water  rights,  see  Valuation,  86-89. 

Discussion  of  the  comparative  costs  of  equipment  and  of  operation  of 
hydro-electric  and  steam  generating  plants,  p.  364. 

1.  An  electric  company,  although  having  equal  rights  to  the  use  of 
highways  with  a  telephone  company,  should  construct  its  lines  so  as  to 
cause  the  least  possible  inductive  interference  with  an  existing  telephone 
line  and,  having  constructed  a  line  without  complying  with  the  law,  cannot 
object  to  the  reconstruction  of  such  line  because  of  the  expense.  Cambria 
Rural  Teleph.  Co.  v.  Economy  Electric  Co.  (Mich.)  653. 

ELEVATED  RAILWAYS. 

Location  of  municipal  buildings  upon  a  certain  street  as  a  factor  in 

determining  location  of  tracks,  see  Service,  6. 
Right  to  make  extension  authorized  by  Commission  without  compliance 

with  municipal  ordinance,  see  Sebviob,  13. 

EBfERGENCT  CALLS. 

Rates  for  emergency  telephone  calls,  see  Service,  83. 
P.U.R.1922D. 
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See  Labob. 

ENGINEERING. 

Addition  to  construction  cost  to  cover  engineering  expense,  plant  super- 
vision, fuel,  and  general  expense,  see  Return,  6. 

Allowance  for  overhead  expenses  of  a  telephone  utility,  see  Valuation, 
31. 

EQUITY. 

Equitable  standing  of  wagon  and  truck  drivers  organized  into  associa- 
tion which  haa  carried  on  freight  business  for  several  years,  see 
Monopoly  and  Competition,  2. 

EVIDENCE. 

Presumptions  as  to  valuation  accepted  by  lower  court,  see  Appeal  and 

Review,  1. 
Evidence  of  operation  over  specified  routes,  see  Automobiles,  1. 
Evidence  as  to  convenience  and  necessity,  see  Certificates  of  Conven- 
ience AND  Necessity,  6-9. 
Validity  of  Commission  order  when  testimony  was  adduced  prior  to  ap* 

pointment  of  two  new  Commissioners,  see  Commissions,  1. 
Denial  of  hearing  when  Commission  bases  its  decision  upon  engineer's 

report  submitted  after  hearing,  see  Constitutional  Law,  6. 
Injunction  against  confiscatory  telephone  rates  fixed  by  ordinance,  see 

Injunction,  1. 
Insufficient   evidence   for   justifying   additional   motor    vehicle    service, 

see  Monopoly  and  Competition,  6-8. 
Reasonable  allowance  for  overheads  in  the  absence  of  direct  evidence 

as  to  the  actual  cost,  see  Valuation,  29,  30. 
Necessity  of  evidence  of  cost  of  promotion,  see  Valuation,  40. 
Allowance  of  hypothetical  brokers*  fees  in  valuation  for  the  purpose 

of  determining  whether  rates  are  confiscatory,  see  Valuation,  41. 

1.  Clear  evidence  given  by  witnesses  of  apparent  character  and  worthy 
of  belief,  to  the  effect  that  members  of  a  mutual  company  have  purchased 
an  interest  in  an  electric  plant  and  are  bona  fide  members  of  the  company 
operating  for  the  purpose  of  furnishing  light  to  its  members  only  without 
any  profession  of  public  service,  should  not  be  lightly  considered  and  may 
not  be  disregarded  upon  mere  suspicions  and  conclusions  in  the  absence  of 
substantial  countervailing  testimony.  Community  Banl^  of  Dawn  v.  Decker 
(Mo.)  203. 

2.  Allegations  that  owners  of  an  electric  plant  refuse  to  furnish  light 
to  complainants  because  of  ill  feeling  between  the  patrons  and  stockholders 
of  two  competing  banks,  is  wholly  immaterial  in  a  proceeding  to  determine 
whether  the  electric  plant  is  operated  as  a  public  utility.  Community 
Bank  of  Dawn  v.  Decker   (Mo.)   203. 

3.  Depositions  containing  the  testimony  of  witnesses  who  are  within 
call  should  not  be  admitted  in  a  valuation  proceeding  when  they  contain 
P.UJL1922D. 
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material  which  requires  cross-examination  to  bring  out  the  necessary  facts. 

Re  Platte  County  Independent  Teleph.  Co.   (Neb.)  303. 

EXCHANGES. 

Necessity  of  separate  depreciation  reserve  for  each  exchange,  see  Deprb- 

CIATIOX,    18. 

Discriminatory   nature   of   fre«   interexchange   service,   see   Kates,   35. 

EXPANSION  OF  RIGHTS. 

Expanding  operative   rights,    see   Certificates   op  Coxvenience  and 

Necessity,  10,  11. 
Granting  certificate  to  operate  motor  vehicle  freight  line  in  through 

service,  see  Monopoly  and  Competition,  4. 

EXPERTS. 

^Disallowance  of  unnecessary  expenses,  see  Return,  9. 


Constitutionality  of  order  requiring  express  company  to  render  pick-up 
and  delivery  service,  see  Constitutional  Law,  4,  9. 

Discrimination  in  express  rates,  see  Discrimination,  8. 

Requirement  that  express  company  render  pick-up  and  delivery  service 
for  a  packing  company  as  not  constituting  preference  or  discrimina- 
tion, see  Discrimination,  8. 

Competition  of  wagon  and  truck  drivers  with  railroads  and  express 
companies,  see  Monopoly  and  Competition,  2. 

Automobile  truck  service  as  link  in  steamship  and  motor  truck  line 
when  railroad  and  express  service  is  adequate,  see  Monopoly 
AND  Competition,  5. 

Express  service,  see  Service,  21. 

EXTENSIONS. 

Lack  of  Commission  power  to  compel  an  irrigation  company  to  repay 
money  borrowed  from  consumers  for  construction,  see  Commis- 
sions, 2. 

Extension  of  electric  line  into  municipality  served  by  other  company 
to  render  service  to  general  manager,  see  Monopoly  and  Com- 
petition, 1. 

Denial  of  reparation  for  cost  of  service  extensions,  see  Reparation,  2. 

Commission  power  over  extensions,  see  Service,  6,  7,  9. 

Extensions  of  service  generally,  see  Service,  10-17. 

EXTRATERRITORIAL  SERVICE. 

Extraterritorial   service   by  municipal  electric   plant,   see  Rates,  33. 

FEDERAL  INCOME  TAX. 

As  an  operating  expense,  see  Return,  10,  12-14,  16. 
Fair  return  in  view  of  fact  that  Federal  income  tax  is  included  in 
operating  expenses,  see  Return,  42. 
P.U.R.1922D. 
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FINANCIAL  ABIUTT. 

Lack  of  finaDcial  ability  to  perform  corporate  obligations  as  no  excuse 
for  inadequate  serrice,  see  Sebvice,  3. 

FINDINGS. 

Conclusiveness  of  findings  of  Commissions,  see  Appeal  and  Review, 
4,  6. 

FIBE  PROTECTION. 

Discriminatory  nature  of  contract  for  free  fire  service  to  municipality, 
see  Discrimination,  7. 

FIRM  POWER. 

Determination  of  percentage  ratio  between  firm  power  use  and  total 
use  of  line  by  apportioning  transmission  line  on  basis  of  relative 
traffic,  see  Apportionment,  1. 

Distinction  between  firm  power  and  dump  power,  see  Rates,  28. 

FORMS. 

Immaterial  objection  to  form  of  rate  schedules,  see  Rates,  14. 
Form   of   guaranty   of   revenue   so   that   it   can   be   used   as   basis  to 
negotiate  loan  to  finance  extensions,  see  Sesvice,  15. 

FRANCHISES. 

Commission  jurisdiction  to  approve  sale  of  electric  property  although 
operating  subsidary  of  selling  company  has  no  valid  franchise,  see 
Consolidation,  Merger,  and  Sale,  4. 

Disapproval  of  ordinance  granting  franchise  to  outside  telephone  com- 
pany when  it  would  create  competitive  condition,  see  Monopoly 
AND  Competition,  12. 

Parties  to  proceeding  to  change  rates  fixed  by  franchise  or  agreement, 
see  Parties,  1. 

Commission  power  to  change  rates  named  in  franchises  of  contracts, 
see  Rates,  4-6. 

Duty  of  Commission  to  fix  just  and  reasonable  rates  notwithstanding 
franchise  agreement,  see  Rates,  6. 

Effect  of  franchises  and  contracts  upon  rates  generally,  see  Rates, 
11,  12. 

Franchise  contract  as  a  factor  affecting  reasonableness  of  return,  see 
Return,  47. 

Abandonment  of  unprofitable  service  unless  burdensome  franchise  pro- 
visions are  amended,  see  Service,  19.  _ 

Valuation  of  right  of  way  and  franchises,  see  Valuation,  91,  92. 

1.  A  water  utility  operating  under  a  franchise  granting  it  the  right 
or  privilege  to  lay  water  lines  in  the  streets  or  alleys  of  a  municipality 
is  not  precluded  fro|;n  laying  them  elsewhere  than  in  a  street  or  alley, 
and  in  the  absence  of  testimony  to  show  that  the  facilities  are  inadequate 
should  not  "be  required  to  relocate  mains  which  on  account  of  relocation 
of  certain  streets  are  no  longer  on  public  property.  Donora  v.  Tri-Cities 
Water  Co.  (Pa.)  123. 
P.U.R.1922D. 
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FREE   SERVICE. 

Lack  of  Commission  jurisdiction  to  pass  on  property  rights  of  parties 

to  a  contract  for  free  service  entered  into  as  part  of  consideration 

for  sale,  see  Commissions,  3. 
Free  service  as  preferential  and  discriminatory  although  furnished  as 

part  of  consideration  for  sale,  see  Discbimination,  4. 
Discriminatory  nature  of  contract  for  free  fire  service  to  municipality, 

see  Discbimination,  7. 

FREEZING. 

Cost  of  replacing  frozen  pipes,  see  Sebvice^  36. 

FUEL. 

Addition  to  construction  cost  to  cover  engineering  expense,  plant  super- 
vision, fuel,  and  general  expense,  see  Retubn,  6. 

Allowance  of  actual  cost  of  coal  trestle  built  at  a  gas  plant,  see  Valua- 
tion, 49. 

FUNDS. 

Depreciation  funds  and  reserves,  see  Depbex:iation,  16-18. 
Bond    issue   to   reimburse    sinking   fund    for    money   used   to   acquire 
property,  see  Secubity  Issues,  8. 

GAS. 

Monthly  reports  of  revenues  and  operating  expenses  of  gas  utilities, 

see  Accounting,  1. 
Apportionment  of  gas  consumed  in  different  cities  for  purpose  of  fixing 

rates,  see  Appobtionment,  2 
Hate  of  depreciation,  see  Depbeciation,  8-11. 
Lower    contract    rate    in    one    town    as    not    discriminating    against 

neighboring  towns,  see  Discbimination,  3. 
Discount  for  prompt  payment,  see  Payment,  2. 
Minimum  charge  for  gas,  see  Rates,  15,  16. 
Unreasonableness  of  demand  charge  for  gas,  see  Rates,  19. 
Charge  for  painting  gas  holder  as   improper  item  of  operating  ex- 
pense, see  Retubn,  20. 
Replacement  of  a  worn  out  scale  as  an  improper  charge  to  operating 

expense,  see  Retubn,  21. 
Cost  of  lumber  used  in  replacing  boxing  on  gas  main  on  bridge  and 

cost  of  material  used  in  replacing  main  as  improper  charges  to 

operating  expense,  see  Retubn,  22. 
Loss  in  distribution,  see  Retubn,  30,  32. 
Return  allowed  a  gas  company,  see  Retubn,  52-55. 
Miscellaneous    revenues    from    sale    of    gas    appliances    as    affecting 

reasonableness  of  return,  see  Retubn,  54. 
Gas  service,  see  Sebvice,  22-24.  ^ 

Allowance  of  actual   cost  of  coal  trestle  built  at  a  gas  plant,  see 

Valuation,  49. 
Gas  main  as  part  of  rate  base  after  consolidation  of  gas  und  natural 

gas  properties,  see  Valuation,  54. 
Allowance  for  working  capital,  see  Valuation,  64,  66. 
P.U.R.1922D. 
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GOING  VAI.UE. 

See  Valuatiow,  73-85. 

GOOD  -WILJU 

Good  will  as  not  to  be  confused  with  going  value,  see  Valuation,  80. 

GOVEBNMENT. 

Departments  of  Government,  see  Constitutional  Law,  10. 

GUARANTY. 

Guaranty  of  payment,  see  Payment,  1. 

Rules  relating  to  consumers'  guaranty  of  cost  of  extension,  see  Sebvioe, 
10-12,  15. 

HEARING. 

Denial  of  hearing  when  Commission  bases  its  decision  upon  engineer's 
report  submitted  after  hearing,  see  Constitutional  Law,  5. 

Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 
see  Notice,  1. 

HEATING. 

Lack  of  court  power  to  restrain  utility  company  from  shutting  off 
steaib  service  and  to  procure  a  decree  of  reparation,  see  Courts,  1. 

Electric  utility  supplying  steam  to  one  consumer  at  contract  prices  as 
a  public  utility,  see  Publio  Utilities,  6. 

HEATING  QUAUTY. 

Heating  quality  of  gas,  see  Sebvige,  22.  ' 

HIGHWAYS  AND  STREETS. 

Municipal  power  to  enact  ordinance  forbidding  use  of  certain  streets 
by  jitney  operators,  see  Automobiles,  3. 

Constitutionality  of  ordinance  forbidding  drivers  of  jitney  busses  to 
receive  and  discharge  passevigers  on  certain  streets,  see  Constitu- 
tional Law,  1,  3. 

Location  of  municipal  buildings  upon  a  certain  street  as  a  factor  in 
determining  location  of  tracks,  see  Service,  5. 

1.  Permission  to  replace  a  center  pole  overhead  trolley  system  with  a 
side  pole  cross  suspension  system  and  to  build  a  6-way  duct  line  in 
which  to  install  the  transmission  cables  carried  on  the  center  trolley 
poles  was  refused  where  it  appeared  that  neither  of  these  changes  was 
needed  in  order  that  the  company  might  give  adequate  service  to  the 
public,  but  that  the  large  capital  expenditure  which  would  be  necessary 
to  build  the  underground  system  might  lessen  the  amount  of  a  possible 
reduction  in  fares.    Re  Capital  Traction  Co.   (D.  C.)  600. 

HISTORICAL  COST. 

Reasonable  cost  as  of  the  date  of  construction  as  the  basis  of  rates, 

see  Valuation,  4. 
Historical  or  book  cost,  see  Valuation,  6,  10-14. 
P.U.R.1922D. 
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HISTORICAL  COST-^ontinued. 

Allowance  for  interest  during  construction  in  historical  cost  valaation, 
see  Valuation,  37. 

HOLIDAYS. 

Encouragement  of  traffic  on  railways  on  holidays  and  Sundays,  see 
Rates,  32. 

HQ^fZ!  RULE. 

Ck>nimi88ion  jurisdiction  over  rate  contract  for  power  supplied  to  com- 
pany distributing  in  home  rule  city,  see  Rates,  3. 

HYDRANTS. 

Discriminatory  nature  of  contract  for  free  fire  service  to  municipality, 
see  Discrimination,  7. 

HYDROELECTRICITY. 

Segregation  of  municipalities  for  determining  cost  of  electric  service 
rendered  over  a  loop  system,  see  Rates,  10. 

HYDROGEN  SULPHIDE. 

Purity  of  gas,  see  Service,  24. 

IDAHO, 

Commission  jurisdiction  over  complaint  that  railroad  company  refuses 
parking  space  for  taxicabs,  see  Discs iuination,  1. 

ILLEGAL  OPERATION. 

Lack  of  Commission  power  to  make  order  relating  to  jitneys  operating 
without  certificates  of  convenience  and  necessity,  see  Automobiles, 
4. 

Illegal  operation  of  motor  vehicles  as  no  gauge  of  public  convenience 
and  necessity,  see  Certificates  of  Convenience  and  Nbcessitt,  7. 

IMPAIRBIENT  OF  CONTRACTS. 

See  Constitutional  Law,  8. 

INCOME  TAX. 

As  an  operating  expense,  see  Return,  10,  12-14,  16. 

INDEBTEDNESS. 

Lack  of  Commission  power  to  compel  an  irrigation  company  to  repay 
money  borrowed  from  consumers  for  construction,  see  Commissions, 
2. 

Refusal  of  return  on  investment  and  also  interest  on  outstanding  in- 
debtedness, see  Return,  2. 

Commission  power  to  order  issue  of  stocks  and  bonds  for  discharge 
or  refunding  of  obligations  incurred  in  the  acquisition,  develop- 
ment, and  construction  of  plant,  see  Security  Issues,  3a. 

Bond  issue  for  paying  floating  indebtedness,  see  Seourity  Issues,  9. 
P.U.R.1922D. 
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INDETERMINATE  PERMIT. 

Municipal  acquisition  of  utility  property  under  indeterminate  permit, 
see  Municipal  Plants,  1-3. 

INDIANA. 

Time  limitation  upon  appeal  from  Commission  order,  see  Appeal  and 

Review,  10. 
Municipal  po>wer  to  enact  o'rdinance  forbidding  use  of  certain  streets 

by  jitney  operators,  see  Automobiles,  3. 

INDnriDUAUS. 

Individual  electric  consumer  permitting  other  consumers  to  tap  his 
line  as  a  public  utility,  see  Public  Utilities,  0. 

INDUCTIVE   INTERFERENCE. 

See  Electricity. 

INJUNCTION. 

Power  of  United  States  Supreme  Court  to  grant  relief  upon  appeal 
from  district  court  judgment  refusing  injunction  against  ordi- 
nance, see  Appeal  and  Review,  3. 

Lack  of  court  power  to  restrain  utility  company  from  shutting  off 
steam  service  and  to  procure  a  decree  of  reparation,  see  Courts,  1. 

Injunction  against  ordinance  rates  producing  insufficient  return,  see 
Return,  61. 

1.  A  rate  for  telephone  service  fixed  by  an  ordinance  should  be  en- 
joined where  there  is  a  clear  preponderance  of  the  evidence  in  favor  of 
the  conclusion  that  the  ordinance  rate  is  confiscatory.  Houston  v.  South- 
western Bell  Teleph.  Co.  (U.  S.  Sup.  Gt.)  793. 

INJURY. 

Allowance  for  overheads  in  a  valuation  of  electric  property,  see  Valua- 
tion, 28. 

INSPECTION. 

Determination  of  accrued  depreciation  by  actual  ohservation,  see 
Valuation,  27. 

INSURANCE. 

Allowance  for,  in  a  valuation  of  electric  property,  see  Valuation,  28. 

INTERCORPORATE  REI.ATIONS. 

Money  advanced   by   water   utility   to   another  utility  for  purpose  of 

creating  facilitiea  for  the  supply  of  wateit,  as  a  part  of  the  rate 
base,  see  Valuation,  47.  ^ 

INTEREST. 

Refusal  of  rate  to  yield  reasonable  return  on  investment  and  also  to 

care  for  interest  on  outstanding  indebtedness,  see  Return,  2< 
As  an  operating  expense,  see  Return,  27. 
1MJ.R.1922D.  57 
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INTEREST— <?<>fKtnt««i. 

Amount  paid  to  security  holders  as  evidence  of  reasonable  return,  see 

Return,  44. 
Interest  on  security  issues,  see  Security  Issues,  16. 
Allowance  for  overhead  expenses  of  a  telephone  utility,  see  VAJLVATKOf, 

31. 
Interest  during  construction,  see  Valuation,  35-37. 

INTEREXCHAlfGE   SERVICE. 

Permitting  subscribers  to  complete  calls  through  operators  of  second 

exchange  as  discriminatory,  see  Discrimination,  13. 
Discriminatory  nature  of  free  interexchange  service,  see  Rates,  35. 
Abolition  of  free  toll  service  to  a  neighboring  exchange,  see  Rates,  40. 

INTERRUPTIOlfS  OF  SERVICE. 

Unavoidable  failure  to  maintain  regular  service  over  a  mountain  path 
because  of  snowfall,  see  Certificates  of  Convenience  and  Neces- 
sity, 13. 

Commission  jurisdiction  over  complaint  for  damages  because  of  inter- 
ruptions of  power  service,  see  Commissions,  5. 

Liability  for  damages  for  interruptions  of  electric  service,  see  SebvicEi 
20. 

INTERSTATE  COMMERCE. 

Jurisdiction  of  state  Commission  over  motor  vehicle  transportation  be- 
tween states,  see  Automobiles,  2. 

Lower  interstate  freight  rates  as  indicating  discrimination  between 
interstate  and  intrastate  commerce,  see  Discrimination,  11. 

INTERSTATE  COMMERCE  ACT. 

1.  Provisions  of  the  Federal  Transportation  Act  are  amendments  of 
the  Interstate  Commerce  Act  and  are  to  be  read  in  connection  with  it 
and  with  other  amendments  of  it.  Texas  v.  Eastern  Tezaa  R.  Co.  (U.  8. 
Sup.  Ct.)   277. 

INTERSTATE   COMMERCE  COMMISSION. 

Powers  of  Interstate  Commerce  Commission,  see  Sebvioe,  4. 

INTERSTATE  VTIIiITT. 

Form  of  mortgage  on  interstate  utility  property,  see  Securitt  Issues, 

2. 
Lack  of  Commission  power  over  c<Hnplaint  against  interruption  of  tele- 
phone service  on  a  line  wholly  outside  of  the  state,  see  Sexvice,  9. 
Percentage  by  whic]|i  reproduction  cost  of  property  in  one  state  exceeds 

book  cost  of  such  property  as  not  the  best  evidence  upon  which 

to  base  estimate  of  reproduction  cost  of  property  in  another  state^ 

see  Valuation,  8. 

INTERURBAN  RAII.WATS. 

Interurban  railway  service,  see  Service,  25=^28. 
P.U.R.1922D. 
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IHVENTOBT. 

Time  of  inventory  as  affecting  its  weight  as  evidence,  see  Valuation,  1. 
Valuation  of  utility  as  a  whole  rather  than  inventory  of  parts,  see 
Valuation,  2. 

IHinSSTMBlfT. 

As  a  basis  of  return,  see  Retubn,  2. 

IRBIGATION. 

Lack  of  Commission  power  to  compel  an  irrigation  company  to  repay 
money  borrowed  from  consumers  for  construction,  see  Commissions, 
2. 

Irrigation  rates  under  contract  and  deed  of  land  as  subject  to  Com- 
mission r^ulation,  see  Rates,  2. 

JUBISDICTIOlf. 

Jurisdiction  and  powers  of  Conunissions  over  certificates  of  c<mvenience 
and  necessity,  see  Certificates  of  COnvenikncb  and  Nboessitt, 
4,  6. 

Jurisdiction  and  powers  of  Commissions  generally,  see  Commissions, 
2-8. 

Jurisdiction  and  powers  of  Commissions  over  discrimination,  see  Dis- 
crimination, 1,  2. 

Jurisdiction,  powers,  and  duties  of  Commissions  over  rates,  see  Rates, 
2-7. 

Jurisdiction  and  powers  of  state  Commissions  over  service,  see  Sebvicb^ 
6-0. 


Depreciation  of  labor  at  same  rate  as  materia],  see  Depbboiation,  12. 
Actuarial  cost  of  pension  system  for  employees  as  an  operating  expense, 

see  Retubn,  3. 
Disallowance  of  expense  of  advertising  in  order  to  set  forth  attractive* 

ness  of  employment  in  company's  service,  see  Retubn,  28. 

Annotation  on  one-man  car  operation  as  it  affects  employees,  p.  860. 

XJUTD. 

Disallowance  of  balance  due  <«  land  and  buildings  of  telephone  com- 
pany as  an  operating  expense,  see  Retubn,  33. 

Valuation  of  land  at  appraised  value  without  overheads,  see  Valua- 
tion, 7. 

Disallowance  of  overhead  charges  on  land,  see  Valuation,  32. 

Allowance  for  underlying  coal  in  real  estate  belonging  to  water  utility^ 
see  Valuation,  50. 

Valuation  of  timber  protecting  watershed,  see  Valuation,  61. 

Land  purchased  in  connection  with  development  of  new  water  source 
as  part  of  rate  base,  see  Valuation,  68. 

Valuation   of  land  used  as  right  of  way  for  water  pipe  lines,   see 
Valuation,  02. 
P.UJL1022D. 
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LARGE    CONStJMERS. 

Discrimination  between  large  and  small  consumers,  see  Discrimination, 
0. 

JJLWB. 

See  Constitutional  Law;  Statutes. 

LEASED  PROPERTY. 

Valuation  of  leased  property,  see  Valuation,  70. 

LEGAL  EXPENSES. 

Allowance  for,  in  valuation,  see  Valuation,  28,  31. 

LEGISLATURE. 

Statement  that  the  Massachusetts  legiBlature  may  take  from  one  Board 
of  public  officers  and  vest  in  another,  upon  consideration  of  general 
welfare  alone,  the  function  of  granting  locations  for  the  operation  of 
surface  street  cars,  p.  719. 

LIMITATIONS. 

Limitations  upon  Commission  powers,  see  Commissions,  7,  8. 

LOAD   FACTOR. 

Uniform  flat  rate  for  all  electric  railroads  on  assumption  of  uniform 
load  factor  as  discriminatory,  see  Rates,  29. 

LOADING   OF  LINES. 

Loading  of  telephone  lines,  see  Service,  34. 

LOANS. 

Commission  power  to  order  issue  of  stocks  and  bonds  for  discharge 
or  refunding  of  obligations  incurred  in  the  acquisition,  develop- 
ment, and  construction  of  plant,  see  Security  Issues,  3a. 

Form  of  guaranty  of  revenue  so  that  it  can  be  used  as  basis  to 
negotiate  loan  to  finance  extensions,  see  Service,  15. 

LOSSES. 

Allowance  for  overhead  expenses,  see  Valuation,  31. 

LOSS   IN  DISTRIBtJTION. 

As  an  operating  expense^  see  Returi^,  30-^2. 

LUMBER. 

Cost  of  lumber  used  in  replacing  boxing  on  gas  main  on  bridge  as 
improper  charges  to  operating  expense,  see  Return,  22. 

MAGAZINE. 

Publication  of  company  magazine  as  an  operating  expense,  see  Return, 
4. 
P.U.R.1922D. 


INDEX.  901 

MAIL  CONTRACT. 

Carrying  of  United  States  mail  as  a  consideration  in  granting  certifi- 
cate of  convenience  and  necessity,  see  Certificates  of  Conven- 
lENCB  ATn>  Necessity,  3. 

MAINE. 

Bond    issue   to    reimburse    sinking   fund   for    money   used   to   acquire 

property,  see  Security  Issues,  8. 
Bond  issue  for  paying  floating  indebtedness,  see  Security  Issues,  9. 

MAINS  AND   PIPES. 

Bights   of   water   company   under   franchise   granting   it   privilege   of 

laying  water  lines  in  streets  and  alleys,  see  Franchises,  1. 
Cost  of  lumber  used  in  replacing  boxing  on  gas  main  on  bridge  and 

cost  of  material  used  in  replacing  main  as  improper  charges  to 

operating  expense,  see  Return,  22. 
Denial  of  right  to  impose  charge  for  installing  service  pipe  connection, 

see  Service,  16. 
Duty   of   water    company   to   bear   cost   of   connection   from   main   to 

curb,  see  Service,  17. 
Cost  of  replacing  frozen  pipes,  see  Service,  36. 

« 

Keplacement  of  cement  mains  by  cast  iron  mains  as  a  factor  in  esti- 
mating accrued  depreciation,  see  Valuation,  26. 

Beconstruction  cost  occasioned  by  break  in  water  pipe  line  as  part  of 
original  cost,  see  Valuation,  39. 

Disallowance  of  advances  by  water  company  for  construction  of  pipe 
line  as  part  of  a  plan  which  is  afterwards  abandoned,  see  Valua- 
tion, 46. 

Exclusion  of  property  no  longer  in  use,  see  Valuation,  59. 

Valuation  of  land  used  as  right  of  way  for  water  pipe  lines,  see  Valua- 
tion, 92. 

MAINTENANCE. 

As  a  charge  to  operation,  see  Beturn,  17-25. 

Use  of  automobile  in  maintaining  telephone  service,  see  Beturn,  37. 
Duty  of  rural  telephone  company  to  maintain  stub  lines,  see  Service, 
35. 

MANAGEMENT. 

Determination  of  reasonableness  of  expenditures  as  a  matter  for  Com- 
mission  regulation,  see   Return,   1. 

Denial^  of  Commission  right  to  substitute  its  judgment  for  judgment 
of  trustees  of  water  district,  see  Security  Issues,  4. 

Commission  jurisdiction  to  consider  the  question  of  the  operation  of 
one-man  cars  as  a  matter  affecting  service,  see  Service,  6. 

Justification  for  Commission  intervention  and  action  compelling  com- 
pliance with  a  request  for  a  particular  stop  on  a  street  railway 
system,  see  Service,  8. 

MEASURE  OF  VAI^^E. 

See  Valuation,  4-16. 
P.U.B.1922D. 
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MEETIHG8. 

Monthly  meetings  for  district  managers  of  public  utility,  see  Sebviob,  1. 


See  Consolidation,  Meboeb,  and  Sale. 

METER  RENTAL. 

Lack  of  Commission  power  to  authorize  electric  company  to  charge 
meter  rental,  see  Rates,  20. 


Separate  meters  for  separate  stores  under  continuous  roof,  see  Ratbs, 

18. 
Sealing  of  meters  in  order  to  reduce  minimum  charge,  see  Ratbb,  24. 
Minimum  charge  for  water  service  according  to  size  of  meter,  see 

Rates,  42. 

MINIMUM  CHARGE. 

Sealing  of  meters  in  order  to  reduce  minimum  charge,  see  Rates,  24. 
Minimum   charge  for   water   service  according  to  size  of  meter,  see 
Rates,  42. 

MODIFICATION. 

Motion  to  modify  judgment  affirming  Commission  order,  see  AppsAii 
AND  Review,  9. 

MONOPOLY  AND  COMPETITION. 

J.  In  general^  1-^. 
II*  Admission  of  competition  into  occupied  territory,  ^^12, 

I.  In  general, 

1.  The  extension  of  an  electric  line  by  a  public  utility  company  into 
the  heart  of  a  municipality  adequately  served  by  another  company,  in 
order  to  render  free  service  to  the  general  manager,  cannot  be  justified 
in  the  absence  of  municipal  consent  and  Commission  approval.  Ashland 
V.  Schuylkill  Electric  Co.  (Pa.)  565. 

2.  Wagon  and  truck  drivers  organized  into  an  association  which  carries 
on  a  local  freight  and  express  business,  and  which  has  carried  on  such 
service  for  half  a  century,  have  an  equitable  standing  which  the  Commission 
should  recognize  in  passing  upon  applications  for  certificates  of  convenience 
and  necessity  in  order  to  continue  such  service  in  competition  with  rail- 
roads and  an  express  company.     Re  Lageman   (Pa.)  705. 

3.  An  exclusive  right  to  transport  workmen  by  automobile  between  a 
town  and  a  mill  two  miles  distant  should  not  be  granted  until  it  is  shovqi 
that  conditions  are  such  that  an  exclusive  right  to  haul  the  men  to  and 
from  their  work  would  be  an  added  convenience  and  necessity  when  it 
appears  that  a  number  of  tiie  workmen  own  cars  and  are  in  the  habit  of 
taking  others  with  than  to  work.  Re  Rasmussen  (Utah)  261* 
P.U.R,1922D. 
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MONOPOLY  AND  COMPETITION— ctwfimicd. 

II,  Admission  of  competition  to  occupied  territory, 

4.  A  certificate  of  convenience  and  necessity  may  be  issued  for  the 
purpose  of  authorizing  a  through  motor  vehicle  freight  line  between  two 
towns  although  it  is  alleged  that  present  operators,  rendering  local  service 
only,  adequately  serve  the  territory.    Re  Lightning  Transfer  Go.  (Ariz.)  173. 

5.  An  automobile  truck  service  should  not  be  authorized  aa  a  link  in 
a  steamship  and  motor  truck  line  when  existing  railroad  and  express 
service  is  adequate  and  the  new  carrier  cannot  offer  any  superior  service 
either  aa  to  time  or  at  a  materially  lower  cost.  Re  Pacific  States  Express 
(Cal.)  291. 

6.  An  active  desire  on  the  part  of  applicants  for  a  certificate  of  con- 
venience and  necessity  to  enter  the  business  of  transporting  passengers 
by  factory  built  touring  cars  is  not  a  justification  for  granting  a  certificate, 
when  there  is  substantial  evidence  that  present  carriers  are  able  satis- 
factorily to  handle  a  larger  volume  of  patronage  than  is  offered,  and  the 
proposed  service  will  not  develop  any  new  business.  Re  Hempstead  (Cal.) 
482. 

7.  A  showing  of  public  necessity  for  the  admission  of  additional  auto- 
mobile transportation  facilities  cannot  be  predicated  upon  an  applicant's 
belief  of  what  business  he  may  develop  in  the  way  of  additional  traffic.  Re 
Motor  Transit  Go.   (Gal.)   495. 

8.  A  clear  and  affirmative  showing  must  be  made  that  transportation 
facilities  are  inadequate  or  unsatisfactory  before  a  certificate  of  public 
convenience  and  necessity  will  be  granted  for  the  operation  of  an  additional 
service.    Re  Motor  Transit  Co.  (Gal.)  495. 

9.  A  new  electric  utility  may  be  authorized  to  operate  in  a  community 
where  it  appears  that  the  existing  company  has  failed  to  render  adequate 
service,  and,  on  account  of  lack  of  means  and  ability  to  procure  the  means, 
and  other  conditions  surrounding  the  utility,  is  unable  to  furnish  the 
service  which  the  public  is  entitled  to  enjoy.    Re  Ward  (Mo.)  727. 

10.  A  new  electric  utility  which  was  admitted  to  territory  occupied 
by  a  utility  rendering  inadequate  service  was  directed  to  purchase  the  plant 
and  equipment  of  the  existing  company  as  a  condition  of  securing  a 
certificate  to  operate.    Re  Ward   (Mo.)   727. 

11.  An  exiting  automobile  stage  operator  should  be  required  to  furnish 
adequate  service  if  practicable  in  order  to  avoid  duplication,  in  preference 
to  the  admission  of  a  new  operator.    Re  Anderson  Brothers  (Nev.)   750. 

12.  An  ordinance  granting  a  franchise  to  an  outside  telephone  com- 
pany to  construct  a  telephone  system  should  not  be  approved  when  it  will 
create  competitive  conditions  contrary  to  the  policy  of  the  state,  if  the 
present  seryice  is  not  shown  to  be  inadequate.  Re  Windber  Teleph.  Co. 
(Pa.)   46. 

MONTAKA. 

Commission  power  to  change  rates  named  in  franchises  or  contracts, 
see  Rates,  4-6. 

MORTGAGE. 

Form  of  mortgage  on  interstate  utility  property,  see  Seoubitt  Issues, 
2. 
P.U.R.1922D. 
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MOTOR  VEHICLES. 

See  Automobiles. 

MUNICIPALITIES. 

Apportionment  of  gas  consumed  in  different  cities  for  purpose  of  fixing 

rates,  see  Apportionment,  2. 
Municipal  power  to  enact  ordinance  forbidding  use  of  certain  streets 

by  jitney  operators,  see  Automobiles,  3. 
Motor  Vehicle  Act  as  not  superseding  ordinance  governing  operation  of 

motor  vehicles,  see  Automobiles,  5. 
Commission  jurisdiction  over  operation  of  motor  vehicle  routo  outside 

of  city  but  having   terminals   within   city,  see  Ceetificates  of 

Convenience  and  Necessity,  4. 
Constitutionality  of  ordinance  forbidding  drivers  of  jitney  busses  to 

receive  and  discharge  passengers  on  certain  streets,  see  Constitu- 
tional Law,  1,  3. 
Lower    contract    rate    in    one    town    as    not    discriminating    against 

neighboring  towns,  see  Discrimination,  3. 
Discriminatory  nature  of  contract  for  free  fire  service  to  municipality, 

see  Dlscrimination,  7. 
Rights    of    water   company    under    franchise   granting   it   privilege    of 

laying  water  lines  in  streets  and  alleys,  see  Franchises,  1. 
Extension  of  electric  line  into  municipality  served  by  other  company 

to  render  service  to  general  manager,  see  Monopoly  and  Competi- 
tion, 1. 
Municipality  as  only  proper  petitioner,  see  Parties,  1. 
Commission    jurisdiction    over    rate    contract    for    power    supplied    to 

company  distributing  in  home  rule  city,  see  Rates,  3. 
Segregation  of  municipalities  for  determining  cost  of  electric  service 

rendered  over  a  loop  system,  see  Rates,  10. 
Operations  of  utilities   supplying  water   for  domestic  service  as  not 

entitled  to  agricultural  rates,  see  Rates,  25. 
Location  of  municipal  buildings  upon  a  certain  street  as  a  factor  in 

determining  location  of  tracks,  see  Service,  5. 
Right  to  make  extension  authorized  by  Commission  without  compliance 

with  municipal  ordinance,  see  Service,  13. 

Statement  that  boards  of  aldermen  of  cities  or  select  men  of  towns 
in  passing  upon  the  granting  of  location  for  the  operation  of  street  cars 
are  not  agents  of  municipalities  but  are  public  officers,  p.  719. 

1.  A  city  is  not  authorized  by  law  to  levy  taxes  in  order  to  create 
a  fund  with  which  to  buy  electric  energy  furnished  for  domestic  use  to 
only  a  part  of  the  residents  of  the  city.  Re  Gary  Heat,  Light  &  Water 
Co.  (Ind.)  88. 


MUNICIPAL  PLANTS. 

Municipal  plant  as  a  public  utility,  see  Public  Utilitibb,  7. 
Rates  of  municipal  plant,  see  Rates,  33. 

Allowance  for  going  value  of  electric  pla-nt  in  valuation  for  municipal 
acquisition,  see  Valuation,  77» 
P.U.R.1922D. 
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1.  In  a  proceeding  for  the  municipal  acquisition  of  an  electric  plant 
operated  under  an  indeterminate  permit  when  the  town  has  found  the 
purchase  a  public  necessity  and  convenience,  the  only  issues  for  the  Com- 
mission to  determine  are,  first,  the  value  of  the  property,  and  second, 
the  terms  and  conditions  under  which  the  same  shall  be  sold.  Brookville 
V.  Brookville  Electric  Co.   (Ind.)   1. 

2.  A  municipality  seeking  to  acquire  an  electric  plant  should  be  re- 
quired to  take  all  the  property,  including  a  transmission  line  which  would 
be  worthless  to  the  present  owner  except  for  junk.  Brookville  v.  Brookville 
Electric  Co.  (Ind.)   1. 

3.  A  municipality  acquiring  an  electric  plant  should  be  required  to 
assume  the  obligations  in  a  contract  providing  that  upon  the  sale  of  the 
property  the  utility  must  purchase  from  a  transmission  company  a  part 
of  the  transmission  line.     Brookville  v.  Brookville  Electric  Co.   (Ind.)   1. 

BfUTUAL    COMPAHIES. 

Necessity  of  securing  certificates  for  operation  of  co-operative  associa- 
tion telephone  business,  see  Cebtificates  op  Convenience  and 
Necessity,  1. 

Weight  of  evidence  as  to  public  or  private  service,  see  Evidence,  1,  2. 

Mutual  telephone  company  as  not  subject  to  public  utility  law,  see 
PuBijLc  Utilities,  1-3. 

Mutual  electric  company  as  not  subject  to  Commission  regulation,  see 
Public  Utilities,  4. 

KATUKAL  GAS. 

Gas  main  as  part  of  rate  base  after  consolidation  of  gas  and  natural 
gas  properties,  see  Valuation,  54. 


Stocks  and  bonds  act  as  contemplating  that  state  may  reasonably 
scrutinize  purchase  price  of  utility  property  and  the  securities  to 
be  sold  to  secure  that  price,  see  Secueity  Issues,  5. 

NECESSITY. 

See  Cebtificates  of  Convenience  and  Necessity. 

NEW  JERSEY. 

Lack  of  Commission  power  to  make  order  relating  to  jitneys  operating 
without  certificates  of  convenience  and  necessity,  see  Automobiles, 
4. 

NONSTOCKHOIJ>ERS. 

See  Stockholders. 

NOTICE. 

Sufficiency  of  notice  of  contemplated  increase  in  security  issues,  see 
Security  Issues,  1. 

1.  Where  a  private  manufacturer  makes  application  by  petition  to 
the  Public  Service  Commission,  praying  that  the  defendant  railroad  com- 
P.U^.1922D. 


906  INDEX. 

J^OTICE— continued, 

pany  be  required  to  establish  a  siding  or  switch  for  the  use  of  the  applicant, 
and  the  defendant  files  its  answer,  and  both  applicant  and  defendant  pro- 
ceed before  the  Commission  to  take  evidence  as  to  the  reasonable  necessity 
of  a  public  siding  or  switch  at  the  point  designated,  and  upon  final  hearing 
the  Commission  orders  defendant  to  furnish  certain  supplies  and  perform 
part  of  the  work,  as  its  proportion  of  the  cost  of  constructing  such 
siding,  and  upon  completion  thereof  to  operate  such  switch  for  the  use 
of  the  public  generally,  the  defendant  cannot  complain  of  want  of  notice 
or  of  opportiinity  to  be  heard.  Baltimore  &  O.  R.  Co.  v.  Public  Service 
Commission  (W.  Va."  Ct.  App.)   270. 

OCCUPIED  TEBRITORT. 

Admission  of  competition  into  occupied  territory,  see  Monopoly  aiib 
Competition,  4-12. 

OHIO. 

Commission  power  to  order  issue  of  stocks  and  bonds  for  the  discharge 
or  refunding  of  obligations,  see  Sexjubitt  Issues,  3a. 

OKUkHOMA. 

Constitutionality  of  law  authorizing  Commission  to  find  amount  of 
illegal,  unwarranted,  and  discriminatory  charges  and  to  order 
refund,  see  Constitutional  Law,  2. 

Commission  power  to  determine  amount  of  refund  due  and  to  whom 
the  overcharge  should  be  paid,  see  Reparation,  3. 

ONE-MAN  CARS. 

Operation  of  one-man  interurban  cars,  see  Sibviob,  25-27. 

Annotation  on  one-man  cars,  p.  848. 

OPERATING  EXPENSES. 

Consideration  of  operating  expenses  as  affecting  return,  see  Retttbn, 

3-38. 
Elimination  from  rate  base  of  bond  discount  which  has  been  amortized, 

see  Valuation,  43. 

Discussion  of  the  cost  of  coal  gas  production,  p.  434. 

OPTIONAI.  RATES  AND  RULES. 

Reparation  because  of  failure  to  explain  optional  fcnrms  of  rates,  see 

Reparation,  1. 
Duty  to  publish  and  explain  optional  extension  rule,  see  Se&vigb,  10. 

ORDERS. 

Time  of  appeal  from  Commission  order,  see  Appeal  and  Review,  6,  7. 
Invalidity  of  order  requiring  physical  connection  but  not  prescribing 
time,  place,  or  manner,  see  Commissions,  4. 

ORDINANCES. 

Power  of  United  States  Supreme  Court  to  grant  relief  upon  appeal 
from  district  court  judgment  refusing  injunctioxi  against  ordinance, 
see  Appeal  and  Review,  3. 
P.U.R.1922D. 
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Municipal  power  to  enact  ordinance  forbidding  use  of  certain  streets 
by  jitney  operators,  see  Automobiles,  3. 

Motor  Vehicle  Act  as  not  superseding  ordinance  governing  operation  of 
motor  vehicles,  see  Automobiles,  5. 

Commission  power  to  provide  in  certificate  that  motor  vehicles  are  to 
be  operated  subject  to  ordinances,  see  Cebtificates  of  Convenience 
AND  Necessity,  5. 

Constitutionality  of  ordinance  forbidding  drivers  of  jitney  busses  to 
receive  and  discharge  passengers  on  certain  streets,  see  Constitu- 
tional Law,  1,  3. 

Rights  of  water  company  under  franchise  granting  it  privilege  of  laying 
water  lines  in  streets  and  alleys,  see  Fbanchises,  1. 

Injunctipn  against  confiscatory  telephone  rates  fixed  by  ordinance,  see 
Injunction,  1. 

Disapproval  of  ordinance  granting  franchise  to  outside  telephone  com- 
pany when  it  would  create  competitive  condition,  see  Monopoly 
AND  Competition,  12. 

Injunction  against  ordinance  rates  producing  insufficient  return,  see 
Retubn,  61. 

Right  to  make  extension  authorized  by  Commission  without  compliance 
with  municipal  ordinance,  see  Service,  13. 

OV£RBini<DING. 

Rates  for  dump  power  supplied  by  overbuilt  system,  see  Rates,  28. 
Valuation  of  overbuilt  property,  see  Valuation,  60,  61. 

OVERHEADS. 

Depreciation  of  overheads  in  calculating  accrued  depreciation,  see  I^ 

PRECIATION,    2-6. 
Addition    to    construction    cost   to    cover    engineering    expense,    plant 

supervision,  fuel,  and  general  expense,  see  Return,  6. 
Valuation  of  overheads,  see  Valuation,  28-41. 

OWlfERS. 

Unreasonableness  of  rule  requiring  applications  for  use  of  water  to 

be  made  by  owner  of  premises,  see  SoiviCE,  2. 
Duty  of  rural  telephone  company  to  maintain  stub  lines,  see  Sbbvicb,  86. 

PAIHTING. 

Charge  for  painting  gas  holder  as  improper  item  of  operating  expense, 
see  Return,  20. 

PARKING. 

Commission  jurisdiction  over  complaint  that  railroad  company  re- 
fuses parking  space  for  taxicabs,  see  Discrimination,  1. 

Refusal  of  railroad  company  to  permit  taxicab  parking  as  not  dis- 
criminatory, see  Discrimination,  9. 


1.  Under  the  Michigan  statute  giving  the  Commission  power  to  change 
P.U.R.1922D. 
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or  alter  rates  fixed  by  franchise  or  agreement  upon  submission  of  the 
question  by  a  municipality  and  a  public  utility,  the  Commission  can  act 
only  upon  the  petition  by  the  municipality.  Taylor  v.  Public  Utilities  Com- 
mission (Mich.  Sup.  Ct.)  198. 

PAVING. 

Abandonment  of  unprofitable  service  unless  burdensome  franchise  pro* 
visions  are  amended,  see  Sesvicb,  19. 

PAYMENT. 

Disallowanctf  of  item  of  uncollectible  bills  when  rules  provide  that  serf- 
ice  should  be  discontinued  for  failure  or  refusal  to  pay,  see  Retubr; 
29. 

Suggestion  that  a  telephone  company  give  consideration  to  the  billing 
of  its  subscribers  in  such  a  manner  that  the  patron  will  know  the  exact 
amount  he  is  being  charged  for  each  service,  p.  771. 

1.  A  power  company  may  properly  provide  that  every  consumer  should 
make  a  deposit  as  security  for  payment  of  bills,  or  instead  thereof,  the 
utility  may  accept  a  written  guarantee  signed  by  some  responsible  resident 
th^t  the  bills  of  the  consumer  will  be  paid,  the  company  to  pay  interest 
annually  upon  all  money  deposited  with  it  under  this  rule  and  to  refund 
the  deposits  when  service  is  discontinued.  Re  Callier  &  Kinyon  Light  & 
P.  Co.  (Mich.)  10. 

2.  A  gas  company  was  ordered  to  allow  a  discount  of  10  cents  per 
thousand  cubic  feet  of  gas  consumed  through  regular  meters  on  bills  paid 
on  or  before  10  days  after  their  rendition.    Re  Eaton  Rapids  (Mich.)  94. 

3.  A  telephone  company  rendering  toll  bills  only  to  a  minor  extent 
was  relieved  from  an  order  requiring  it  to  serve  monthly  bills  to  town 
subscribers  and  quarterly  bills  to  rural  subscribers,  as  a  condition  of 
the  right  to  charge  gross  and  net  rates,  with'  the  exception  that  state- 
ments of  toll  bills  where  necessary  should  be  rendered  and  the  company 
should  hold  itself  out  as  ready  to  furnish  any  specific  statements  of  accounts 
due  from  a  subscriber  upon  written  request  for  such  statements.  Re  Platte 
Coimty  Independent  Teleph.  Co.  (Neb.)  303. 

4.  A  telephone  company  was  authorized  to  collect  gross  rates  5  per 
cent  higher  than  the  rates  approved,  said  5  per  cent  to  be  discounted  for 
prompt  pa3rment.    Re  Platte  County  Independent  Teleph.  Co.  (Neb.)  303. 

PEAK  LOAD. 

Duty  of  electric  railway  to  pay  demand  charge  although  unable  to 
control  traffic  demands,  see  Rates,  30. 

PENNSYLVANIA. 

Commission  jurisdiction  over  complaint  for  damages  because  of  inter- 
ruptions of  power  service,  see  Commisrions,  5. 
Lack  of  court  po\ver  to  restrain  utility  company  from  shutting  off 
steam  service  and  to  procure  a  decree  of  reparation,  see  Coubts,  L 
P.UJ1.1922D. 


IND£X.  909 

PENNSYLVANIA—ttwanticd. 

Land  company  supplying  water  as  a  public  utility,  see  PxJBUc  Utilities, 

5. 
Commission  power  to  inquire  into  rates  fixed  by  contract,  see  Rates,  6. 

9 

PENSIONS. 

Actuarial    cost   of    pension    system    for    employees    as    an    operating 
expense,  see  Retubn,  3. 

PHTSICAL    CONNECTION. 

Invalidity  of  order  requiring  physical  connection  but  not  prescribing 
time,  place,  or  manner,  see  Commissions,  4. 

PHTSICIAN. 

Telephone  rates  for  residence  or  business  use,  see  Rates,  37,  38. 

PUBADING. 

Commission  power  to  enlarge  scope  of  inquiry  beyond  pleadings,  see 
Commissions,  6. 

poi.es. 

Inductive    interference    between    telephone    and    electric    wires,    see 

Electmcity,  1. 
Replacement  of  center  pole  overhead  trolley  system  with  side  pole  cross 

suspension  system,  see  Highways  and  Streets,  1, 
Additional  charge  for  extra  poles  in  extension  line,  see  Sebvioe,  14. 


!*1 


Determination  of  percentage  ratio  betwen  firm  power  use  and  total  use 

of  line   by   apportioning  transmission   line  on   basis  of  relative 

traffic,  see  Apportionment,  3. 
Distinction  between  firm  power  and  dump  power,  see  Rates,  28. 
Duty  of  electric  railway  to  pay  demand  charge  although  unable  to 

control  traffic  demands,  see  Rates,  30. 
Measurement  of  monthly  demand  charge  on  five-minute  average  peak 

load,  see  Rates,  31. 
Basis  of  estimate  of  cost  of  power  for  water  utility,  see  Return,  36. 

POWEB8. 

Jurisdiction  and  powers  of  Commissions  over  certificates  of  convenience 
and  necessity,  see  Certificates  of  Convenienob  and  Neoessitt, 
4,6. 

Jurisdiction  and  powers  of  Commissions  generally,  see  Commissions, 
2-8. 

Delegation  of  powers,  see  Constitutional  Law,  9. 

Jurisdiction  and  powers  of  Commissions  over  discrimination,  see  Dis- 
crimination, 1,  2. 

Powers  of  courts  over  rates,  see  Rates,  1. 

Jurisdiction,  powers,  and  duties  of  Commissions  over  rates,  see  Rates, 
2-7. 

Powers  of  Commissions  with  respect  to  return,  see  Return,  1. 
P.U.R.1922D. 
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Powers  and  duties  of  Commissions  with  respect  to  security  issues,  see 

Secubity  Issues,  3-5. 
Powers  of  Interstate  Commerce  Commission,  see  Sebvigb,.  4. 
Jurisdiction  and  powers  of  state  Commissions  over  service,  see  SESViciy 

5-9. 

PREFERRED  STOCK. 

Interest  rate  on  preferred  stock  issue,  see  Securiit  Issues,  16. 

PREPAYMENT  METERS. 

Minimum  charge  for  gas,  see  Rates,  15,  10. 

PRESSURE. 

Pressure  of  gas,  see  Sebviob,  23. 

PRICES. 

Prices  used  in  a  reproduction  cost  valuation,  see  Valuation,  17,  18. 
Valuation  of  additions  at  high  prices,  see  Valuation,  71,  72. 

PROCEDURE. 

Requisites  of  certificates  of  findings  of  fact  as  basis  for  order  appealed 

from,  see  Appeal  and  Review,  2. 
Procedure  on  appeal,  see  Appeal  and  Review,  6-10. 
Commission  power  to  enlarge  scope  of  inquiry  beyond  pleadings,  see 

Commissions,  6. 
Denial  of  hearing  when  Commission  bases  its  decision  upon  engineer's 

report  submitted  after  hearing,  see  Constitutional  Law,  5. 
Municipality  as  only  proper  petitioner,  see  Pabties,  1. 

1.  A  rate  case  may  properly  proceed  without  disposing  of  a  demurrer 
interposed  by  one  of  the  parties,  since  under  the  Colorado  code,  a  demurrer 
not  being  heard  is  thereby  deemed  to  have  been  overruled.  Re  Colorado 
Power  Co.   (Colo.)   800. 

PROMISSORT    NOTES. 

Bond  issue  for  paying  floating  indebtedness  represented  by  promissory 
notes,  see  Security  Issues,  9. 

PROMOTION. 

Promotion  and  brokerage  as  charges  to  capital,  see  Valuation,  40,  41. 

PUBLICATION. 

Publication  of  company  magazine  as  an  operating  expense,  see  Retuen, 
4. 

PUBLIC    RELATIONS. 

Monthly  meetings  for  district  managers  of  public  utility  in  order  to 
instruct  regarding  policies  affecting  public  relations,  see  Seetiob,  1. 
P.U.R.1922D. 
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PUBUO  UTIUnES. 

Necessity  for  securing  certificates  for  operation  of  co-operative  associa- 
tion telephone  business,  see  Ccbtificates  of  Convenience  and 
Necessity,  1. 

Weight  of  evidence  as  to  public  or  private  service,  see  Evidence,  1,  2. 

Municipal  acquisition  of  utility  property  under  indeterminate  permit, 
see  Municipal  Plants,  1-3. 

Operations  of  utilities  supplying  water  for  domestic  service  as  not 
entitled  to  agricultural  rates,  see  Hates,  25. 

1.  A  nonprofit  co-operative  association  organized  for  the  mutual  benefit 
of  its  members  and  incidentally  operating  a  telephone  system  for  their 
benefit,  is  not  in  the  telephone  business  so -as  to  require  compliance  with 
§  291  et  8eq,  of  the  Civil  Code  of  California.  People  ex  rel.  Knowlton  v. 
Orange  County  Farmers*  &  Merchants'  Asso.  (Cal.  Dist.  Ct.  App.)  443. 

2.  A  nonprofit  co-operative  association  organized  for  the  purpose,  among 
others,  of  facilitating  exchange  of  information,  financial  reports,  and  other 
communications  between  and  among  members  and  to  secure  equipment  and 
devices  for  communication,  has  the  right  to  include  the  utilization  of  such 
devices  and  conveniences  as  the  telephone  in  order  to  facilitate  intercom- 
munication among  the  members.  People  ex  rel.  Knowlton  v.  Orange  County 
Farmers'  &,  Merchants'  Asso.  (Cal.  Dist.  Ct.  App.)   443. 

3.  A  corporation  not  organized  for  profit,  furnishing  telephone  service 
to  its  stockholders,  owning  no  exchange  but  being  switched  by  a  telephone 
company  at  actual  cost,  which  cost  is  prorated  among  stockholders  and 
added  to  a  maintenance  charge,  is  not  a  public  utility  within  the  jurisdiction 
of  the  Illinois  Commerce  Commission.  Turnipseed  v.  Fifer  Teleph.  Co. 
(111.)    383. 

4.  A  person  who  has  supplied  surplus  electric  current  to  several  con- 
sumers, but  has  discontinued  service  with  Commission  approval  and  has 
sold  his  equipment  to  a  mutual  company  of  which  he  is  a  member,  is 
no  longer  engaged  in  utility  business  subject  to  Commision  control,  although 
the  plant  is  still  operated  from  his  place  of  business.  Community  Bank  of 
Dawn  V.  Decker  (Mo.)  203. 

6,  A  land  company  which  supplies  water  to  those  persons  on  its  tract 
of  land  who  purchase  a  meter  and  connect  with  its  water  main  is  a  public 
utility  subject  to  the  regulatory  jurisdiction  of  the  Pennsylvania  Com- 
mission, notwithstanding  its  charter  obligations  as  a  land  company  and 
the  fact  that  in  supplying  water  to  the  public  it  may  be  engaged  in  an  ultra 
vires  act.    Riddle  v.  Aspinwall-Delafield  Co.   (Pa.)   120. 

6.  An  electric  utility  supplying  live  steam  to  one  customer  at  a 
contract  price  was  held  t6  be  a  public  service  company,  with  respect  to  the 
live  steam  business,  over  whose  rates  the  Public  Service  Commission  had 
jurisdiction.     Beetem  v.  Carlisle  Light,  Heat,  &  P.  Co.   (Pa.  Sup.  Ct.)  258. 

7.  A  municipal  plant  which  has,  to  a  limited  extent,  assumed  the 
duties  of  a  public  utility  in  the  surrounding  rural  and  suburban  district, 
but  has  not  held  itself  out  to  furnish,  own,  or  maintain  any  permanent 
distribution  plant  outside  of  the  city  limits,  should  not  be  required  to 
reconstruct  an  electric  line  for  service  to  persons  outside  the  city  after 
discontinuance  of  such  service  because  of  the  tearing  down  of  the  lines. 
Ziebell  v.  Manitowoc   (Wis.)   476. 
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8.  An  individual  electric  consumer  who  permits  other  consumers  to 
tap  his  line  purely  as  a  matter  of  aoeommodation  and  without  profit  should 
not  be  classified  as  a  public  utility,    iebell  v.  Manitowoc  (Wis.)  476. 

PUMPIITG. 

Operations   of  utilities   supplying  water   for  domestic  service  as  not 

entitled  to  agricultural  rates,  see  Rates,  25. 
Additional  charge  for  water  service  in  elevated  territory,  see  Rates,  41. 

PURCHASE  PRICE. 

Purchase  consideration  in  bona  fide  sale  of  utility  property  as  matter 
of  discretion  under  Commission  jurisdiction,  see  Consolidation, 
Meroeb,  and  Sale,  2. 

Stocks  and  bonds  act  as  contemplating  that  state  may  reasonably 
scrutinize  purchase  price  of  utility  property  and  the  securities  to 
be  sold  to  secure  that  price,  see  Security  Issues,  5. 

Reorganization  or  purchase  price  cost  as  undesirable  measure  of  value, 
see  Valuation,  5. 

Purchase  price  at  time  of  acquisition  by  present  ownership  as  basis 
of  historical  cost,  see  Valuation,  13. 

PURITY. 

Purity  of  gas,  see  Service,  24. 

RAII*ROAD8. 

Invalidity  of  order  requiring  physical  connection  but  not  prescribing 

time,  place,  or  manner,  see  Commissions,  4. 
Constitutionality   of   law  authorizing  Commission   to   find  amount  of 

illegal,   unwarranted,    and   discriminatory    charges    and  to    order 

refund,  see  Constitutional  Law,  2. 
Requiring  railroad  to  contribute  to  cost  of  constructing  side  track  as 

not  taking  property   without   compensation,   see  Constitutional 

Law,  6. 
Enforced  discharge  of  railroad's  duty  to  provide  reasonable  facilities 

as  not  taking  property  without  compensation,  see  Constitutional 

Law,  7. 
Commission  jurisdiction  over  complaint  that  railroad  com|>any  refuses 

parking  space  for  taxicabs,  see  Discrimination,  1. 
Commission  power  to  change  discriminatory  railroad  rate  when  such 

change  impairs  general  rate  scheme,  see  Discrimination,  2. 
Discrimination  in  railroad  rates,  see  Discrimination,  9-11. 
Refusal   of  railroad   company  to  permit  taxicab  parking  as  not  dis- 
criminatory, see  Discrimination,  9. 
Lower   interstate   freight  rates   as   indicating   discrimination   between 

interstate  and  intrastate  commerce,  see  DiscRtMiNATiON,  11. 
Federal  Transportation  Act  as  an  amendment  to  Interstate  Commerce 

Act,  see  Interstate  Commerce  Act,  1. 
Competition  of  wagon  and  truck  drivers  with  railroads  and  express 

companies,  see  Monopoly  and  Competition,  2. 
P.U.R.1922D. 
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Automobile  truck  service  as  link  in  eteamship  and  motor  truck  line 

when  railroad  and  express  service  is  adequate,  see  Monopoly  and 

Competition,  5. 
Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 

see  Notice,  1. 
Railroad  rates,  see  Rates,  34. 
Commission   power  to  order   refund  of  rates  in  excess  of  reasonable 

rates  where  no  authorized  rate  has  been  established,  see  Repaba- 

TION,  4. 
Denial  of  right  of  railroad  company  to  withdraw  acquiescence  in  and 

permission  to  use  interexchange  track,  see  Sbbvioe,  18. 

RATE  OF  DEPRECIATION. 

See  Depreciation,  7-15. 

RATES. 

I.  Powers  of  courts f  1, 
II.  JurisdictioHf  powers   and  duties  of  Commissions,  2^7. 
Ill .  Reasonableness  of  rates,  8^10, 
IV,  Franchises  and  contracts,  11,  12* 

F.  Rate  schedules,    13,    14, 
VI.  Kinds  of  rates,  15^21. 
VII,  Rates  of  particular  utilities,  22-^42. 

a.  Automobiles,  22, 

b.  Electricity,  23-^2. 

c.  Municipal  plant,   33. 

d.  Railroads,  34, 

e.  Telephones,  35-^40,- 

f.  Water,  41,  42, 

Apportionment  of  gas  consumed  in  different  cities  for  purpose  of  fixing 
rates,  see  Apportionment,  2. 

Sale  of  automobile  operative  rights  under  conditions  which  would 
result  in  insufficient  return  unless  rates  are  excessive,  see  Consoli- 
dation, Merger,  and  Sale,  1. 

Duty  to  permit  transfer  of  utility  property  when  purchasing  company 
will  be  able  to  provide  better  service  at  better  rates,  see  Consolida- 
tion, Merger,  and  Sale,  3. 

Discrimination  as  to  rates,  see  Discrimination,  3-13. 

Parties  to  proceeding  to  change  rates  fixed  by  franchise  or  agreement, 
see  Parties,  1. 

I,  Powers  of  courts. 

Unconstitutionality  of  statute  conferring  power  to  establish  rates,  see  Con- 
stitutional Law,  10. 

Appeal  from  action  of  municipal  council  for  purpose  of  having  courts 
determine  what  rates  are  reasonable  as  a  judicial  proceeding,  see 
Courts,  2. 
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8.  An  individual  electric  consumer  who  permits  other  consumers  to 
tap  his  line  purely  as  a  matter  of  accommodation  and  without  profit  should 
not  be  classified  as  a  public  utility,    iebell  v.  Manitowoc  (Wis.)  476. 

PUMPING. 

Operations  of  utilities  supplying  water  for  domestic  service  as  not 

entitled  to  agricultural  rates,  see  Rates,  25. 
Additional  charge  for  water  service  in  elevated  territory,  see  Rates,  41. 

PURCHASE  PRICE. 

Purchase  consideration  in  bona  fide  sale  of  utility  property  as  matter 
of  discretion  under  Commission  jurisdiction,  see  Consolidatioit, 
Meroeb,  and  Sale,  2. 

Stocks  and  bonds  act  as  contemplating  that  state  may  reasonably 
scrutinize  purchase  price  of  utility  property  and  the  securities  to 
be  sold  to  secure  that  price,  see  Security  Issues,  5. 

Reorganization  or  purchase  price  cost  as  undesirable  measure  of  value, 
see  Valuation,  5. 

Purchase  price  at  time  of  acquisition  by  present  ownership  as  basis 
of  historical  cost,  see  Valuation,  13. 

PURITY. 

Purity  of  gas,  see  Sebvice,  24. 

RAII«ROADS. 

Invalidity  of  order  requiring  physical  connection  but  not  prescribing 

time,  place,  or  manner,  see  Commissions,  4. 
Constitutionality   of  law  authorizing  Commission   to  find  amount  of 

illegal,   unwarranted,   and    discriminatory    charges    and  to    order 

refund,  see  Constitutional  Law,  2. 
Requiring  railroad  to  contribute  to  cost  of  constructing  side  track  as 

not  taking  property  without   compensation,   see  Constitutional 

Law,  6. 
Enforced  discharge  of  railroad's  duty  to  provide  reasonable  facilities 

as  not  taking  property  without  compensation,  see  Constitutional 

Law,  7. 
Commission  jurisdiction  over  complaint  that  railroad  company  refuses 

parking  space  for  taxicabs,  see  Discrimination,  1. 
Commission  power  to  change  discriminatory  railroad  rate  when  such 

change  impairs  general  rate  scheme,  see  Discbimination,  2. 
Discrimination  in  railroad  rates,  see  Discrimination,  9-11. 
Refusal   of  railroad  company  to  permit  taxicab  parking  as  not  dis- 
criminatory, see  Discrimination,  9. 
Lo^'er   interstate   freight  rates   as   indicating   discrimination   between 

interstate  and  intrastate  commerce,  see  DiscRtMiNATiON,  11. 
Federal  Transportation  Act  as  an  amendment  to  Interstate  Commerce 

Act,  see  Interstate  Commerce  Act,  1. 
Competition  of  wagon  and  truck  drivers  with  railroads  and  express 

companies,  see  Monopoly  and  Competition,  2. 
P.U.R.1922D. 
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Automobile  truck  service  as  link  in  steamship  and  motor  truck  line 

when  railroad  and  express  service  is  adequate,  see  Monopoly  and 

Competition,  5. 
Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 

see  Notice,  1. 
Railroad  rates,  see  Rates,  34. 
Commission   power  to  order   refund  of  rates  in  excess  of  reasonable 

rates  where  no  authorized  rate  has  been  established,  see  Repaba- 

tion,  4. 
Denial  of  right  of  railroad  company  to  withdraw  acquiescence  in  and 

permission  to  use  interexchange  track,  see  Service,  18. 

RATE  OF  DEPRECIATION. 

See  Depreciation,  7-16. 

RATES. 

I.  Powers  of  courts,  1, 
II,  Jurisdiction,  powers   and  duties  of  Commissions,  2^7. 
Ill .  Reasonableness  of  rates,  8^10, 
IV.  Franchises  and  contracts,  11,  12* 

F.  Rate  schedules,    18,    14, 
VI,  Kinds  of  rates,  16^21. 
VII,  Rates  of  particular  utilities,  22-^2. 
a.  Automobiles,  22, 
h.  Electricity,  23^-32, 

c.  Municipal  plant,  33. 

d.  Railroads,  34, 

e.  Telephones,  36'~-40,' 
/.  Water,  41,  42. 

Apportionment  of  gas  consumed  in  different  cities  for  purpose  of  fixing 
rates,  see  Apportionment,  2. 

Sale  of  automobile  operative  rights  under  conditions  which  would 
result  in  insufficient  return  unless  rates  are  excessive,  see  Consoli- 
dation, Meboeb,  and  Sale,  1. 

Duty  to  permit  transfer  of  utility  property  when  purchasing  company 
will  be  able  to  provide  better  service  at  better  rates,  see  Consolida- 
tion, Merger,  and  Sale,  3. 

Discrimination  as  to  rates,  see  Discrimination,  3-13. 

Parties  to  proceeding  to  change  rates  fixed  by  franchise  or  agreement, 
see  Parties,  1. 

I,  Powers  of  courts. 

Unconstitutionality  of  statute  conferring  power  to  establish  rates,  see  Con- 
stitutional Law,  10. 

Appeal  from  action  of  municipal  council  for  purpose  of  having  courts 
determine  what  rates  are  reasonable  as  a  judicial  proceeding,  see 
Courts,  2. 

P.U.R.1922D.  58 


914  INDEX. 

RATES — continued. 

1.  Under  the  Arkansas  statute  it  is  within  the  power  and  the  duty 
of  a  court  which  has  found  a  new  schedule  of  rates  to  be  unreasonable 
and  excessive,  to  fix  such  a  rate  according  to  the  testimony  as  is  reasonable 
and  which  allords  a  just  return  upon  the  investment,  when  it  appears 
that  the  old  rates  are  unremunerative  upon  any  reasonable  valuation  of 
the  property.    Van  Buren  Waterworks  v.  Van  Buren  (Ark.  Sup.  Ct.)  183. 

//.  Jurisdiction,  powers,  and  duties  of  Commissions, 

Hates  and^  regulations  as  largely  discretionary  with  Commission,  see  Ap- 
peal AND  Review,  4. 

Constitutionality  of  law  authorizing  Commission  to  find  amount  of  illegal, 
unwarranted,  and  discriminatory  charges  and  to  order  refund,  sen 
Constitutional  Law,  2. 

Change  in  contract  rates  made  by  state  through  Commission  as  not  yiolating 
Constitution,  see  Constitutional  Law,  8. 

Commission  power  to  change  discriminatory  railroad  rate  when  such 
change  impairs  general  rate  scheme,  see  Discbimination,  2. 

Denial  of  Commission  duty  to  revalue  entire  property  at  the  time  of 
each  rate  inquiry,  see  Valuation,  42. 

Annotation  on  powers  of  Interstate  Commerce  Commission  over  rates, 
p.  678. 

Annotation  on  jurisdiction,  powers,  and  duties  of  state  Commissions, 
p.   678. 

2.  Rates  for  irrigation  service  furnished  under  a  contract  and  deed 
of  land  by  a  company  operating  a  public  utility,  are  subject  to  regulation 
by  the  Commission.     Re  Rourke   (Cal.)   380. 

3.  The  Colorado  Commission  has  jurisdiction  over  a  rate  contract 
for  power  supplied  to  a  company  distributing  power  in  a  home  rule  city 
when  the  energy  is  received  in  a  substation  outside  of  the  city.  Re 
Colorado   Power  Co.    (Colo.)    800; 

4.  The  Montana  Commission  has  power  to  change  rates  named  in 
franchises  or  contracts  executed  prior  to  March  4,  1913.  Re  Great  Falls 
Gas  Co.   (Mont.)   385. 

5.  Contracts  relating  to  rates  do  not  preclude  the  Pennsylvania  Com- 
mission from  inquiring  into  and  determining  the  reasonableness  thereof, 
and  a  public  utility  may  file  a  schedule  for  all  service  rendered  although 
not  in  accordance  with  such  contraact.  Cauffiel  v.  Johnstown  Water  Co. 
(Pa.)   35. 

6.  A  Commission  is  required  to  make  just  and  reasonable  rates  not- 
withstanding the  existence  of  a  franchise  agreement.  Re  Home  Teleph.  Co. 
(S.  C.)   21. 

7.  The  Public  Service  Commission  of  West  Virginia  has  no  authority 
to  entertain  a  complaint  for  the  purpose  of  determining  that  a  public 
service  corporation  has  charged  rates  in  excess  of  those  authorized,  when  it 
appears  that  the  rate  which  it  is  contended  was  applicable,  and  which 
such  corportion  is  charged  with  exceeding,  is  no  longer  applicable  to  the 
service  rendered,  and  the  decision  sought  could  only  be  for  the  purpose 
of  fixing  a  basis  for  recovery  of  the  amount  of  the  excessive  charge. 
Wheeling  Steel  Corp.  v.  Public  Service  Commission  (W.  Va.  Ct,  App.)  67. 
P.U.R.1922D. 
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III.  Reaaonahleness  of  rates, 

Change  of  reasonable  rate  if  discriminatory,  see  Discrimination,  10. 
Injunction    against    confiscatory    telephone    rates    fixed    by   ordinance,    see 

Injunction,  1. 
Commission  power  to  order  refund  of  rates  in  excess  of  reasonable  rates 

where  no  authorized  rate  has  been  established,  see  Kepabation,  4. 
Charging  expense  of  rate  investigation  to  utility  when  excessive  rates  have 

been  collected,  see  Return,  8. 
Sacrifice  of  portion  of  return  in  order  to  furnish  service  at  reasonable  rates 

during  economic  depression,  see  Return,  39. 
Rate  to  produce  fair  return  during  economic  depression,  see  Return,  40. 
Effect  of  franchise  contract  on  reasonableness  of  return,  see  Return,  47. 
Injunction  against  ordinance   rates   producing  insufiicient  return,  see   Re- 

TURN,  61. 
Allowance  of  hypothetical   brokers'   fees   in  valuation   for   the  purpose  of 

determining  whether  rates  are  confiscatory,  see  Valuation,  41. 
Past  deficits  as  not  constituting  going  value  for  purpose  of  determining 

whether  rates  are  confiscatory,  see  Valuation,  85. 

Annotation  on  factors  considered  in  determining  reasonableness  of  rates 
generally,  p.  679. 

Annotation  on  value  and  cost  of  service  as  factors  afl'ecting  reasonable- 
ness, p.  680. 

Annotation  on  changing  economic  conditions  aa  a  factor  affecting 
reasonableness,  p.  681. 

Annotation  on  ability  to  pay  as  a  factor  afl'ecting  reasonableness,  p. 
682. 

Annotation  on  promotion  of  business  as  a  factor  affecting  reasonable- 
ness, p.  683. 

Annotation  on  competition  as  a  factor  affecting  reasonableness,  p.  684. 

Annotation  on  burden  of  proof  as  to  reasonableness  of  rates,  p.  684. 

Discussion  of  opinions  of  witnesses  as  to  the  reasonableness  of  fire 
hydrant  rates  not  founded  on  any  analysis  of  the  cost  of  service,  p.  57. 

Discussion  of  the  duty  of  a  public  utility  company  to  sell  its  product 
at  reasonable  rates  in  order  to  attract  more  business,  p.  665. 

Discussion  of  the  reasonableness  of  rates  considered  upon  appeal  to 
the  court,  p.  672. 

8.  The  fact  that  a  telephone  company  had  increased  its  depreciation 
reserve  during  a  period  of  12  years  from  a  ratio  of  10.7  to  a  ratio  of  over 
30  per  cent  was  held  to  indicate  that  rates  had  been  too  high  and  should 
be  reduced.    Re  New  York  Teleph.  Co.  (N.  Y.)   18. 

9.  A  serious  study  should  l)e  made  of  the  causes  for  rates  being  largely 
in  excess  of  those  charged  in  other  communities  operated  by  the  same 
company,  although  a  comparison  of  rates  with  those  in  effect  in  other 
territory  is  of  little  value  in  determining  the  reasonableness  of  the  rates 
because  the  local  conditions,  including  the  value  of  the  investment,  are  so 
generally  dissimilar.    Pfaff  v.  Adirondack  Power  &  Light  Corp.  (N.  Y.)  655. 

10.  The  Wisconsin  Commission  is  required  to  treat  each  municipality 
as  a  unit  in  fixing  electric  rates  of  a  large  utility  supplying  energy  to 
several  municipalities  over  a  loop  system  originating  at  a  water  power 
P.U.R.1922D. 
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plant,  and  the  rate  must  be  based  upon  'the  cost  to  the  utility  of  serving 
the  individual  municipality  rather  than  the  average  cost  of  serving  many 
distinct  and  scattered  municipalities.  Eau  Claire  v.  Railroad  Commissi<Hi 
(Wis.  Sup.  Ct.)   666. 

IV.  Franchises  and  contracts,         ^ 

Annotation  on  contracts  and  franchises,  p.  685. 

11.  A  proviso  in  an  act  incorporating  a  water  utility  and  authorizing 
a  borough  to  sell  and  convey  water  works  of  the  borough  to  said  company, 
fixing  a  maximum  charge  of  $10  per  annum  for  water  or  the  use  thereof 
by  any  private  family,  is  not  sufficient  in  itself  to  establish  the  unlavrful- 
ness  of  a  filed  water  rate  exceeding  such  maximum,  nor  do«dB  tiie  contract 
of.  sale  between  the  borough  and  the  water  company,  although  induced  by 
such  proviso,  have  such  effect.  Staples  v.  White  Haven  Water  Co.  (Pa.) 
862. 

12.  Under  a  statute  providing  that  a  Commission  shall  have  power  in 
its  discretion  to  direct  by  order  that  a  franchise  or  rate  contract  shall  be 
terminated,  an  order  authorizing  a  change  in  contract  rates  is  effective  for 
that  purpose  although  it  is  not  specifically  directed  that  the  contract  be 
terminated.    State  ex  rel.  Spokane  v.  Kuykendall   (Wash.  Sup.  Ct.)  467. 

F.  Rate  schedules. 

Reparation  because  of  failure  to  explain  optional  forms  of  rates,  see  Repaba- 
TION,  1. 

Annotation  on  rate  schedules,  p.  686. 

13.  A  street  railway  company  under  the  New  Jersey  statutes  can  law- 
fully raise  its  fares  at  any  time  it  chooses  without  an  order  of  the 
Public  Utility  Commission  and  a  delay  of  twenty  days  before  proceeding 
under  the  order.     Gillen  v.  Public  Service  R.  Co.   (N.  J.  Err.  &  App.)  16. 

14.  Objections  to  the  failure  of  a  public  utility  to  conform  to  rules 
and  regulations  of  a  Commission  with  respect  to  size,  printing,  arrange- 
ment of  materials,  designation  of  increases,  etc.,  in  preparing  rate  schedules 
should  be  dismissed  when  the  matters  complained  against  do  not  in  any 
way  affect  adversely  the  rights  of  the  consumers  and  are  not  material 
enough  to  justify  any  order.  Waynesburg  v.  Waynesburg  Water  Co.  (Pa.) 
47. 

VI,  Kinds  of  rates. 

Annotation  on  service  charge,  p.  687. 
Annotation  on  flat  or  meter  rates,  p.  687. 

15.  A  gas  company  was  allowed  to  impose  a  minimum  charge  of  50 
cents  for  gas  served  through  a  regular  or  prepayment  meter.  Re  Eaton 
Rapids  (Mich.)  94. 

16.  Prepay  meters  should  bear  a  minimum  gas  charge  as  well  as  regular 
meters.     Re" Great  Falls  Gas  Co.   (Mont.)   385. 

17.  A  block  schedule  of  water   rates  should  be  substituted  for  rates 
based  on  the  step  rate  form  of  schedule,  which  is  unreasonable.     Re  Eliza- 
bethtown  Water  Co.   (N.  J.)   215. 
P.U.R.1922D. 
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18.  A  company  owning  a  group  of  nineteen  stores,  a  deta<!hed  building, 
and  proposing  to  erect  a  garage  is  not  entitled  to  a  wholesale  consumption 
rate  so  that  it  may  resell  current  to  the  occl^)ant8  of  these  premises  at 
the  retail  rate  through  individual  meters,  when  the  plan  of  the  building 
structures  indicates  separate  and  distinct  stores  with  separate  entrances 
and  with  nothing  in  common  except  the  fact  that  they  are  under  a  continu- 
ous roof.    Supervision  Co.  v.  Public  Service  Electric  Co.  (N.  J.)  565. 

19.  A  demand  charge  covering  the  cost  which  a  gas  company  must 
incur  in  holding  its  plant  in  a  state  of  readiness  to  serve  a  capacity  or 
peak  load  is  inequitable,  unjust,  unreasonable,  and  unduly  discriminatory 
when  only  28.7  per  cent  of  the  total  re^nue  accrues  from  the  consumption 
charge,  the  remainder  accruing  from  the  demand  charge  and  customer's, 
or  service,  charge.  Lebanon  &  Lebanon  Chamber  of  Conunerce  v.  Lebanon 
Gas  &  Fuel  Co.   (Pa.)  563. 

20.  The  Wisconsin  Commission  cannot  legally  authorize  an  electric 
company  to  charge  a  meter  rental.  Ke  Princeton  Electric  Light  Dept. 
(Wis.)  73. 

21.  A  service  charge  of  15  cents  per  customer  per  month  was  included 
in  an  electric  rate  schedule  to  provide  for  revenues  lost  by  discontinuance 
of  a  meter  rental.     Re  Princeton  Electric  Light  Dept.   (Wis.)   73. 

VII,  Rates  of  particular  utilities. 

Annotation  on  express  rates,  p.  689. 

Annotation  on  gas  rates,  p.  690. 

Annotation  on  heating  rates,  p.  600. 

Annotation  on  interurban  railway  rates,  p.  691. 

Annotation  on  street  railway  rates,  p.  606. 

Annotation  on  street  railway  fares  on  one-man  cars,  p.  852. 

Annotation  on  tickets  on  one-man  cars,  p.  854. 

a.  Automohiles. 

22.  A  blanket  fare  for  automobile  transportation  should  not  be  dis- 
turbed when  there  is  no  showing  that  the  fare  in  and  of  itself  is  excessive 
or  that  a  public  demand  or  necessity  exists  for  the  automobile  service.  San 
Bruno  v.  Peninsula  Rapid  Transit  Co.   (Cal.)  76. 

h.  Electricity. 

Determination  of  percentage  ration  between  firm  power  use  and  total  use 
of  line  by  apportioning  transmission  line  on  basis  of  relative  traffic, 
see  Apportion MENT,  1. 

Apportionment  of  property  of  power  company  between  firm  power  users 
and  dump  power  users,  see  Valuation,  61. 

Annotation  on  electric  rates,  p.  689. 

Discussion  of  the  diversity  factor  in  measuring  demand  for  power  used 
on  electric  railways,  p.  66. 

23.  The  fixed  charges  and  operating  expenses,  other  than  fuel,  of  a 
steam  plant  maintained  at  the  end  of  an  electric  utility's  transmission  line 
largely  for  the  benefit  of  another  utility,  should  be  charged  to  that  utility 
P.U.R.1922D. 
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in  addition  to  the  regular  charge  for  electricity.     Re  San  Joaquin  Light  it 

P.  Corp.  (Cal.)  595. 

24.  Maximum  demand  -should  be  limited  to  not  less  than  50  per  cent 
of  the  connected  load  which  will,  under  operating  conditions,  be  in  operation 
at  one  time  instead  of  50  per  cent  of  the  whole  connected  load,  which  neces- 
sitates the  temporary  sealing  of  meters  in  order  to  reduce  the  minimum 
charge  when  they  are  not  in  use;  and  the  temporary  sealing  of  meters 
should  be  prohibited.     Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

25.  The  operations  of  municipal  and  privately  owned  public  utilities 
supplying  water  for  domestic  service  cannot  be  considered  as  agricultural 
so  as  to  entitle  them  to  the  agricultural  electric  rate.  Re  San  Joaquin 
Light  &  P.  Corp.   (Cal.)   595. 

26.  An  electric  rate  schedule  which  will  vary  with  load  factor  con- 
ditions should  be  made  effective  for  wholesale  service.  Re  San  Joaquin 
Light  &  P.  Corp.  (Cal.)  595. 

27.  A  uniform  energy  rate  may  be  made  to  apply  to  electric  serrici^ 
to  street  railways,  owing  to  the  fact  that  railways  cannot  modify  their 
requirements.     Re  San  Joaquin  Light  &  P.  Corp.    (Cal.)   595. 

28.  Power  furnished  continuously  to  large  consumers  causing  the 
principle  system  peaks  which  were  simultaneous  with  other  peaks,  and 
causing  a  wider  variation  of  load  than  any  other  consumers,  was  held  to 
be  "firm  power"  although  sold  at  "dump  power"  rates  because  of  inability 
to  dispose  of  the  entire  product  of  an  overbuilt  system  at  regular  rates.  Re 
Colorado  Power  Co.   (Colo.)   800. 

29.  The  fixing  of  a  substantially  uniform  flat  rate  for  all  electric 
railroads  on  the  assumption  of  a  uniform  load  factor  of  operation  which 
would  produce  such  a  rate,  regardless  of  the  actual  variation  in  load 
factor  between  roads,  or  variation  in  the  operation  of  the  same  road  at 
different  times  is  discriminatory  and  cannot  justly  be  done.  Re  Salt  Lake 
&  Utah  R.  Co.   (Utah)   61. 

30.  Electric  railways  should  not  be  relieved  from  paying  demand 
charges  for  power  as  other  power  users  do  and  as  they  pay  for  other 
commodities  or  service  on  a  basis  commensurate  with  cost,  on  the  ground 
that  they  are  unable  to  control  traflic  demands  which  in  turn  create  their 
peak  power  load.    Re  Salt  Lake  &  Utah  R.  Co.  (Utah)  61. 

31.  The  measurement  of  monthly  demand  charge  on  a  basis  of  a 
five-minute  average  peak  load  is  not  arbitrary  and  discriminatory  as  ap- 
plied to  interurban  electric  railways.  Re  Salt  Lake  &  Utah  R.  Co.  (Utah) 
6L 

32.  Some  allowance  may  properly  be  made  through  modification  of 
the  rules  for  computing  the  demand  charge  for  electricity  used  on  a  rail- 
way on  certain  holidays  and  Sundays  when  travel  should  be  encouraged 
80  far  as  consistent.    Re  Salt  Lake  &  Utah  R.  Co.  (Utah)  61. 

c.  Mvnieipal  plant, 

33.  A  municipal  electric  plant  was  authorized  to  impose  a  rate  for 
service  outside  of  the  city  50  per  cent  in  excess  of  the  city  rate.  Zi^)ell 
v.  Manitowoc   (Wis.)   476. 

P.U.R.1922D. 
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d.  Bailroada. 

Annotation  on  railroad  rates,  p.  691. 

34.  On  an  examination  of  the  record,  held,  that  it  fully  supports  the 
order  of  the  Corporation  Commission.  Atchison,  T.  &  S.  F.  R.  Co.  v.  State 
(Okla.  Sup.  Ct.)   450. 

e.  Telephones, 

Lower  interstate  freight  rates  as  indicating  discrimination  between  inter- 
state and  intrastate  commerce,  see  Disorihination,  11. 

Annotation  on  telephone  rates,  p.  697. 

35.  There  should  be  no  free  service  between  exchanges  approximately 
eighteen  miles  apart,  either  as  an  exaction  of  free  service  from  the  telephone 
company  or  on  the  theory  that  the  rates  as  made  for  the  exchanges  include 
this  service,  in  which  case  there  would  be  discrimination  between  the  sub- 
Bcribers  of  the  exchange  connected  by  such  lines.  Re  Home  Teleph.  Co. 
(S.  C.)  21. 

36.  A  charge  for  directory  listing  in  bold  face  type  is  only  an  adver- 
tising rate  or  charge,  with  which  the  public  is  not  concerned  when  the 
company  is  charging  sufficient  for  this  special  service  so  that  an  additional 
burden  will  not  be  placed  upon  the  subscriber  who  neither  requires  nor 
demands  it.    Morris  v.  Northwestern  Bell  Teleph.  Co.   (S.  D.)  769. 

37.  The  actual  primary  use  of  a  telephone  instrument  in  the  residence 
of  a  physician  should  determine  whether  the  service  is  to  be  charged  for 
as  residence  or  business  service.  Freeholders  of  Burlington  v.  New  England 
Teleph.  &  Teleg.  Co.  (Vt.)  788. 

38.  The  addition  of  one  word  such  as  "physician,"  "surgeon," 
"veterinarian,"  "osteopath,"  "chiropractor,"  "nurse,"  "attorney,"  or  the 
addition  of  such  titles  as  "Prof."  "Rev."  or  "Dr."  by  way  of  identification 
ought  to  have  no  bearing  upon  the  question  of  whether  the  person's 
telephone  should  be  classed  as  a  business  or  residence  telephone,  since  this 
is  a  matter  of  convenience  to  the  public  who  use  the  telephone  system 
rather  than  a  benefit  to  the  subscriber  with  whose  name  the  word  of 
description  is  used.  Freeholders  of  Burlington  v.  New  England  Teleph.  & 
Teleg.  Co.  (Vt.)  788. 

39.  A  rate  for  secret  call  service  somewhat  in  excess  of  the  rate 
for  code  ringing  was  eliminated  from  a  proposed  telephone  rate  schedule, 
and  a  differential  of  $6  per  year  between  the  rates  for  code  ringing  and 
selective  ringing  was  held  to  be  justified  by  the  additional  cost  of  giving 
the  latter  service.     Re  Mt.  Vernon  Teleph.  Co.   (Wis.)   139. 

40.  A  rural  telephone  company  was  ordered  to  charge  for  all  messages 
passing  over  a  toll  line  to  a  neighboring  exchange.  Re  Mt.  Vernon  Teleph. 
Co.  (Wis.)   139. 

/.  Water, 

Wrong  classification  of  business  and  residence  telephones  as  discriminatory, 

see    DiSGBIMlNATION,    12. 

Permitting  subscribers  to  complete  calls  through  operators  of  second  ex- 
change as  discriminatory,  see  Discrimination,  13. 
P.U.R.1922D. 
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Annotation  on  water  rates,  p.  698. 

Discussion  of  the  special  nature  of  public  fire  protection  service  and 
the  factors  affecting  rates,  p.  57. 

41.  A  water  utility  may  properly  charge  increased  rates  for  its  servicto 
to  patrons  living  on  elevated  territory  and  requiring  extra  pumping  service. 
Cauffiel  V.  Johnstown  Water  Co.  (Pa.)  35. 

42.  A  minimum  monthly  charge  of  $2  for  a  J-inch  meter  or  less  and 
a  charge  of  $2.50  for  a  1-ineh  meter  were  held  to  be  unreasonable  in  a 
water  rate  schedule  and  charges  of  $1.25  per  month  for  a  |-inch  meter  or 
less  and  $2  for  a  1-inch  meter  were  substituted.  Wise  v.  Bangor  W^ater  Co. 
(Pa.)  125. 

RECONNECTION. 

Cost  of  reconnection  of  water  service,  see  Service,  17. 

RECONSTRUCTION. 

Reconstruction  cost  occasioned  by  break  in  water  pipe  line  as  part  of 
original  cost,  see  Valuation,  39. 

RECOUPMENT. 

As  a  factor  affecting  reasonableness  of  return,  see  Return,  46. 

REDEMPTION. 

Proviso  for  redemption  of  stock  issue,  see  Security  Issues,  16. 

REFUND. 

See  Reparation. 

REFUNDING. 

Refunding  of  fimded  debt  through  issue  of  stock,  see  Security  Issues, 
6. 

Bond  issue  for  paying  floating  indebtedness  represented  by  promissorj 
notes  for  current  expenses,  or  a  subscription  for  liberty  bonds,  or 
for  discount  on  refunding  bonds,  see  Security  Issues,  9. 

REHEARING. 

Effect  of  overruling  motion  for  rehearing,  see  Appeal  and  Retview,  8. 

REIMBURSEMENT. 

Commission  power  to  permit  stock  issue  for  reimbursing  treasiury,  see 

Security  Issues,  3. 
Security  issue   for  reimbusement  of  moneys  actually  expended  from 

income,  see  Security  Issues,  13. 

REINVESTMENT. 

Reinvestment  of  depreciation  reserve,  see  Depbeciatiow,  17. 
Stock  dividends  for  preferred  stockholders  who  have  reinvested  possible 
dividends  in  property,  see  Security  Issues,  17. 
P.U.R.1922D. 
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Value  of  property  owned  by  water  utility  and  leased  to  another  com- 
pany at  annual  rental  as  no  part  of  rate  base,  see  Valuation,  70. 

UBPAIRS  AND  REPI^CEMENTS. 

As  a  charge  to  operation,  see  Return,  17-25. 

Separate  communities  served  by  large  telephone  company  as  not  to  be 
burdened  with  losses  due  to  retirement  of  property  in  other  ex- 
changes, see  Return,  48. 

Cost  of  replacing  frozen  pipes,  see  Service,  36. 

REiPARATION. 

Constitutionality  of  law  authorizing  Commission  to  find  amount  of 
illegal  charges  and  to  order  refund,  see  Constitutional  Law,  2. 

Lack  of  court  power  to  decree  reparation,  see  Courts,  1. 

Lack  of  Commission  authority  to  entertain  complaint  for  determining 
reasonableness  of  rates  no  longer  applicable  for  purpose  of  fixing 
amount  of  reparation,  see  Raxes,  7. 

1.  An  electric  utility  which  has  failed  to  explain  the  use  and  ap- 
plication of  an  optional  low  load  factor  agricultural  rate  should  deter- 
mine those  agricultural  consumers  who  could  have  been  advantageously 
affected  by  this  rate  during  the  past  season  and  refund  to  those  con- 
BUmers  the  difference  between  the  amount  actually  paid  and  the  amount 
which  would  have  been  paid  on  the  basis  of  the  optional  rate.  Re  San 
Joaquin  Light  &  P,  Corp.  (Cal.)  595. 

2.  An  electric  company  should  not  be  ordered  to  refund  advances 
made  bv  consumers  for  the  construction  of  a  line  when  the  evidence  does 
not  justify  the  entire  expenditure  by  the  company  and  there  is  con- 
aiderable  doubt  whether  it  ever  will  be  justified,  although  company  em- 
ployees may  have  promised  a  refund  in  violation  of  the  company's  rules 
on  extensions.     Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

3.  The  Oklahoma  Commission  is  vested  with  the  power  of  a  court  of 
record  to  determine:  First,  the  amount  of  refund  due  in  all  cases  where 
any  public  service  corporation,  person,  or  firm,  as  defined  by  the  Constitu- 
tion, charges  an  amount  for  any  service  rendered  by  such  public  service 
corporation,  person,  or  firm,  in  excess  of  the  lawful  rate  in  forc^  at  the 
time  sucb  charge  was  made,  or  may  thereafter  be  declared  to  be  the 
legal  rate  which  should  have  been  applied  to  the  service  rendered;  and, 
second,  to  whom  the  overcharge  should  be  paid.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State  (Okla.  Sup.  Ct.)  450. 

4.  Where  no  authorized  rate  has  been  established  to  be  charged  by 
a  public  service  corporation  for  a  specific  service,  and  such  public  service 
corporation  makes  an  arbitrary  charge  therefor,  and  thereafter  the  Okla- 
homa Commission  fixes  a  rate  to  be  charged  for  such  service,  and  by  such 
rate  so  fixed  it  appears  the  arbitrary  rate  charged  and  collected  by  said 
public  service  corporation  is  excessive,  the  Commission,  by  §  1,  chap.  10, 
of  the  Laws  of  1913,  is  vested  with  power  to  compel  a  refund  of  the  excess 
rate  so  charged  and  collected.  Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (Okla. 
Sup.  Ct.)  450. 

5.  Where  a  shipper  makes  application  to  the  Oklahoma  Commission 
P.U.R.1922D. 
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to  fix  a  rate  to  be  charged  by  a  public  service  corporation  for  a  specific 
Fervice,  and  in  such  application  such  shipper  sets  out  a  state  of  facts  that 
would  entitle  him  to  reparation  under  §  1,  chap.  10,  Laws  of  1913,  it 
is  the  duty  of  the  Commission  to  take  cognizance  of  such  facts  and  deter- 
mine what  amount  of  refund,  if  any,  such  shipper  is  entitled  to.  Atchison, 
T.  &.  S.  F.  R.  Co.  V.  State  (Okla.  Sup.  Ct.^  450. 

REPORTS. 

Monthly  reports  of  revenues  and  operating  expenses  of  gas  utiliUes^ 
see  AcoouNTiNQ,  1. 

REPRODUCTION  COST. 

Keproduction  cost  as  a  measure  of  value,  see  Valuation,  4,  15,  16. 

Value  and  prewar  basis  modified  to  the  extent  of  allowing  a  reason- 
able appreciation  due  to  present  day  conditions,  see  Valuation,  7. 

Percentage  by  which  reproduction  cost  of  property  in  one  state  exceeds 
book  cost  of  such  property  as  not  the  best  evidence  upon  which  to 
base  estimate  of  reproduction  cost  of  property  in  another  state,  see 
Valuation,  8. 

Ascertainment  of  reproduction  cost,  see  Valuation,  17,  18. 

RESIDENCE  TELEPHONES. 

Wrong  classification  of  business  and  residence  telephones  as  discriminik 

tory,  see  Discrimination,  12. 
Telephone  rates  for  residence  or  business  use,  see  Rates,  37,  38. 

RETinElN. 

I.  Powers  of  Commisaionf  i. 
//.  B(i8i8  of  return,  2. 
Ill,  Consideration  of  operating  expenses,  3— dS. 
a.  In  general,  3—6. 
l>.  Commission  expenses,  7— P.  ' 

c.  Taxes,  10—16. 

d.  Maintenance  and  replacements,  17—25, 
e.»  Salaries,  26. 

f.  Interest,  27. 

g.  Advertising,  28. 

h.  Uncollectible  revenue,  29, 
i.  Loss  in  distribution,   30—32. 
j.  Charges  to  operation  or  capital,  33,  34, 
Tc.  Future  estimates,  35,  36. 
I.  Expenses  of  particular  utilities,  37,  38. 
IV.  Reasonableness  of  return,  39—60. 

a.  Factors  to   be  considered  in  determining  reasonablenetUf 
39-47. 

1.  In  general. 

2.  Economic  conditions,  39—41* 
P.U.R.1922D. 
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3.  Attraction  of  capital,  42,  43. 

4.  Cost  of  money,  44. 

5.  Existence  of  surplus,  43, 

6.  Recoupment,   46, 

7.  Franchise  contract,   47. 

h.  ReasonaJ)leness  of  return  as  a  whole,  48. 
o.  Reasonableness  of  specific  amounts,  49^60* 

1.  Auttnnohiles,  49. 

2.  Electricity,  SO,  SI. 

3.  Gas,  62—55. 

4.  Telephones,  50,  57, 

5.  Wat^,   SS—eo. 
V.  Confiscation,   61, 

Duty  of  court  finding  rate  unreasonable  to  fix  reasonable  rate  wben  old 
rates  are  unremunerative  upon  any  reasonable  valuation  of  property, 
see  Rates,  1. 
Deduction  of  annual  rental  from  gross  revenue  when  value  of  property 

is  not  included  in  rate  base,  see  Valuation,  70. 
Discussion  of  revenues  from  coke  and  tar  produced  in  the  manufacture 
of  gas,  p.  136. 

Discussion  of  revenues  from  coke,  tar,  and  ammonia  produced  as  a 
by-product  in  the  manufacture  of  gas,  p.  436. 

I.  Powers  of  Commissions, 

Power  of  Commission  to  order  extension  as  dependent  upon  prospective  re- 
turn, see  Service,  7. 

1.  The  determination  of  the  reasonableness  of  expenditures  incurred 
in  obtaining  new  business  properly  falls  in  the  regulatory  powers  of  the 
Department  of  Public  Works.  State  ex  rel.  Spokane  v.  Kuykendall  (Wash. 
Sup.  Ct. )  467. 

II.  Basis  of  return. 

Measures  of  value,  see  Valuation,  4-16. 

Allowance   of   return   upon   money   reasonably   invested   in   additions   and 
betterments,  see  Valuation,  45. 

2.  A  reasonable  return  should  not  be  based  on  the  capital  stock  when 
it  is  self-evident  that  there  is  a  great  deal  more  investment  in  the  property 
than  the  capital  stock,  nor  should  the  rate  yield  a  reasonable  return  on 
the  investment  and  at  the  same  time  be  sufficient  to  take  care  of  interest 
on  outstanding  debts.    Re  Home  Teleph.  Co.  (S.  C.)  21. 

III.  Consideration  of  operating  expenses. 

a.  In  general. 

Adjustment  of  expenditures  in  a  period  of  increased  cost,  see  infra,  41. 
Effect  of  excessive  operating  expenses  upon  reasonableness  of  return,  see 

infra,  44. 
F.U-R.1922D. 
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Effect  of  operating  expenses  on  reasonableness  of  return,  see  infra,  49. 

Determination   of   reasonableness   of   expenditures   as  a  matter   subject  to 

Commission  regulation,  see  supra,  1. 
Elimination  from  rate  base  of  bond  discount  which  has  been  amortized,  see 

Valuation,  43. 

Discussion  of  operating  expenses  as  dependent  upon  the  size  of  a 
gas  system  irrespective  of  the  sales  on  which  the  rate  is  computed,  p.  254. 

{Statement  that  a  pension  system  for  employees  should  be  put  within 
a  reasonable  time  on  a  permanent  actuarial  basis,  since  otherwise  the  cost 
in  the  latter  years  would  bectme  prohibitive,  p.  630. 

Discussion  of  payments  to  a  parent  company  for  services  and  supplies, 
p.  798. 

3.  The  estimated  actuarial  cost  of  a  pension  system  for  employees 
should  not  be  allowed  as  an  operating  expense  when  the  pension  system 
has  not  been  put  in  effect,  since  the  utility  company  should  first  establish 
the  system  and  then  justify  its  cost  as  a  part  of  operating  expenses.  Re 
San  Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

4.  No  allowance  should  be  made  in  operating  expenses  for  a  company 
magazine  which  the  company  proposes  to  establish  since  it  is  the  company's 
duty  to  take  the  initiative  in  putting  such  beneficial  changes  in  efi'ect  before 
asking  the  consumers  to  share  in  the  expense.  Re  San  Joaquin  Light  &  P. 
Corp.  (Cal.)  595. 

5.  A  telephone  company  operating  at  a  deficit  should  not  be  allowed 
an  item  of  dividends  d»»clared.     Re  Home  Teleph.  Co.   (S.  C.)   21. 

6.  An  addition  of  48  per  cent  to  108  per  cent  to  construction  cost  to 
cover  engineering  expense,  plant  supervision,  fuel,  and  general  expense  is 
excessive.    Morris  v.  Northwestern  Bell  Teleph.  Co.   (S.  D.)   769. 

ft.  Cotnmission  expenses, 

7.  That  part  of  the  cost  of  a  Commission  rate  proceeding  not  already 
paid  from  the  operating  account  was  amortized  over  a  three-year  period. 
Cauftiel  v.  Johnstown  Water  Co.   (Pa.)   35. 

•  8.  Tlie  expense  of  trying  a  rate  case  in  which  a  utility's  tariff  is 
not  sustained  should  be  reimbursed  by  drawing  upon  the  excess  revenue 
collected  under  the  excessive  rate  instead  of  being  charged  to  operating 
expenses,  when  these  rates  have  been  coUcted  for  a  long  period.  Re 
Mountain  City  Water  Co.   (Pa.)   762. 

9.  A  claim  for  probable  expenses  to  be  incurred  in  a  pending  proceeding 
was  disallowed  when  there  was  nothing  in  the  evidence  to  warrant  an 
expert  and  technical  set  up  of  operating  expenses  in  order  that  the  merits 
of  the  applicant's  position  might  equitably  be  determined.  Re  Mountain 
City  Water  Co.   (Pa.)   762. 

o.  Taxes, 

m 

Fair  return  in  view  of  fact  that  Federal  income  tax  is  included  in  operating 

expenses,  see  infra,  42. 
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10.  Federal  income  tax  %vas  excluded  from  operating  expenses  in  deter- 
mining whether  a  public  utility  company  had  been  earning  a  fair  return. 
Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)  595. 

11.  A  reasonable  estimate  of  state  tax  as  an  operating  expense  is 
an  allowance  equal  to  the  amount  which  will  become  a  lien  upon  the 
property  during  the  year  used  in  determining  the  reasonableness  of  existing 
rates.     Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

12.  Income  tax  is  not  properly  chargeable  as  an  operating  expense.  Re 
Colorado  Power  Co.    (Colo.)    800. 

13.  Federal  income  taxes  paid  by  a  public  utility  company  should  be 
included  in  operating  expenses.  Re  Grangeville  Electric  Light  &  P.  Co. 
(Idaho)   513. 

14.  Federal  income  taxes  were  included  in  the  operating  expenses  of  a 
gas  company  when  the  tax  was  inconsiderable  and  would  make  no  appreci- 
able difference  in  the  rate.     Re  Elmira  Water,  Light  &  R.  Co.   (N.  Y.)  231. 

15.  A  tax  on  bonds  should  be  excluded  from  operating  expenses  when 
the  amount  allowed  for  return  includes  this  tax.  Re  Mountain  City  Water 
Co.  (Pa.)  762. 

16.  Tlie  disallowance  of  the  Federal  income  tax  as  an  operating 
expense  is  not  reversible  error  in  a  proceeding  to  determine  whether  rates 
are  confiscatory,  since  the  stockholder  does  not  pay  a  tax  on  dividends  re- 
ceived from  that  utility  corporation  and  this  exemption  is,  in  effect,  part 
of  the  return.     Galveston  Electric  Co.  v.  Oalveston    (U.  S.  Sup.  Ct.)   159. 

d.  Maintenance  and  replacements, 

Oiscussion  of  the  cost  of  repairing  the  crown  of  a  small  gas  holder 
as  an  operating  expense,  p.  135. 

17.  A  telephone  company  was  allowed  10  per  cent  of  the  estimated 
original  cost  for  maintenance,  replacements,  and  depreciation  reserve.  Re 
Platte  County  Independent  Teleph.  Co.    (Keb.)    303. 

18.  The  excess  cost  of  power  used  %  a  water  utility  which  accrued 
during  a  period  of  repairs  on  an  old  boiler  was  written  down  as  a  mainte- 
nance charge  and  amortized  over  a  period  of  five  years,  it  appearing  that 
the  plates  and  grates  in  the  old  boiler  had  lasted  eight  years.  Re  Mountain 
City  Water  Co.  (Pa.)  762. 

19.  Depreciation  must  be  cared  for  each  year  and  at  the  end  of  the 
year  that  amount  must  be  dropped  and  the  depreciation  for  the  next  year 
considered.     Re  Home  Telepli.  Co.  (S.  C.)   21. 

20.  A  charge  for  painting  a  large  gas  holder,  which  is  not  an  annual 
occurrence,  is  not  a  proper  item  of  operating  expense  Re  Wisconsin-Min- 
nesota Light  &  P.  Co.   (Wis.)   131. 

21.  The  cost  of  replacing  a  worn  out  scale  is  not  a  charge  to  operating 
expense  of  a  gas  company.  Re  Wisconsin-Minnesota  Light  &  P.  Co.  (Wis.) 
131. 

22.  The  cost  of  lumber  used  in  replacing  the  boxing  on  a  gas  main 
on  a  bridge  and  the  cost  of  material  used  in  replacing  a  main  are  imnroper 
charges  to  operating  expenses.     Re   Wisconsin-Minnesota  Light   &  P.  Co. 
(Wis.)  131. 

23.  The  proper  annual  charge  for  maintenance  is  the  amount  normally 
P.U.R.1922D. 
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required  for  that  purpose  during  the  period;  it  is  not  necessarily  the 
amount  actually  expended  within  the  year.  Galveston  Electric  Co.  v.  Gal- 
veston  (U.  S.  Sup.  Ct.)   169. 

24.  In  determining  whether  a  rate  is  confiscatory,  a  street  railway 
company  should  not  be  allowed  as  an  operating  expense  an  amount  for 
the  amortization  of  the  cost  of  maintenance  deferred  during  the  war  period. 
Galveston  Electric  Co.  v.  Galveston   (U.  S.  Sup.  Ct.)   159. 

25.  In  fixing  rates,  consideration  must  be  given  to  an  item  of  increased 
operating  expenses  of  a  telephone  company  incident  to  additional  mainte- 
nance in  connection  with  stub  lines  when  the  company  is  ordered  to 
maintain  such  lines  in  the  future.    Re  Mt.  Vernon  Teleph.  Co.  (Wis.)  139. 

e.  Salaries, 

Employment  of  manager  at  a  very  good  salary  as  it  affects  reasonableness 
of  return,  see  infra,  49. 

26.  A  reasonable  allowance  for  salaries,  made  as  a  book  charge  but 
not  actually  paid,  should  be  considered  as  if  paid  in  determining  the  reason- 
ableness of  operating  expenses,  since  nonpayment  does  not  re.ieve  the  rate 
payer  from  the  responsibility  of  ultimately  making  payment.  Re  Mountain 
City  Water  Co.  (Pa.)  762. 

/.  Interest. 

27.  Interest  accrued  should  be  cared  for  by  the  return  on  investment 
and  cannot  be  charged  to  operating  expense.  Re  Home  Teleph.  Co.  (S.  C.) 
21. 

g.  Advertising, 

28.  Advertising  in  order  to  justify  telephone  rate  increases  either  con- 
templated or  in  effect,  to  set  forth  attractiveness  of  employment  in  the 
company's  service,  or  to  market  the  company's  securities,  should  not  be 
charged  to  subscribers  although  reasonable  public  announoements  of  changes 
in  telephone  equipment  or  in  character  of  service,  issuance  of  directories, 
and  necessary  instruction  in  the  use  of  telephone  mechanism  may  be.  Re 
New  York  Teleph.  Co.   (N.  Y.)   18. 

h.  Uncollectible  revenue. 

29.  A  telephone  company  should  have  no  accounts  due  from  snbecribers 
and  agents  so  far  as  telephone  service  is  concerned  when  Commission  rules 
provide  that  service  should  be  discontinued  for  failure  or  refusal  to  pay. 
Re  Home  Teleph.  Co.   (S.  C.)   21. 

i.  Loss  in  distribution. 

Discussion  of  unaccounted-for  gas,  p.  254. 

30.  Expense  of  gas  manufacture  must  be  computed  on  the  basis  of 
units  actually  sold  and  not  on  units  produced  when  losses  are  not  due  to 
the  manufacturer's  negligence.    Re  Great  Falls  Gas  Co.  (Mont.)  385. 
P.U.R.1922D. 
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31.  A  water  company  was  ordered  to  make  a  study  of  the  question  of 
saving  in  pumping  filtration  and  other  operating  costs  by  making  expendi- 
tures to  prevent  leakage  of  water,  and  to  report  the  results  of  such  study 
to  the  Commission.    Waynesburg  v.  Waynesburg  Water  Co.  (Pa.)  47. 

32.  More  than  10  per  cent  for  distribution  system  losses  should  not 
be  allowed  as  an  operating  expense  when  there  is  no  high  pressure  gas 
send-out  or  any  other  reason  making  necessary  a  larger  allowance.  Re 
Wisconsin-Minnesota  Light  &,  P.  Co.   (Wis.)    131. 

j.  Charges  to  operation  or  capital, 

33.  An  item  which  represents  a  balance  due  on  land  and  buildings 
of  a  telephone  company  should  not  be  allowed  when  the  land  and  buildings 
are  listed  at  their  true  value.    Re  Home  Teleph.  Co.   (S.  C.)  21. 

34.  An  undistributed  construction  expense  for  the  construction  of  a 
telephone  plant  is  not  properly  listed  as  ^^construction  expense"  but  should 
be  represented  either  in  the  capital  stock  or  in  the  indebtedness  due  by 
the  company.    Re  Home  Teleph.  Co.  (S.  C.)  21. 

Ic.  Future  estimates. 

35.  Production  expenses  of  a  hydroelectric  utility  are  properly  estimated 
on  the  basis  of  a  year  of  average  hydroelectric  power  supply.  Re  San 
Joaquin  Light  k  P.  Corp.   (Cal.)   505. 

36.  An  equitable  and  proper  charge  for  power  used  by  a  water  utility 
should  be  predicated  upon  the  cost  of  coal  used  in  generating  steam  when 
the  property  is  primarily  designed,  and  has  been  operated  except  during  a 
crisis,  as  a  steam  generating  plant  and  the  trend  of  evidence  indicates 
that  it  will  likely  be  operated  as  a  steam  power  plant  in  the  future, 
although  during  the  past  year  an  electric  power  plant  has  been  used  for  a 
time  at  a  greater  cost  pending  repairs  upon  a  steam  boiler.  Re  ^lountain 
City  Water  Co.   (Pa.)   762. 

I.  Eotpenses  of  particular  utilities. 

Annotation  on  economy  of  operation  of  one-man  cars,  p.  850. 
Table  showing  unit  costs  of  gas  production,  p.   118. 
Discussion  of  the  cost  of  coal  gas  production,  p.  133. 
Discussion  of  the   effect   of  a  coal   strike  upon   estimates  of   future 
operating  expenses  of  a  gas  company,  p.  433. 

Discussion  of  the  expenses  of  water  gas  production,  p.  437. 

37.  The  motor  vehicle  of  the  present  day  is  the  most  rapid  and  feasible 
method  yet  devised  for  looking  after  the  maintenance  of  telephone  service, 
and  aside  from  the  rapidity  furnished  through  motor  vehicles,  their  use 
results  in  a  saving  of  funds.    Re  Home  Teleph.  Co,  (S.  C.)  21. 

38.  The  costs  incurred  by  a  gas  company  in  connection  with  a  rate 
case  before  a  Commission,  the  greater  part  of  which  consist  of  valuation 
costs,  should  be  amortized  over  a  period  of  ten  years  rather  than  a  period 
of  five  years  when  it  is  improbable  that  valuations  would  be  made  every 
five  years.  Re  Wisconsin-Minnesota  Light  k  P.  Co.  (Wis.)  131. 
P.U.R.1922D. 
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IV.  Reasonableness  of  return, 

a.  Factors  to  he  considered  in  determining  reasonableness, 

1.  In    general. 

Disallowance  of  Federal  income  tax  as  not  reversible  error  when  stockholder 

docs  not  pay  tax  on  dividends,  see  supra,  16. 
8ale  of  automobile  operative   rights  under  conditions  which  would  result 

in   insullieient  return   unless   rates  are  excessive,   see   Consolidation, 

Merger,  and  Sale,  1. 
Lack  of  financial  ability  to  perform  corporate  obligations  as  no  excuse  for 

inadequate  service,  see  Service,  3. 
Kefusal  of  permissipn  to  turn  back  cars  at  threshold  of  business  district 

although  that  part  of  track  is  nonproductive  mileage,  see  Service,  28. 
Extent  of   territory   served   and    limited   number   of   patrons   as   affecting 

reasonableness  of  rates,  see  Service,  32. 
Deduction  of  accrued  depreciation  as  affected  by  past  earnings,  see  Valua- 

TION,  26. 
Deficiency  in  return  as  a  measure  of  going  value,  see  Valuation,  81. 
Past  deficit  as  not  constituting  going  value,  see  Valuation,  85. 

Discussion  of  Federal  corporate  income  tax  as  a  factor  affecting  rate 
of  return,  p.  256. 

Discussion  of  a  return  sufficient  to  insure  healthy  public  service  rather 
than  provide  bare  sustenance,  p.  389. 

Discussion  of  the  inclusion  of  Federal  income  tax  in  operating  expenses 
as  it  affects  reasonableness  of  return,  p.  625. 

Discrssion  of  a  reasonable  return  on  overbuilt  utility  plants,  p.  662. 

2,  Economic  conditions, 

39.  Economic  depression  prevailing  all  over  the  country  and  reflected 
in  a  considerable  curtailment  of  use  of  power  by  agrieultural  consumers 
of  an  electric  utility  justifies  a  temporary  sacrifice  of  a  portion  of  the 
full  return  in  order  to  furnish  service  at  reasonable  rates.  Re  San  Joaquin 
Light  &  P.  Corp.  (Gal.)  595. 

40.  The  fact  that  prices  are  being  substantially  reduced  and  that  the 
countr>'  is  in  a  period  of  depression  is  no  reason  for  refusing  a  public 
utility  rate  which  will  produce  a  fair  return.  Re  Platte  County  Independent 
Teleph.  Co.   (Neb.)   303. 

41.  A  public  utility  must  face  the  fact  that  in  a  period  of  increased 
cost,  it  is  its  duty  to  adjust  expenditures  to  meet  these  costs  rather  than 
to  expect  to  exact  from  the  public  the  full  measure  of  such  cost  by  means 
of  increased  rates;  and  during  a  period  of  economic  readjustment,  which 
is  entailing  hardships  upon  the  public  as  a  whole,  a  telephone  corporation 
should  not  be  allowed  to  continue  to  enjoy  practically  the  full  measure  of 
increased  rates  allowed  as  a  result  of  war  conditions.  Re  Kew  York 
Teleph.  Co.    (N.  Y.)   18. 

P.U.R.1922D. 
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3.  Attraction  of  capital. 

Keturn   adequate   to   attract   capital   for   improvements   and   extensions   in 

service,  see  infra,  53. 
Return  adequate  to  attract  capital  to  finance  large  program  of  extensions, 

see  infra,  58. 

42.  An  electric  utility  was  allowed  a  return  of  8  per  cent  it  being 
taken  into  consideration  that  the  rate  of  return  should  be  sufficiently 
attractive  to  enable  the  utility  to  secure  money  as  needed  for  extensions 
and  betterments  and  also  that  the  Federal  income  tax  was  included  in 
operating  expenses,  the  rates  required  to  produce  this  return  not  being 
unreasonable  for  the  service  rendered.  Re  Grangeville  Electric  Light  &  P. 
Co.    (Idaho)    513. 

43.  The  rate  of  return  which  a  public  utility  is  entitled  to  earn  is 
that  rate  which  will,  with  proper  eflfect  on  the  part  of  the  utility,  attract 
a  sufficient  number  of  investors  to  furnish  the  additional  capital  necessary 
to  meet  obligations  to  the  public  in  the  way  of  additions  and  better- 
ments, and  this  rate  of  return  must  take  into  account  local  as  well  as 
general  conditions.     Re  Platte  County  Independent  Teleph.  Co.   (Neb.)   303. 

4.  Coat  of  money. 

44.  A  public  utility  company  is  not  necessarily  entitled  to  a  net  return 
of  10  per  cent  instead  of  8  per  cent  upon  a  showing  that  it  pays  8  per 
cent  to  a  large  number  of  its  security  holders,  since  public  utilities  can- 
not expect  to  collect  from  consumers  such  rates  as  will  continue  to  pay 
expenses  and  furnish  a  fair  return  when  investment  and  operating  expenses 
may  be  excessive.     Pfatf  v.  Adirondack  Power  &  Light  Corp.   (N.  Y.)   655. 

5.  Existence  of  surplus, 

45.  A  public  utility  should  be  allowed  a  return  sufficient  to  create  a 
surplus  each  year  in  order  to  guard  against  unforeseen  expenditures.  Re 
PJatte  County  Independent  Teleph.  Co.    (Neb.)    303. 

O.  Recoupment. 

46.  A  telephone  company  was  refused  a  return  sufficient  to  create 
a  depreciation  reserve  to  oflTset  an  alleged  failure  in  the  past  on  the  part 
of  the  public  to  pay  sufficient  revenues  to  provide  this  fund,  where  the 
company  had  during  the  time  it  failed  to  create  a  sufficient  depreciation 
fund,  earned  a  substantial  surplus.  Re  Platte  County  Independent  Teleph. 
Co.   (Neb.)   303- 

7.  Franchise  contract. 

Abandonment  of  unprofitable  service  imless  burdensome  franchise  provisions 
are  amended,  see  Service,  19. 

47.  The  fact  that  a  public  utility  is  operating  under  a  franchise 
contract  does  not  make  it  any  the  less  entitled  to  a  fair  and  reasonable 
return  upon  its  investment  in  addition  to  the  allowance  for  operating 
P.U.R.1922D.  59 
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expenses,  taxes,  and  depreciation,  necessary  to  enable  it  to  give  efiScient 

service.    State  ex  rel.  Spokane  v.  Kuykendall   (Wash.  Sup.  Ct.)  467. 

h.  Re€isonabl€ne8s  of  return  as  a  whole, 

48.  Separate  communities  served  by  a  large  telephone  company  should 
not  be  burdened  with  losses  due  to  the  retirement  of  property  in  other 
exchanges  but  a  depreciation  reserve  should  be  provided  to  meet  the  re- 
tirement  losses  in  each  individual  exchange.  Re  Wisconsin  Teleph.  Co. 
(Wis.)  368. 

c.  Jteitsonahleness  of  specific  amounts, 

1,  Automobiles, 

49.  The  operators  of  an  automobile  truck  line  were  authorized  to 
collect  rates  yielding  an  annual  return  of  about  6  per  cent  on  the  valuation 
of  the  property  devoted  to  the  public  service,  in  consideration  of  tiie 
operating  expenses  and  the  employment  of  a  manager  at  a  very  good  salary. 
Re  Tolton  (Utah)   676. 

2.  Electricity. 
Amount  allowed  an  electric  utility  for  return,  see  supra,  42. 

50.  An  average  rate  of  return  of  8.29  per  cent  during  the  past  was 
held  not  to  indicate  an  excessive  and  exorbitant  return  necessitating  a 
reduction  in  the  rate  base  on  account  of  the  investment  of  exhorbitant 
earnings  in  the  property.    Re  San  Joaquin  Light  &  P.  Corp.  (Cal.)  595. 

51.  A  return  of  7  per  cent  is  wholly  inadequate  for  an  electric  utility 
when  that  is  also  the  legal  rate  of  interest.  Re  San  Joaquin  Light  & 
P.  Corp.   (Cal.)   595. 

3,  Oas, 

52.  A  gas  company  was  allowed  a  return  of  8  per  cent  upon  the  rate 
base,  it  being  presupposed  and  implied  that  reasonably  adequate  gas  service 
would  be  rendered.     Re  Eaton  Rapids  (Mich.)   94. 

53.  A  gas  utility  was  allowed  a  return  of  not  leas  than  7  nor  more 
tlmn  8  per  cent  on  its  rate  base  as  a  rate  of  return  adequate  to  attract 
capital  for  improvements  and  extensions  of  its  service.  Re  Great  Falls 
Gas  C6.  (Mont.)  385.  ^ 

54.  A  gas  company  was  allowed  rates  calculated  to  pay  a  return  of 
approximately  8  per  cent,  taking  into  consideration  the  company's  miscel- 
laneous revenues  from  sale  of  gas  appliances  etc.  Re  Elmira  Water,  Light 
&  R.  Co.    (N.  Y.)    231. 

55.  A  gas  company  was  allowed  for  annual  return  8  per  cent  of  its 
rate-making  value.     Re  Wisconsin-Minnesota  light  &  P.  Co.   (Wis.)  131. 

4.  Telephones, 

66.  A  telephone  utility  was  allowed  an  annual  return  of  7}  per  cent 
P.U.R.1922D. 
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on  the  fair  value  of  its  property.     Re  Platte  County  Independent  Teleph. 

Co.    (Neb.)   303. 

57.  An  actual  deficit  in  telephone  revenues,  after  taking  care  of  the 
actual  necessary  expenses  incurred  in  the  operation  and  maintenance  of 
the  property  and  a  return  of  8  per  cent,  must  be  cared  for  if  tl^e  company 
is  to  continue  to  furnish  the  service  to  its  patrons  that  it  must  furnish 
so  long  as  it  is  in  business.    Re  Home  Teleph.  Co.  (S.  C.)  21. 

* 

5.  Water, 

58.  A  return  on  the  value  of  water  property  at  the  rate  of  7.25  per 
cent  was  held  sufficient  to  enable  the  company  to  furnish  safe,  proper,  ami 
adequate  service  to  its  customers  and  to  attract  capital  to  finance  a  large 
program  of  extensions,  it  appearing  that  the  cost  of  money  is  going  down. 
Re  Elizabethtown  Water  Co.   (N.  J.)   215. 

50.  A  water  utility  was  allowed  an  annual  return  of  7  per  cent.  Cauf- 
fiel  V.  Johnstown  Water  Co.  (Pa.)  35. 

60.  A  water  utility  was  held  to  be  entitled  to  a  return  of  7  per  cent 
per  annum,  on  the  fair  value  of  its  property,  and  an  annual  allowance 
for  depreciation.    Waynesburg  v.  Waynesburg  Water  Co.  (Pa.)  47. 

F.  Confiscation, 

Exclusion  of  amount  for  amortization  of  cost  of  maintenance  deferred  during 
war  period,  in  determining  whether  rate  is  confiscatory,  see  supra,  24. 

Allowance  of  hypothetical  brokers'  fees  in  valuation  for  the  purpose  of 
determining  whether  rates  are  confiscatory,  see  Valuation,  41. 

61.  Rates  fixed  by  ordinance  producing  an  insufficient  return  need  not 
necessarily  be  enjoined  for  the  future,  since  a  rate  ordinance  invalid  when 
adopted  may  later  become  valid,  just  as  an  ordinance  valid  when  nmde 
may  become  invalid  by  change  in  conditions.  Galveston  Electric  Co.  T. 
Galveston   (U.  S.  Sup.  Ct.)   169. 

REVENUES. 

Generally,    see   Rbtubn. 

Miscellaneous  revenues  from  sale  of  gas  appliances  as  affecting  rea- 
sonableness of  return,  see  Retubn,  54. 

Deduction  of  annual  rental  from  gross  revenue  when  value  of  prop- 
erty is  not  included  in  rate  base^  see  Valuation,  70. 

REVIEW. 

See  Appeal  and  Revisw. 

REVOCATION. 

Revocation  and  abandonment  of  operative  rights,  see  Cebtifioaixs  of 
Convenience  and  Necessitt,  12,  13. 

RIGHTS  OF  WAT. 

Valuation  of  right  of  way  and  franchise,  see  Valuation,  91,  92. 
P.U.R.1922D. 
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RUUBS  AND  REGULATIONS. 

Rates  and  regulations  as  largely  discretionary  with  Commission,  nee 

Appeal   and  Review,   4. 
Deposit  or  guaranty  of  payment,  see  Payment,  1. 
Unreasonableness  of  rule  requiring  applications  for  use  of  water  to  be 

made   by   owner   of   premises,   see  Service,   2. 
Duty  to  publish  and  explain  optional  extension  rule,  see  Sebvicb,  10. 
Rates  for  emergency  telephone  calls,  see  Sebvioe,  33. 

RURAL   TELEPHONES. 

Permitting  subscribers  to  complete  calls  through  operators  of  second 
exchange   as   discriminatory,   see   Discrimination,   13. 

Extent  of  territory  served  and  limited  number  of  patrons  as  affecting 
reasonableness  of  rates,  see  Service,  32. 

Loading  of  telephone  lines,  see  Service,  34. 

Duty  of  rural  telephone  company  to  maintain  stub  lines,  see  Service, 
35. 


Commission  jurisdiction  to  consider  the  question  of  the  operation  of 
oae-man  cars  as  a  matter  affecting  service,  see  Service,  6. 

SALARIES  AND   WAGES. 

As  an  operating  expense,  see     Return,  26. 

SALE. 

See  Consolidation,  Merger,  and  Sale. 

SCHEDULES. 

Expanding  operative  rights  by  filing  tariff  which  would  accomplish 
this  result  indirectly,  see  Certificates  of  Convenience  and  Ne- 
cessity, 10. 

(Commission  power  to  change  discriminatory  railroad  rate  when  sueh 
change  impairs  general  rate  scheme,  see  Discrimination,  2. 

Rate  schedules,  see  Rates,  13,  14. 

Reparation  because  of  failure  to  explain  optional  forms  of  rates,  see 
Reparation,  1. 

SEALING. 

Sealing  of  meters  in  order  to  reduce  minimum  charge,  see  Rates,  24. 

SECURITY   ISSUES. 
/.  In  general,   1,  2, 

II,  Powers  and  duties  of  ConimissionSf  3—5. 
///.  Purpose,    6—13. 
IV.  Value  of  praperty  covered,  14,  16, 

V.  Interest,  10. 

VI.  StocU  dividend,  17. 

I.  In  general. 

Exclusion  of  tax  on  bonds  as  an  operating  expense,  see  Return,  15. 
P.U.R.1922D. 
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Disallowance  of  expense  of  advertising  to  m^irket  company's  securities>  see 

Retckn,  28. 
Valuation  for  purpose  of  issuing  securities,  see  Valuation,  19,  20. 
Bond  discount  as  a  charge  to  capital,  see  Valuation,  43,  44. 
Expenditures  for  bond  discount  and  stock  and  bond  expenses  as  elements 

entering  into  determination  of  fair  value,  see  Valuation,  44. 

Discussion   of  the   capitalization   of   public  utilities,   p.   114. 

1.  A  public  notice  of  sixty  days  of  a  contemplated  increase  in  security 
issues  was  considered  sufficient  for  the  purpose  of  issuing  the  securities 
although  they  were  eventually  authorized  in  an  amount  differinng  from 
the  original  notice  because  of  a  change  in  plan  ordered  by  the  Commis- 
sion.    Re  Platte  Valley  Teleph.  Co.    (Neb.)    740. 

2.  The  form  of  mortgage  of  an  interstate  public  utility  company  is 
not  objectionable  because  it  covers  the  property  in  other  states  than 
the  state  in  which  a  bond  issue  is  authorized  when  the  property  in  the 
other  states  is  similarly  obligated  to  pay  for  expenditures  in  all  the 
states  where  the  utility  operates.  Re  New  England  Teleph.  &  Teleg.  Co. 
(N.  H.)   211. 

//.  Power  atid  duties  of  Commissions. 

3.  The  California  Commission  is  not  authorized  to  permit  a  stock 
issue  for  the  purjiose  of  reimbursing  the  treasury  of  a  utility  when 
income  has  not  yet  been  expended  to  pay  an  indebtedness  to  be  assumed 
upon  the  purchase  of  another  utility  business,  and  when  no  surplus 
earnings  have  been  invested  in  the  business.  Re  California  Transit  Co. 
(Cal.)   284. 

3a.  When  moneys  have  been  advanced  as  loans  to  a  public  utility 
for  the  purpose  of  discharging,  and  which  were  used  to  discharge,  in- 
debtedness incurred  in  the  acquisition,  development,  and  construction  of 
the  utility's  plant  and  facilities,  the  Ohio  Commission,  under  §  614-53, 
General  Code,  has  authority  to  order  the  issue  of  stocks  and  bonds  for 
the  discharge  or  refunding  of  the  obligations  so  incurred,  whether  in- 
curred during  or  prior  to  the  live-year  period  fixed  in  that  section.  Trum- 
bull &  M.  Water  Co.  v.  Public  Utilities  Commission    (Ohio  Sup.  Ct.)   658. 

4.  The  Commission  should  not  substitute  its  judgment  for  the  judg- 
ments of  the  trustees  of  a  water  district  asking  authority  to  issue  bonds 
for  extensions  and  improvements  permitted  by  law  when  these  extensions 
and  improvements  are,  in  the  opinion  of  the  trustees,  essential  to  the 
proper  maintenance  of  the  property  and  rest  upon  the  advice  of  com- 
petent  engineers.     Re   Kennebec   Water   District    (Me.)    545. 

5.  The  stocks  and  bonds  act  of  the  state  of  Nebraska  contemplates 
that  the  state  may  reasonably  'scrutinize  the  purchase  price  of  utility 
property  and  the  securities  to  be  sold  to  secure  that  purchase  price.  Re 
Platte  Valley  Teleph.  Co.    (Neb.)    740. 

III,  Purpose, 

6.  There  is  no  objection  to  the  refunding  of  funded  debt  through  the 
P.U.R.1922D. 
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issue  of  stock,  provided  a  company's  properties  are  reasonably  capitalized. 

Re  East  Bay  Water  Co.  (Cal.)  378. 

7.  Stock  should  not  be  issued  to  acquire  a  certificate  of  public  con- 
venience and  necessity  which  has  been  granted  by  a  Commission  without 
any  fee.     Re  Jones  (Cal.)   58C. 

8.  A  water  district  organized  under  the  Maine  statute  may  issue  bonds 
to  reimburse  its  sinking  fund  for  money  used  to  acquire  property.  Re 
Kennebec  Water  District   (Me.)   545. 

9.  A  water  district  organized  under  the  Maine  statute  should  not  be 
authorized  to  issue  bonds  for  paying  a  floating  indebtedness  represented 
by  promissory  notes  for  current  expenses,  or  a  subscription  for  liberty  bonds, 
or  for  discount  on  refunding  bonds.    Re  Kennebec  Water  District  (Me.)  545. 

10.  An  issue  of  bonds  should  not  be  authorized  to  make  proposed  exten- 
sions and  improvements  in  a  public  utility  company's  property,  in  the  ab- 
sence of  any  well  defined  purpose  or  definite  plans  for  the  improvements. 
Re  Winterport  Water  Co.   (Me.)   702. 

11.  A  telephone  utility  which  is  acquiring  the  property  of  another  utility 
should  not  be  allowed  to  issue  stock  to  liquidate  unearned  fixed  charges 
when  those  fixed  charges  run  against  revenue  and  the  revenues  for  the  pay- 
ment of  the  charges  have  not  been  diverted  to  construction.  Re  Platte 
Valley  Teleph.  Co.   (Neb.)   740. 

12.  A  telephone  utility  may  iseue  stock  dollar  for  dollar  in  exchange  for 
the  actual  cost  of  property  of  another  company  which  is  to  be  acquired. 
Re  Platte  Valley  Teleph.  Co.   (Neb.)   740. 

13.  Moneys  obtained  owing  and  unpaid  fgr  the  purpose  of  discharging 
utility  indebtedness  are  not  ''moneys  in  the  treasury  of  the  public  utility," 
within  the  purview  of  §§  614-53,  General  Code  of  Ohio.  The  application 
and  record  in  the  instant  case  did  not  show  that  the  proposed  issue  was 
for  reimbursement  of  moneys  actually  expended  from  income.  Trumbull 
&  M.  Water  Co.  v.  Public  Utilities  Commission  (Ohio  Sup.  Ct.)  558. 

IV,  Value  of  property  covered, 

14.  The  Missouri  Commission  may  not  grant  a  public  utility  company 
permission  to  issue  its  common  stock  in  excess  of  the  value  of  its  property, 
this  limit  being  in  accordance  both  with  the  law  and  sound  business  dis- 
cretion.    Re  Lafayette  Teleph.  CJo.   (Mo.)   722. 

15.  Unearned  dividends  are  not  an  obligation  following  utility  property 
and  cannot  be  included  in  outstanding  indebtedness  to  be  assumed  by  an- 
other utility  issuing  stock  for  the  purchase  of  such  property.  Re  Platte 
Valley  Teleph.  Co.  (Neb.)  740. 

V,  Interest. 

16.  The  authorization  of  a  preferred  stock  issue  bearing  an  Interest  rate 
of  7  per  cent  was  made  in  place  of  an  issue  of  stock  previously  authorized 
to  bear  an  8  per  cent  rate,  on  account  of  the  abnormal  cost  of  money,  with 
a  proviso  for  redemption.    Re  Lafayette  Teleph.  Co.  (Mo.)  722. 
P.U.R.1922D. 
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VI.  Stock  dividend. 

17.  Preferred  stockholders  who,  instead  of  receiving  dividends  for  iboney 
put  into  public  utility  property,  have  allowed  it  to  accumulate  and  to  be 
used  by  the  company  are  entitled  to  a  stock  dividend  representing  the 
amount  of  the  accumulated  surplus,  if  the  directors  have  approved  such  a 
course.    Re  Cumberland  County  Power  k  Light  Co.   fMe.)   538. 

SEUBCTIVB  RINGING. 

Rates  for  secret  call  service  and  code  ringing,  see  Rates,  39. 

SERVICE. 
/.  In  general,  1— d. 

II,  Powers  of  Interstate  Commerce  Commission,  4. 
Ill,  Jurisdiction  and  powers  of  state  Commission,  &^9. 
IV,  Extension  of  service,  lO— 17. 
F.  Abandonment  and  discontinuance,  18'-'20, 
VI.  Service  hy  particular  utilities, 
a.  Express  21, 
&.  Gas,  22—24, 

c.  Interurhan  railways,  23—28, 

d.  Street  railways,  29—31. 

e.  Telephones,    32—36, 
/.  Water,  36. 

/.  In  general. 

Unavoidable  failure  to  maintain  regular  service  over  a  mountain  path  be- 
cause of  snowfalls,  see  Ceetificates  of  Convenience  and  Necessity,  13. 

Duty  to  permit  transfer  of  utility  property  when  purchasing  company  will 
be  able  to  provide  better  service  at  better  rates,  see  Consolidation, 
MnRGER,  and  Sale,  3. 

Requiring  railroad  to  contribute  to  cost  of  constructing  sidetrack  as  not 
taking  property  without  compensation,  see  Constitutional  Law,  6. 

Enforced  discharge  of  railroad's  duty  to  provide  reasonable  facilities  as  not 
taking  property  without  compensation,  see  CbNSTiTUTiONAL  Law,  7. 

Lack  of  court  power  to  restrain  utility  company  from  shutting  off  steam 
service  and  to  procure  a  decree  of  reparation,  see  Coubts,  1. 

Discrimination  as  to  service,  see  Discbimination,  14,  15. 

Automobile  truck  service  as  link  in  steamship  and  motor  truck  line  when 
railroad  and  express  service  is  adequate,  see  Monopoly  and  Competi- 
tion, 5. 

Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 
see  Notice,  1. 

Presumption  that  reasonably  adequate  service  will  be  rendered  when  com- 
pany is  allowed  a  return  of  8  per  cent,  see  Retubn,  52. 

Necessity  of  allowing  adequate  return  in  order  to  insure  continuance  of 
service,  see  Retubn,  67. 

Return  sufficient  to  enable  company  to  furnish  safe,  proper,  and  adequate 
service,  see  Retubn,  58. 

P.U.R.1922D. 
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Anuotation  on  duty  to  serve  p.  151. 

1.  A  public  utility  company  was  directed  to  establish  the  practice  of 
holding  monthly  meetings  so  that  district  managers  might  be  kept  informed 
of  rules  and  regulations  and  policies  aflfecting  public  relations.  Re  San 
Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

2.  A  rule  that  all  applications  for  the  use  of  water  shall  be  made  by 
the  owner  of  the  premises  or  by  his  agent  duly  authorized  in  writing,  is 
unreasonable  since  the  utility  company  should  contract  with  any  proposed 
consumer  who  will  comply  with  the  rules.  Wise  v.  Bangor  Water  Co.  (Pa.) 
125. 

3.  A  telephone  company  is  not  relieved  of  its  obligation  to  render  ade- 
quate service  by  showing  lack  of  financial  ability  to  perform  its  corporate 
obligations.     Williams  v.  Liberty  &  Roaring  Branch  Teleph.  Co.   (Pa.)   568. 

//.  Powers  of  Interstate  Commerce  Cam,m,is8ion. 

4.  The  Interstate  Commerce  Commission  has  no  authority  to  authorize 
the  discontinuance  of  a  purely  intrastate  business  of  -a  railroad  whose  situ- 
ation and  ownership  are  such  that  interstate  and  foreign  commerce  will 
not  be  burdened  or  affected  bv  a  continuance  of  that  business.  Texas  v. 
Eastern  Texas  R.  Co.  (U.  S.  Sup.  Ct.)  277. 

///.  Jurisdiction  and  powers  of  state  Commission, 

Invalidity  of  order  requiring  physical  connection  but  not  prescribing  time, 

place,  or  manner,  see  Commissions,  4. 
Commission  jurisdiction  over  complaint  for  damages  because  of  interruptions 

of  power  service,  see  Commissions,  6. 

Annotation  on  powers  and  duties  of  Commissions  with  respect  to  the 
operation  of  one-man  cars,  p.  850. 

5.  The  Department  of  Public  Utilities  has  power,  under  the  Massachu- 
setts statute  to  grant  the  location  of  tracks  with  necessary  connections 
wherever  found  to  be  preferable  in  the  light  of  all  circumstances  for  the 
convenient  transfer  of  passengers;  and  th6  location  of  municipal  buildings 
upon  a  certain  street  is  simply  a  factor  to  be  given  such  weight  a«  may  be 
thought  wise  as  part  of  the  large  problem  of  public  transportation.  Cam- 
bridge V.  Boston  Elevated  R.  Co.    (Mass.  Sup.  Jud.  Ct.)    715. 

6.  The  Commission  has  jurisdiction  to  consider  the  question  of  the 
operation  of  one-man  cars  as  a  matter  directly  affecting  the  service  of  a 
street  railway  company  and  the  safety  and  convenience  of  patrons.  Re 
Helena  Light  &  R.  Co. '(Mont.)   841. 

7.  The  New  Jersey  Board  of  Public  Utility  Commissioners  cannot, 
under  the  limitations  imposed  by  statute,  order  a  public  utility  to  extend 
its  facilities  at  its  own  expense  unless  it  appears  that  the  extension  will 
furnish  suflicient  business  to  justify  the  construction  and  maintenance  of 
the  same  and  the  financial  condition  of  the  utility  reasonably  warrants  the 
original  expenditure  required  in  making  and  operating  such  extension. 
Logec  V.  Hackensack  Water  Co.   (X.  J.)   650. 

8.  A  Commission's  intervention  and  action  compelling  compliance  with 
a  request  for  a  particular  stop  on  a  street  railway  system  can  be  justified 
P.U.R.1922D. 
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only  when  it  is  clearly  and  satisfactorily  proved  that  the  public  safety, 
convenience,  or  accommodation  requires  the  service  demanded  although  it 
may  interfere  more  or  less  with  rapid  transit,  with  street  trafSc,  and 
also  operate  to  deplete  the  revenues  of  the  company,  since  the  establishment 
of  a  stop,  is  primarily  a  managerial  act.  Carroll  v.  Philadelphia  Rapid 
Transit  Co.   (Pa.)   569. 

9.  The  South  Dakota  Commission  has  no  jurisdiction  over  a  complaint 
against  the  interruption  of  telephone  service  on  a  line  wholly  without  the 
state  although  the  utility  is  for  the  most  part  rendering  service  within  the 
state  of  South  Dakota.    Buel  v.  Buel- Adrian  Teleph.  Co.  (S.  D.)  59. 

JF.  Extension   of  service. 

Unreasonableness  of  rule  requiring  applications  for  use  of  water  to  be  made 

by  owner  of  premises,  see  supra,  2. 
Commission  power  to  order  utility  to  extend  facilities  at  its  own  expense 

as  dependent  upon  prospective  return,  see   supra,   7. 
Eefusal  to  make  gas  extensions  as  discriminatory,  see  Discbimiivation,  14, 

15. 
Denial  of  reparation  for  cost  of  service  extensions,  see  Reparation,  2. 

Annotation  on  service  extensions,  p.  151. 

10.  An  extension  rule  and  an  optional  rule  for  guaranteeing  revenue 
from  an  extension  should  be  explained  and  offered  to  consumers  so  that 
they  may  take  advantage  of  the  more  favorable  rule  in  each  case.  Re  San 
Joaquin  Light  &  P.  Corp.    (Cal.)    595. 

11.  A  public  utility  company  requiring  consumers  to  sign  contracts 
guaranteeing  amounts  based  upon  estimated  costs  of  extensions  should  sub- 
mit to  each  contract  holder  a  statement  of  the  actual  cost  of  the  extension 
and  give  him  the  option  of  adjusting  his  contract  to  the  basis  of  the  actual 
cost.     Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

12.  A  consumer  who  has  signed  a  ^contract  relative  to  advances  or  guar- 
anties for  the  extension  of  service  should  be  supplied  with  a  copy  of  the 
extension  contract  and  an  itemized  statement  of  the  cost  of  the  extension. 
Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)    595. 

13.  Extensions  authorized  by  the  Department  of  Public  Utilities  may 
be  made  without  compliance  with  a  municipal  ordinance  requiring  a  permit 
cr  license  from  city  officials  before  proceeding  with  the  work  of  construe 
tion.     Cambridge  v.  Boston  Elevated  R.  Co.  (Mass.  Sup.  Jud.  Ct.)   715. 

14.  A  telephone  utility  was  authorized  to  impose  a  charge  for  poles  in 
excess  of  tw^o  set  on  private  grounds  in  extending  drops  from  lead  to  a  sub- 
scriber's residence.    Re  Platte  CJounty  Independent  Teleph.  Co.   (Neb.)   303. 

15.  A  guarantee  of  revenue  which  is  ordered  as  a  condition  precedent 
lo  requiring  a  public  utility  company  to  extend  service  should  be  in  such 
form  that  the  company  can  use  it  as  a  basis  to  negotiate  a  loan  to  finance 
the  extension.     Fair  Haven  v.  Tintem  Manor  Water  CJo.  (N.  J.)   648. 

16.  A  water  utility  should  not  be  permitted  to  impose  a  charge  for 
installing  a  service  pipe  connection.     Wise  v.  Bangor  Water  Co.  (Pa.)   125. 

17.  A  water  utility  should  bear  the  cost  of  making  a  necessary  water 
connection  from  its  mains  to  the  curb  although  this  is  a  reconnection  of 
P.U.R.1922D. 
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water  service  discontinued  for  several  years  on  account  of  the  consumer's 
building  an  artesian  well  where  the  original  connection  was  paid  for  by  the 
consumer.     Orris  v.  Mechanicsburg  Gas  &  Water  Co.   (Pa.)   260. 

V*  Abandonment  and  discontinuance. 

Transfer  of  automobile  operative  rights  when  part  of  rights  have  been 
abandoned  and  service  discontinued,  see  Certificate  of  Conveniewcb 
AND  Necessity,  2. 

Annotation  on  abandonment  of  service,  p.  152. 

Discussion  of  the  interests  of  private  business  along  the  lines  of  a  rail- 
way as  not  affecting  the  question  whether  the  service  should  be  curtailed, 
p.  848. 

18.  A  railroad  company  which  voluntarily  permits  a  competing  road  to 
use  an  interchange  track  dedicates  it  to  the  use  of  the  public  and  can  no 
longer  of  its  own  accord  withdraw  its  acquiescence  in  and  permission  of 
such  use.  San  Francisco- Sacramento  R.  Co.  v.  Central  California  Traction 
Co.  (Cal.)  78. 

19.  A  street  railway  company  which  is  operating  at  a  loss  without  pros- 
pect of  recoupment  by  increased  business  should  be  allowed  to  discontinue 
operation  unless  burdensome  franchises  imposing  heavy  paving  expense  are 
amended.    Re  Sault  8te.  Marie  (Mich.)   14. 

20.  An  electric  company  is  not  liable  in  damages  for  interruptions  of 
service  on  account  of  unavoidable  causes  such  as  inability  to  secure  good 
coal  on  account  of  strikes  and  shortage  and  high  water  in  a  river  when 
the  utility's  contract  and  rules  provide  that  the  company  shall  not  be  obli- 
gated to  deliver  power  when  prevented  by  causes  reasonably  beyond  its 
control.  McClintic-Mar shall  Construction  Co.  v.  Philadelphia  Suburban  Gas 
&  E.  Co.  (Pa.)  758. 

VI.  Service  hy  particular  utiliUes, 

Annotation  on  electric  service  p.  154.  ■ 
Annotation  on  railroad  service,  p.  155. 
Annotation  on. telegraph  service,  p.  158. 
Discussion  of  reversal  of  power  p.  606. 

a.  Express, 

Constitutionality  of  order  requiring  express  company  to  render  pick-up  and 

delivery  service,  see  Constitutional  Law,  4. 
Requirement  that  express   company   render   pick-up   and   delivery   service 

for  a  packing  company  as  not  constituting  preference  or  discrimination, 

see  Discrimination,  8. 

21.  A  Commission  order  requiring  an  express  company  to  render  pidc-np 
and  delivery  service  to  a  place  of  business  which  is  no  further  from  the 
express  office  than  other  places  of  business  accorded  this  aervioe  is  reason- 
able especially  where  it  appears  that  the  customer's  place  of  business  and 
the  express  office  are  connected  by  a  paved  street,  that  the  customer  fur- 
P.U.R.1922D. 
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nishes  a  greater  tonnage  than  any  other  concern  in  the  city,  and  that  the 
express  company  extends  this  service  to  several  of  the  customer's  competi- 
tors  in  other   cities   where  the   distances   to   be  traversed  are   materially 
greater.    John  Morrell  &  Co.  v.  American  R.  Express  Co.   (S.  D.  Sup.  Ot.) 
348. 

b.  Oaa. 

Annotation   on  gas   service,   p.   155. 

22.  The  monthly  average  heating  value  of  gas  when  tested  at  any  point 
within  1  mile  of  the  center  of  distribution  was  fixed  at  530  British  thermal 
units  per  cubic  foot.    Re  Eaton  Rapids  (Mich.)  94. 

23.  A  gas  company  was  ordered  to  maintain  the  pressure  at  the  outlet 
of  each  consumer's  meter  between  a  2- inch  water  column  and  a  lO-mch  water 
column.    Re  Eaton  Rapids   (Mich.)   94. 

24.  Gas  should  never  contain  more  than  a  trace  of  hydrogen  sulphide 
as  determined  by  the  standard  method  of  the  United  States  Bureau  of 
Standards.    Re  Eaton  Rapids  (Mich.)  94. 

c.  Interurhan  railways, 

25.  The  operation  of  a  one-man  interurhan  car  weighing  approximately 
eight  tons  and  equipped  with  safety  devices  should  not  be  prohibited  because 
of  assertions  that  being  light,  it  might  easily  be  derailed  and  precipitated 
over  an  embankment.  Chesley  v,  Androscoggin  &  K.  Street  R.  Co.  (Me.) 
534. 

26.  The  slight  inconvenience  to  passengers  occasioned  by  the  necessity 
for  entering  and  leaving  a  one-man  interurhan  car  by  the  right  hand  door 
at  the  front  end  is  not  sufficient  reason  for  prohibiting  the  use  of  such  cars. 
Chesley  v.  Androscoggin  &  K.  Street  R.  Co.   (Me.)   534. 

27.  A  large  interurban  car  equipped  with  double  trucks,  should  not  be 
operated  by  only  one  man  over  a  route  crossing  steam  railroads  when  large 
numbers  of  school  children  and  workmen  are  carried  in  addition  to  freight. 
Re  Helena  Light  &  R.  Co.   (Mont.)   841. 

28.  An  interurban  railway  company  was  refused  permission  to  turn  back 
its  cars  at  the  threshhold  of  the  business  district  of  a  city  although  the 
track  through  this  district  was  called  nonproductive  mileage.  Re  Helena 
Light  &  R.  Co.   (Mont.)   841. 

d.  Street  railways. 

Commission  jurisdiction  to  consider  the  question  of  the  operation  of  one- 
man  cars  as  a  matter  affecting  service,  see  supra,  6. 

Justification  for  (I!ommission  intervention  and  action  compelling  compliance 
with  a  request  for  a  particular  stop  on  a  street  railway  system,  see 
supra,  8. 

Operation  of  one-man  interurban  cars,  see  supra,  25-27. 

Annotation  on  adequacy  of  one-man  car  service,  p.  852. 
Annotation  on  safety  of  one-man  car  operation  in  general,  p.  854. 
Annotation  on  operation  of  one-man  cars  on  heavy  grades,  p.  SM. 
P.U.R.1922D. 
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Annotation  on  safety  equipment  on  one-man  cars,  p.  857. 
Annotation  on  safety  rules  for  one-man  car  operation,  p.  859. 

29.  The  elements  of  danger  due  to  street  car  operation  were  not  found 
to  have  been  materially  increased  by  reason  of  the  adoption  of  the  skip-stop 
system.     Carroll  v.  Philadelphia  Rapid  Transit  Co.    (Pa.)    569. 

30.  A  contention  that  the  business  of  certain  individuals  has  been  af- 
fected adversely  by  reason  of  the  abolition  of  certain  stops  on  a  street  rail- 
way system  is  not  in  itself  a  sufficient  reason  for  granting  an  application 
for  a  stop,  but  it  is  a  fact  to  be  considered  with  other  facts  and  circiun- 
stances,  since  the  accommodation  of  a  business  section  or  of  a  large  number 
of  persons  who  in  their  business  dealings  and  transactions  would  be  ben- 
efited and  accommodated  by  one  or  more  stops  should  invite  serious  con- 
sideration.    Carroll  v.  Philadelphia  Rapid  Transit  Co.    (Pa.)   569. 

31.  The  fact  that  a  car  rider  has  to  walk  a  few  hundred  feet  to  get  a 
car  cannot  be  said  to  make  the  service  inadequate  or  unreasonably  incon^ 
venient  so  as  to  require  the  abolition  of  skip-stops.    Carroll  v.  Philadelphia 

•Rapid  Transit  Co.   (Pa.)   569. 

e.  Telephones, 

Annotation  on  telephone  service,  p.  158. 

32.  A  rural  telephone  company  on  account  of  the  extent  of  the  territory 
served  and  the  limited  number  of  patrons  to  be  secured,  cannot  be  expected 
to  collect  the  same  rates  or  render  service  of  the  same  character  as  a  utility 
in  a  more  populous  community.  Bittnef  v.  Mahoning  Rural  Teleph.  Co. 
(Pa.)  32. 

33.  A  telephone  company  which  renders  only  emergency  service  during 
certain  hours  should  file  as  a  part  of  its  tariff  schedule  a  rule  in  which 
such  emergency  calls  are  clearly  defined  rather  than  leave  the  nature  of  the 
call  to  the  discretion  of  the  operator.  Bittner  v.  Mahoning  Rural  Teleph. 
Co.   (Pa.)   32. 

34.  Rural  telephone  lines  should  not  be  loaded  in  excess  of  twelve  sub- 
scribers on  each  line  excepting  wliere  necessity  requires  a  greater  number 
and  then  only  with  the  approval  of  the  Commission.  Re  Mt.  Vernon  Teleph. 
Co.  (Wis.)  139. 

35.  A  rural  telephone  company  should  maintain  stub  lines  except  when 
a  subscriber  is  so  far  removed  from  the  main  line  that  the  cost  of  repairs 
to  his  line  would  throw  an  unreasonable  burden  upon  the  other  subscribers. 
Re  Mt.  Vernon  Teleph.  Co.  (Wis.)   139. 

/.  Water, 

Annotation  on  water  service  p.  158. 

36.  A  water  company  must  install  a  new  service  pipe  without  charge 
when  the  pipe  extending  from  the  main  to  the  curb  line  in  front  of  a  com- 
plainant's residence  has  burst  on  account  of  freezing.  Shaffer  v.  Conyng- 
ham  Water  Co.  (Pa.)  575. 

SERVICE   CHARGE. 

Service  charge  in  electric  rate  schedule,  see  Rates,  21. 
P.U.R.1922D. 
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SHORTAGE. 

Shortage  of  supply  as  an  excuse  for  refusal  of  extension,  see  Discbim- 
INATION,  14,  15. 

Valuation  of  lease  providing  for  additional  water  supply  during  short- 
age, see  Valuation,  90. 

8IBING8. 

Requiring  railroad  to  contribute  to  cost  of  constructing  sidetrack  as 
not  taking  property  without  compensation,  see  CoNsnTnnoNAL 
Law,  6. 

Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 
see  Notice,  1. 

8INKINO  FUND. 

Depreciation  of  electric  utility  computed  on  6  per  cent  «inking  fund 
basis,  see  Depbbciation,  1. 

Bond  issue  to  reimburse  sinking  fund  for  money  used  to  acquire  prop- 
erty, see  Sbcubity  Issues,  8. 

8KIP-8TOP. 

Justification  for  Commission  intervention  and  action  compelling  com- 
pliance with  a  request  for  a  particular  stop  on  a  street  railway 
system,  see  Sebvicb,  8. 

Skip-stop  system  as  not  increasing  dangers  due  to  street  car  <^>eratioii, 
see  Seevice,  29. 

Reasonableness  of  skip-stop  system  of  railway  operation,  see  Sebvioe;, 
30,  31. 

80UTH  OABOLIKA. 

Duty  of.  Commission  to  fix  just  and  reasonable  rates  notwithstanding 
franchise  agreement,  see  Rates,  6. 

8TANDARD8. 

Standards  for  gas  service,  see  Sebvicb,  22-24. 

8TAKDBT  EQUIPMEirr. 

Deduction  of  value  of  steam  plant  no  longer  used  by  electric  utility 
except  as  a  possible  standby  for  a  railway  company,  see  Valua- 
tion, 62. 

8TAHDBT  8EBVICE. 

Gas  main  as  part  of  rate  base  after  consolidation  of  gas  and  natural 
gas  properties,  see  Valuation,  54. 

8TATION8. 

Commission  jurisdiction  over  complaint  that  railroad  company  refuses 
parking  space  for  taxicabs,  see  Discrimination,  1. 

Refusal  of  railroad  company  to  permit  taxicab  parking  as  not  discrim- 
inatory, see  DlSCEHflNATION,   9. 

8TATUTE8. 

Statutory  limitations  upon  Commission  powers,  see  Commissions,  7»  8. 
P.U.R.1922D. 
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STEAMSHIPS. 

Automobile  truck  service  as  link  in  steamship  and  motor  truck  line 
when  railroad  and  express  service  is  adequate,  see  Monopoly  and 
Competition,  5. 

STEP  SCHEDULES. 

Substitution  of  block  schedule  for  step  schedule,  see  Hates,  17* 

STOCK. 

See  Security  Issues. 

STOCK  DIVIDENDS. 

See  Security  Issues,  17. 

STOCKHOIJ>ERS.  , 

Discrimination  in  favor  of  stockholders,  see  Disobiminatton,  5. 
Compensation  for  stockholders'  sacrifice  in  valuation,  see  Valuation, 
33. 

STORAGE. 

Exclusion  of  buildings  and  structures  used  only  for  storage,  see  Valua- 
tion, 53. 

STREET  RAII.WATS. 

Change  of  overhead  trolley  system  and  installation  of  transmission 
cables  in  duct  line,  see  Highways  and  Streets,  1. 

Increasing  fares  by  filing  new  schedule,  see  Hates,  13. 

Uniform  energy  rate  for  street  railways,  see  Rates,  27. 

Uniform  fiat  rate  for  all  electric  railroads  on  assumption  of  uniform 
load  factor  as  discriminatory,  see  Rates,  29. 

Duty  of  electric  railway  to  pay  demand  charge  although  unable  to  con- 
trol traflSc  demands,  see  Rates,  30. 

Measurement  of  monthly  demand  charge  on  l^ive-mlnute  average  peak 
load,  see  Rates,  31. 

Encouragement  of  trafiic  on  railways  on  certain  hoiidtya  and  Sundays, 
see  Ratis,  32. 

Commission  jurisdiction  to  consider  the  question  of  the  operation  of 
one-man  cars  as  a  matter  affecting  service,  see  Sexvice,  6. 

Justification  for  Commission  intervention  and  action  compelling  com- 
pliance with  a  request  for  a  particular  stop  on  a  street  railway 
system,  see  Service,  8. 

Abandonment  of  unprofitable  service  unless  burdensome  franchise  pro- 
visions are  amended,  see  Service,  19. 

Street  railway  service,  see  Serxice,  29-31. 

Annotation  on  one-man  cars,  p.  84B. 

STREETS. 

See  Highways  and  Streets. 
r.U.R.1922D. 
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STUB  LINES. 

Consideration  of  increased  operating  expenses  of  telephone  company 
incident  to  additional  maintenance  in  connection  with  stub  lines 
which  the  company  is  ordered  to  maintain  in  the  future,  see  Re- 
turn, 25. 

SUNDAY. 

Encouragement  of  traffic  on  railways  on  Sundays,  see  Rates,  32.' 

SUPERINTENI>ENCE. 

Allowance  for  overhead  expenses  of  a  telephone  utility,  see  Valuation, 
31. 

SUPERVISION. 

Addition  to  construction  cost  to  cover  plant  supervision,  see  Return,  6. 

SURPLUS. 

Existence  of  surplus  as  a  factor  affecting  reasonableness  of  returd,  see 
Return,  46. 

SWITCHES' 

Requiring  railroads  to  contribute  to  cost  of  constructing  sidetrack  as 
not  taking  property  without  compensation,  see  Constitutional 
Law,  6. 

Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 
see  Notice,  1. 


Lack  of  municipal  power  to  levy  taxes  to  create  fund  with  which  to 
buy  electric  energy  furnished  for  domestic  use  to  only  a  part  of 
the  residents,  see  Municipalities,  1. 

As  an  operating  expense,  see  Return,  10, 16. 

Allowance  for  overheads  in  a  valuation  of  electric  property,  ^see  Valua- 
tion, 28. 

Taxes  during  construction,  see  Valuation,  34. 

TAXICABS. 

Commission  jurisdiction  over  complaint  that  railroad  company  refuses 
parking  space  for  taxicabs,  see  Discrimination,  1. 

Refusal  of  railroad  company  to  permit  taxicab  parking  as  not  discrim- 
inatory, see  Discrimination,  9. 

TELEPHONES. 

Necessity  of  securing  certificates  for  operation  of  co-operative  associa- 
tion telephone  business,  see  Certificates  op  Convenience  and 
Necessity,  1. 

Lack  of  Commission  jurisdiction  to  pass  on  property  rights  of  parties 
to  a  contract  for  free  service  entered  into  as  part  of  consideration 
for  sale,  see  Commissions,  3. 

Rate  of  depreciation,  see  Depreciation,  12-14. 

Necessity  of  separate  depreciation  reserve  for  each  exehange,  see  Depre- 
ciation, 18. 
P.U.R.1922D. 
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Free  service  as  preferential  and  discriminatory  although  furnished  as 
part  of  consideration  for  sale,  see  Discrimination,  4. 

Discrimination  in  favor  of  stockholders,  see  Discrimination,  5. 

Discrimination  in  telephone  rates  generally,  see  Discrimination,  12,  13. 

Inductive  interference  between  telephone  and  electric  wires,  see  Elec- 
tricity, 1. 

Injunction  against  confiscatory  telephone  rates  fixed  by  ordinance,  see 
Injunction,  1. 

Disapproval  of  ordinance  granting  franchise  to  outside  telephone  com- 
pany when  it  would  create  competitive  condition,  see  Monopoly 
AND  Competition,  12. 

Discount  for  prompt  payment,  see  Payment,  4. 

Mutual  telephone  company  as  not  subject  to  public  utility  law,  see 
Public  Utilities,  1-3. 

Increase  in  depreciation  reserve  ratio  as  indicating  excessive  rates,  see 
Rates,  8. 

Telephone  rates,  see  Rates,  35-40. 

Allowance  for  maintenance,  replacements,  and  depreciation  reserve,  see 
Return,  17. 

Consideration  of  increased  operating  expenses  of  telephone  company 
incident  to  additional  maintenance  in  connection  with  stub  lines 
which  the  company  is  ordered  to  maintain  in  the  future,  see  Rb- 
turn,  26. 

Disallowance  of  expense  of  advertising,  see  Return,  28. 

Disallowance  of  item  of  uncollectible  bills  when  rules  provide  that  serv- 
ice should  be  discontinued  for  failure  or  refusal  to  pay,  see  Re- 
turn, 29. 

Use  of  automobile  in  maintaining  telephone  service,  see  Return,  37. 

Separate  communities  served  by  large  telephone  company  as  not  to  be 
burdened  with  losses  due  to  retirement  of  property  in  other  ex- 
changes, see  Return,  48. 

Retur£  allowed  a  telephone  company,  see  Return,  56,  57. 

Liquidating  unearned  fixed  charges  running  against  revenue  of  utility 
which  is  selling  property  to  another  utility,  see  Security  Issues, 
11. 

Issue  of  stock  dollar  for  dollar,  see  Security  Issues,  12. 

Lack  of  financial  ability  to  perform  corporate  obligations  as  no  excuse 
for  inadequate  service,  see  Service,  3. 

Additional  charge  for  extra  poles  in  extension  line,  see  Service,  14. 

Telephone  service  generally,  see  Service,  32-35. 

Depreciation  of  overhead  cables  as  compared  with  underground  con- 
duits, see  Valuation,  23. 

Allowance  for  overhead  expenses  of  a  telephone  utility,  see  Valuation, 
31. 

Inclusion  of  contemplated  investment  in  rAte  base,  see  Valuation,  48. 

Value  of  building  and  lot  purchased  by  telephone  company  as  the  future 
home  of  its  exchange  equipment  as  part  of  rate  base,  see  Valua- 
tion, 57. 

Allowance  for  working  capital,  see  Valuation,  66,  69. 
P.U.R.1922D. 
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TESTIMONY. 

See  Evidence. 

THROUGH  SERVICE. 

Linking  of  operative  rights  to  form  through  motor  truck  route,  see 
Certificates  op  Convenience  and  Necessity,  11. 

Granting  certificate  to  operate  motor  vehicle  freight  line  in  through 
service,  see  Monopoly  and  Competition,  4. 

TIME. 

Time  limitation  upon  appeal  from  Commission  order,  see  Appeal  and 

Review,  6,  7,  10. 
Time  of  inventory  as  affecting  its  weight  as  evidence,  see  Valuation,  1, 

TOIXS. 

Billing  for  telephone  service,  see  Payment,  3. 

Abolition  of  free  toll  service  to  a  neighboring  exchange,  see  Rates,  40. 

TRACKS. 

Sufficiency  of  notice  of  hearing  on  question  of  ordering  siding  or  switch, 

see  Notice,  1. 
Location  of  municipal  buildings  upon  a  certain  street  as  a  factor  in 

determining  location  of  tracks,  see  Service,  5. 
Denial  of  right  of  railroad  company  to  withdraw  acquiescence  in  and 

permission  to  use  interexchange  track,  see  Service,  18. 

TRANSFER. 

Transfer  of  automobile  operative  rights,  see  Cebtifioatbs  of  Conven- 
ience AND  Necessity,  2. 

TRANSMISSION  UNES. 

Determination  of  percentage  ratio  between  firm  power  use  and  total  use 

of  line  by  apportioning  transmission  line  on  basis  of  relative  traffic, 

eee  Apportionment,  1. 
Charges  for  wholesale  supply  of  electricity  over  transmission  line  built 

largely  for  the  benefit  of  another  utility,  see  Rates,  23. 
Damages  awarded  for  property  damaged  by  failure  of  transmission  line 

as  a  charge  to  capital,  see  Valuation,  38. 
Treatment  of  excess  cost  of  transmission  line  constructed  at  excessivi 

cost  on  account  of  rush  work,  see  Valuation,  72. 

TRESTLE. 

Allowance  of  actual  cost  of  coal  trestle  built  at  a  gas  plant,  see  Valua* 
tion,  49. 

TROLLEYS. 

Beplacement  of  center  pole  overhead  trolley  system  with  side  pole 
across  suspension  system,  see  Highways  and  Streets,  1. 

TRUSTEES. 

Denial  of  Commission  right  to  substitute  its  judgment  for  judgment  of 
trustees  of  water  district,  see  Security  Issues,  4. 
P.U.R.1922D.  eO 
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ULTRA  VIRES. 

Charter  obligations  or  ultra  vires  act  as  they  affect  status  of  land  coin- 
pany  supplying  water,  see  Public  Utilities,  5. 

UNCOLLECTIBLE  ACCOUNTS. 

As  an  operating  expense,  see  Retub-n,  29. 

UNUSED   PROPERTY. 

Property  not  used  or  useful,  see  Valuation,  52-61. 

VALUATION. 

/.  In  general,  1^3. 
II,  Methods  and  measures  of  ascertaining  value  or  cost,  4^^0m 

a.  Measures  of  value,  4^16. 

1,  In  general,  4^9, 

2,  Historical  or  hoolc  cost,  10^14. 

3,  Reproduction  cost,  15,  10, 

b.  Ascertainment  of  reproduction  cost,  17,  IS, 

c.  Value  for  purpose  of  issuing  securities,  19,  20, 
III,  Consideration  of  accrued  depreciation,  21^27, 

IV.  Nonphysical  elements  affecting  value  or  cost,  28'''44, 
a.  Overheads  28-^1, 

1,  In  general,  28'^3, 

2,  Taxes  during  construction,  34, 

3,  Interest  during  construction,  35—37. 

4,  Accidents  and  damages,  38,  39. 
6,  Promotion  and  brokerage,  40,  41, 

h.  Appreciation,    42, 
c.  Bond  discount,  43,  44, 
V,  Miscellaneous  charges  to  capital,  45-^8, 
VI.  Valuation  of  particulnr  kinds  of  tangible  property,  49^72. 

a.  In  general,  49^51, 

b.  Property  not  used  or  useful,  S2^01. 

1.  In  general,  62^54. 

2.  Property  for  future  needSf  6SS9, 

3.  Overbuilt  property,  GO,  01, 

c.  Working  capital    02—09. 

d.  Leased  property,  70, 

e.  Additions  at  excessive  cost,  71,  72. 

VII,  Valuation  of  particular  kinds  of  intangible  property,   73^^92, 

a.  Going  value,  73—85, 

b.  Water  rights  and  contracts,  80—90. 

c.  Bight  of  way  and  franchise,  91,  92, 

I.  In  general. 

Presumptions  as  to  valuation  accepted  by  lower  court,  see  Appeal  and  Re- 
view, 1. 

Depositions  as  objectionable  when  witnesses  are  within  call,  see  Evidence,  3. 

Past  earnings  as  not  indicating  excessive  and  exorbitant  return  necessitating 
reduction  in  rate  base  on  account  of  investment  of  exorbitant  earnings 
in  property,  see  Return,  60. 
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1.  A  valuation  of  public  utility  property  made  over  three  years  before 
a  rate  proceeding  should  be  disregarded  as  not  responsive  to  the  time  of 
inquiry.     Re  Great  Falls  Gas  Co.   (Mont.)   385. 

2.  A  valuation  must  be  of  a  utility  as  a  whole  in  active  function 
and  not  of  its  bare  parts  without  regard  to  their  relation  to  the  whole, 
and  it  is  not  enough  to  string  various  inventories  together.  Re  Great  Falls 
Gas  Co.   (Mont.)   385. 

3.  A  difference  in  appraisals  submitted  in  a  valuation  proceeding  was 
divided,  the  company  being  credited  with  half  of  it  and  the  figures  of  the 
Commission  engineer  being  adjusted  in  an  upward  direction,  with  the 
possibility  of  higher  cost  due  to  piecemeal  construction.  Re  Platte  County 
Independent  Teleph.  Co.    (Neb.)    303. 

rr.  Methods  and  measures  of  ascertaining  value  or  cost, 

a.  Measures  of  value, 
1,  In  general, 

4.  The  sound  basis  of  rates  is  to  take  reasonable  cost  as  of  the  date 
of  construction  regardless  of  whether  the  cost  to  reproduce  the  same 
property  now  would  be  higher  or  lower,  since  the  substitution  of  present 
value  or  reproduction  cost  new  depreciated  for  this  method  would  result 
finally  in  disaster  to  the  companies  themselves  because  of  a  lower  value 
attachable  to  property  installed  during  periods  of  high  prices.  Re  San 
Joaquin  Light  &  P.  Corp.   (Cal. )   595. 

5.  The  fair  value  of  a  power  company's  property  which  has  been  con- 
structed by  different  companies  at  different  periods  ought  not  to  be  deter- 
mined at  the  reorganization  or  purchase  price  cost.  Re  Colorado  Power  Co. 
(Colo.)  800. 

6.  The  historical  cost  of  telephone  property  is  preferred  to  book  cost 
gross  or  book  cost  net  as  a  measure  of  value  since  such  book  costs  do 
not  reflect  donations,  unrequited  labor,  good  and  bad  purchases  as  such, 
or  the  cost  of  property  paid  for  from  revenues  and  not  recorded  as  new 
construction;  but  this  historical  cost  represents  what  reasonably  might  be 
considered  the  cost  to  reconstruct  the  property  during  the  years  in  which 
it  was  built,  full  consideration  being  given  to  those  parts  which  could  be 
ascertained  definitely  from  the  books  and  accounts.  Re  Platte  County  In- 
dependent Teleph.  Co.    (Neb.)    303. 

7.  In  a  valuation  for  rate  making,  land  owned  by  a  water  utility  was 
taken  at  the  appraised  value  without  overheads,  but  with  respect  to 
structures  and  equipment,  greater  weight  was  given  to  value  on  a  prewar 
basis  modified  to  the  extent  of  allowing  a  reasonable  appreciation  due  to 
present  day  conditions,  subject  also  to  adjustment  for  a  depreciation.  Re 
Elizabeth  town  Water  Co.   (N.  J.)   215. 

8.  The  percentage  by  which  the  reproduction  cost  of  certain  telephone 
property  in  the  state  of  Minnesota  exceeds  the  book  cost  of  such  property, 
is  not  the  best  evidence  upon  which  to  base  an  estinoate  of  reproduction 
cost  of  telephone  property  in  the  state  of  South  Dakota  when  the  factors 
which  go  to  make  up  the  reproduction  cost  are  not  the  same  in  both 
plants.  Morris  v.  Northwestern  Bell  Teleph.  Co.  (S.  D.)  769. 
P.U.R.1922D. 
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9.  The  rate  base  of  an  electrical  company  was  arrived  at  by  beginning 
with  1920  property  at  1914  prices  (less  1914  land),  deducting  additions 
between  1914  and  1920  at  1914  prices,  adding  20  per  cent  for  overhead  con- 
struction cost,  appreciating  the  1914  property  for  7  years>  at  3  per  cent 
compounded,  including  the  additions  from  1914  to  1921  at  actual  cost, 
depreciating  this  property  15  per  cent,  readding  the  land  at  1920  value, 
and  then  adding  going  value  at  15  per  cent  and  a  further  addition  for 
working  capital  and  supplies.    Re  Virginia  R.  &  Power  Co.  (Va.)  352« 

2.  Historical  or  hoolc  cost. 

Reasonable  cost  as  of  the  date  of  construction  as  the  basis  of  rates,  see 

supra,  4. 
Historical  cost  as  preferable  to  book  cost,  see  supra,  6. 
Computation  of  rate  base  of  electrical  company,  see  supra,  9. 

10.  The  fairist  method  of  ascertaining  the  value  of  public  utility  prop- 
erty is  the  investment  cost  without  regard  to  the  source  of  the  funds, 
based  on  historical  cost  new  methods,  less  the  investment  of  those  reserves 
created  from  revenues  for  the  protection  of  property  already  in  existence 
and  invested  by  the  company  in  additions  and  betterments  in  order  that 
the  funds  may  not  be  idle;  but  under  the  decisions  the  fair  value  arrived 
at  must  include  careful  and  proper  consideration  of  all  relevant  facts  in- 
cluding existing  price  levels.  Re  Platte  County  Independent  Teleph.  Go. 
(Xeb.)  303. 

11.  Capital  invested  in  utility  property  must  be  taken  into  considera- 
tion in  arriving  at  a  conclusion  as  to  the  fair  value  although  it  may  not 
be  an  important  element.  Re  Platte  County  Independent  Teleph.  Co.  (Neb.) 
303. 

12.  An  estimate  of  cost  based  upon  ten-year  average  prices  was  held  to 
represent  the  reasonable  value  of  utility  property  for  rate-making  purposes 
after  a  consideration  of  estimates  of  reproduction  cost  and  original  cost  as 
well  as  other  acts  and  circumstances  having  a  bearing  upon  the  value.  Pfaff 
V.  Adirondack  Power  &  Light  Corp.  (N.  Y.)  655. 

13.  The  purchase  price  of  a  water  plant  at  the  time  of  acquisition  by 
the  present  ownership,  was  adopted  as  the  basis  of  historical  cost  in  prefer- 
ence to  a  much  lower  purchase  'price  made  by  former  owners  two  years 
previous,  it  being  recognized,  however,  that  this  purchase  price  probably 
reflected  other  elements  of  value  as  well  as  the  cost  of  the  property  acquired. 
Waynesburg  v.  Wajmesburg  Water  Co.  (Pa.)  47. 

14.  The  book  cost  of  utility  property  was  held  to  be  ample  when  the 
higher  costs  brought  about  by  the  World  War  were  all  reflected  and  the 
company  employed  accounting  methods  that  resulted  in  a  much  larger 
amount  of  supervision  being  assigned  to  plant  accounts  than  in  the  prewar 
period.    Morris  v.  Northwestern  Bell  Teleph.  Co.   (S.  D.)   769. 

3,  Reproduction  cost. 

Undesirability  of  reproduction  cost  as  basis  of  rates,  see  supra,  4. 
Computation  of  rate  base  of  electrical  company,  see  supra,  9. 

15.  Present  reproduction  cost  must  be  a  dominant  factor  in  deter- 
P.U.R.1922D. 
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mining  a  rate  base  when  value  is  to  be  determined  and  not  cost,  but 
consideration  must  be  given  to  accrued  depreciation.  He  Great  Falls  Gas 
Co.   (Mont.)   385. 

16.  Reproductive  cost  new  based  upon  abnormal  prices  brought  about 
by  the  World  War  is  not  a  proper  basis  for  valuation  for  the  purpose  of 
fixing  a  rate,  although  the  additions  and  betterments  made  during  that 
period  should  be  considered.  Morris  v.  Northwestern  Bell  Teleph.  Co, 
(S.  D.)   769. 

b.  Ascertainment  of  reproduction  coat, 

17.  A  Commission  appraisal  of  the  property  of  a  power  company  was 
based  on  normal  cost  of  reproduction  new,  with  consideration  as  to  the 
periods  of  construction,  and  reflecting  average  costs  over  these  periods, 
so  that  the  cost  used  was  neither  the  highest  nor  the  lowest  but  in- 
cluded these  in  the  average  whenever  available,  so-called  war  prices  being 
given  consideration  only  as  they  entered  into  average  or  influenced  the 
general  trend  of  labor  and  material  cost.  Re  Colorado  Power  Co.  (Colo.) 
800. 

18.  Average  prices  over  a  period  of  five  years  are  preferable  in  a 
reproduction  cost  valuation  to  prices  synchronized  with  the  date  of  the 
valuation.    Re  Great  Falls  Gas  Co.  (Mont.)  385. 

e.  Value  for  purpose  of  issuing  securities. 

Value  of  property  covered  by  security  issues,  see  Security  Issues,  14,  15. 

19.  A  valuation  approved  for  rate-making  purposes  must  be  taken  as 
the  value  of  utility  property  in  all  proceedings  before  the  Commission  and 
cannot  be  disregarded  in  a  proceeding  to  secure  the  authorization  of 
security  issues.     Re  Lafayette  Teleph.  Co.   (Mo.)   722. 

20.  The  amount  at  which  purchased  telephone  property  has  been  placed 
upon  the  books  at  the  time  of  purchase  cannot  be  taken  as  the  reasonable 
value  as  the  basis  of  security  issues  for  the  purchase  of  the  property 
where  there  is  no  proof  that  the  property  cost  the  amount  stated,  but 
there  is  some  proof  to  the  contrary,  and  where  accrued  depreciation  has 
not  been  deducted  because  unearned,  although  only  one  application,  later 
withdrawn,  has  been  made  to  the  Commission  for  increased  rates.  Re  Platte 
Valley  Teleph.  Co.   (Neb.)  740. 

///.  Consideration  of  accrued  depreciation. 

Computation  of  rate  base  of  electrical  company,  see  supra,  9. 
Consideration   of  accrued   depreciation   in   reproduction  cost  estimate,   see 

supra,  16. 
Depreciation  of  overheads  in  calculating  accrued  depreciation,  see  Depbecia- 

TION,  2-6. 

Discussion  of  the  treatment  of  accrued  depreciation  as  affected  by  past 
dividends  paid  by  the  company,  p.  113. 

21.  No  deduction  should  be  made  for  accrued  depreciation  in  a  rate 
proceeding  where  the  actual  physical  condition  is  good,  the  company  has 
P.U.R.1922D. 
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made  all  demands  for  replacement  and  construction,  and  no  depreciation  ex- 
ists which  threatens  a  continuity  of  service,  while  the  financial  standing  of 
the  company  appears  to  be  such  as  to  reasonably  guarantee  both  continuity 
and  quality  of  service.    Re  Grangeville  Electric  Light  &  P.  Co.  (Idaho)  513, 

22.  Actual  depreciation  must  be  deducted  from  the  rate  base  when  rates 
have  been  sufficient  to  furnish  a  liberal  depreciation  allowance  although  that 
allowance  has  not  in  fact  been  set  aside.  He  Great  Falls  Gas  Co.  (Mont.) 
385. 

23.  Overhead  cable  of  a  telephone  company  sliould  not  be  listed  as 
in  a  better  condition,  in  determining  accrued  depreciation,  than  under- 
ground coAduit  which  is  almost  indestructible  and  which  for  the  most  part 
has  been  installed  since  the  overhead  cable.  Re  Platte  County  Independent 
Teleph.  Co.   (Xeb.)   303. 

24.  Accrued  depreciation  of  telephone  property  should  not  be  dis- 
regarded, in  arriving  at  book  value,  on  the  ground  that  the  utility  ha« 
not  been  ordered  to  set  aside  a  depreciation  reserve  in  excess  of  the  amount 
actually  expended  for  maintenance  and  current  expenses,  where  it  has 
earned  and  charged  to  surplus  an  amount  above  operating  expenses,  fixed 
charges,  and  dividends.    Re  Platte  Independent  Teleph.  Co.  (Neb.)  303. 

25.  A  lower  estimate  of  accrued  depreciation  than  would  otherwise 
have  been  adopted  was  accepted  in  a  w^ater  rate  case  in  view  of  the  fa<!t 
that  cement  mains  were  being  rapidly  replaced  by  cast  iron  mains  without 
allowing  in  the  present  capital  base  a  definite  sum  to  cover  the  added  cost 
for  cast  iron  mains.     Re  Elizabeth  town  Water  Co.  (N.  J.)   21.5. 

26.  Accrued  depreciation  or  ^'liability  of  replacement"  should  be  de- 
ducted from  a  rate  base  determined  by  an  appraisal  representing  historical 
or  original  cost  although  it  is  claimed  that  past  earnings  have  been  in* 
sufficient  to  provide  for  depreciation.  Re  Elniira  Water,  Light  &  ll.  Co. 
(N.  Y.)   231. 

27.  It  is  necessary  to  apply  other  methods  than  observed  depreciation 
to  unobservable  property  although  examination  of  the  property  and  con- 
sideration of  its  wear  is  the  most  satisfactory  method  of  calculation  where 
possible.     Re  Virginia  R.  &  Power  Co.   (Va.)    352. 

IV,  Nonphysical  elements  affecting  value  or  coat, 

a.  Overheads, 

1,  In  general. 

Valuation  of  land  at  appraised  value  without  overheads,  see  supra,  7. 
Computation  of  rate  base  of  electrical  company,  see  supra,  9. 

28.  An  allowance  of  11.5  per  cent  of  tangiltle  property  of  an  electric 
eompany  was  included  in  the  rate  base  to  cover  field  superintendence, 
salaries,  office  supplies  and  expense,  law  expense,  injuries  and  damages, 
insurance,  taxes,  and  miscellaneous  overheads  during  construction,  in  place 
of  arbitrary  percentages  for  each  of  these  items  representing  the  judgment 
of  the  valuation  engineer.  Re  Grangeville  Electric  Light  A,  P.  Co.  (Idaho) 
513. 
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29.  A  reasonable  allowance  was  made  in  a  valuation  for  rate  making 
to  represent  organization  expenditures  of  an  electric  utility,  in  the  absence 
of  direct  evidence  as  to  the  actual  cost  of  organization.  Re  Grangeville 
Electric   Light  &   P.   Co.    (Idaho)    613. 

30.  Some  allowance  should  be  made  for  overhead  expenses  in  an 
estimate  of  the  cost  of  utility  property,  but  overhead  allowances  should 
not  be  made  in  large  amount  where  it  is  impossible  to  arrive  at  the  con- 
viction  that  the  moneys  were  actually  spent;  and,  if  the  company  has 
received  back  from  the  public  the  moneys  expended  in  paying  overhead 
expenses  from  year  to  year  as  those  expenses  were  incurred  and  at  the  same 
time  its  stockholders  received  a  fair  return  upon  the  fair  value  of  their 
property,  those  expenses  should  not  be  added  to  the  rate  base.  Ee  £aton 
Rapids   (Mich.)   94. 

31.  Fifteen  per  cent  of  the  "bare  bones"  value  of  telephone  property 
was  added  to  cover  overhead  expenses  such  as  organization  expense,  legal 
expense,  engineering  and  superintendence  of  construction,  contingencies, 
and  losses,  and  interest  during  construction.  Re  Platte  County  Independent 
Teleph.  Co.   (Neb.)   303. 

32.  Overhead  charges  on  land  should  not  be  allowed  in  a  valuation  for 
rate  making,  where  it  is  appraised  at  its  present  value.  Re  Elizabethtown 
Water  Co.   (N.  J.)   215. 

33.  Time  devoted  by  stockholders  to  the  organization  of  a  telephone 
company  without  caash  compensation  may  be  considered  in  a  valuation 
proceeding  as  amply  repaid  when  reproduction  cost  is  approximately  $62,000 
from  an  original  investment  of  $5,200.  Re  Mt.  Vernon  Teleph.  Co.  (Wis.) 
139. 

2.  Taxes  during  construction. 

34.  An  allowance  of  15  per  cent  affords  ample  provision  for  overheads 
in  a  valuation  based  largely  upon  reproduction  cost  but  1  per  cen]b  should 
be  deducted  for  taxes  during  construction  when  it  appears  that  between 
the  time  of  commencing  construction  and  the  time  when  operation  would 
begin  no  tax  lien  would  attach.    Re  Great  Falls  Gas  Co.  (Mont.)  385. 

3^  Interest  during  construction, 

35.  An  electric  utility  was  allowed  as  part  of  the  rate  base  3  per 
cent  of  the  value  of  the  physical  property,  water  rights,  franchises,  and 
organization  expenses  for  interest  during  construction.  Re  Grangeville 
Electric  Light  &  P.  Co.    (Idaho)   513. 

36.  Loss  of  interest  during  construction  should  not  be  included  in  an 
original  cost  statement  but  should  be  given  due  consideration  in  the 
determination  of  fair  value.     Cauffiel  r.  Johnstown  Water  Co.    (Pa.)    35. 

37.  A  reasonable  amount  for  interest  during  construction  should  be 
included  in  a  historical  cost  valuation.  Waynesburg  v.  Waynesbiurg  Water 
Co.  (Pa.)  47. 

4.  Accidents  and  damages. 

38.  An  item  for  damages  awarded  for  property  damaged  by  failure  of 
P.U.R.1922D. 
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a  transmission  line  is  not  a  proper  charge  to  overheads  in  a  valuation 

proceeding.     Re  San  Joaquin  Light  &.  P.  Corp.   (Cal.)   595. 

39.  Reconstruction  cost  occasioned  by  a  break  in  a  water  pipe  line 
should  be  included  in  original  cost  when  there  is  no  testimony  indicating 
dereliction  or  negligence  in  construction  and  when  it  is  shown  that  the 
work  was  planned  by  and  carried  on  under  the  supervision  of  a  competent 
engineer  had  that  the  expenditure  was  the  result  of  an  occurrence  which 
is  liable  to  happen  in  the  construction  of  any  large  undertaking  and  could 
not  be  avoided.    Caufiiel  v.  Johnstown  Water  Co.   (Pa.)   35. 

5.  Promotion  and  hroleerage. 

40.  No  allowance  should  be  made  for  promotion  of  an  electrical  utility's 
organization,  in  the  absence  of  evidence  that  expenses  were  incurred.  Re 
Grangeville  Electric  Light  &  P.  Co.   (Idaho)   513. 

41.  It  is  not  error  for  a  court  to  include  an  allowance  for  hypothetical 
brokers'  fees  in  the  base  or  present  value,  for  the  purpose  of  determining 
whether  rates  are  confiscatory.  Galveston  Electric  Co.  v.  Galveston  (U.  S. 
Sup.  Ct. )  159. 

h.  Appreciation, 

Value  on  pre-war  basis  modified  to  the  extent  of  allowing  a  reasonable 
appreciation   due  to   present  day  conditions,   see  supra,   7. 

42.  Under  the  Washington  statute,  the  Commission  is  not  required 
to  revalue  the  entire  property,  at  the  time  of  each  rate  inquiry  but  only 
to  modify  from  time  to  time  its  original  valuation  by  plant  additions  or 
deductions  as  the  case  may  be,  notwithstanding  the  fact  that  a  new  valua- 
tion on  the  reproduction  cost  theory  might  show  a  higher  value.  State  ex 
rel.  Spokane  v.  Kuykendall  (Wash.  Sup.  Ct.)  467. 

c.  Bond  discount, 

43.  Bond  discount  which  has  been  amortized  and  extinguished  should 
be  eliminated  from  the  rate  base  and  from  annual  charges.  Re  Great  Falls 
Gas  Co.   (Mont.)   385. 

44.  Amounts  expended  by  a  public  utility  for  bond  discount  and  stock 
and  bond  expenses  were  included  as  elements  entering  into  the  determination 
of  fair  value,  in  a  valuation  for  rate  making.  Waynesburg  v.  Waynesburg 
Water  Co.   (Pa.)   47. 

V,  Miscellaneous  charges  to  capital. 
Charges  to  operation  or  capital,  see  Return,  33,  34. 

45.  A  public  utility  company  is  entitled  to  a  return  upon  the  money 
reasonably  invested  in  additions  and  betterments  as  soon  as  they  become 
operative.     Re  San  Joaquin  Light  &  P.  Corp.   (Cal.)   595. 

46.  Money  advanced  by  a  water  company  for  the  construction  of  a 
pipe  line  as  part  of  a  plan  which  is  afterwards  abandoned  should  not  be 
P.U.R.1922D. 


INDEX.  953 

VALUATION— con  hw  ued, 

considered   in  arriving   at  the  value  of   the  company's  property   for   rate 

making.     Re  ElizabethtowTi  Water  Co.    (N.  J.)    216. 

47.  Money  advanced  by  a  water  utility  to  another  utility  for  the 
purpose  of  creating  facilities  for  the  supply  of  water,  the  use  of  which  is 
solely  for  the  utility  advancing  the  money,  should  be  included  in  its  rate 
base  when  the  rate  it  is  cliarged  is  lower  than  would  otherwise  be  the  case 
by  reason  of  the  fact  that  it  is  bearing  the  fixed  charges  on  this  investment. 
Re  Elizabeth  town  Water  Co.    (N.  J.)    215. 

48.  A  telephone  company  which  had  been  ordered  to  make  improve- 
ments in  its  service  at  an  estimated  cost  in  the  neighborhood  of  $10,000 
was  allowed  to  earn  depreciation  and  return  upon  a  rate  base  including 
that  amount,  it  being  provided  that  the  new  rate  should  be  dependent  upon 
the  improvement  of  service.    Re  Mt.  Vernon  Teleph.  Co.  (Wis.)  139. 

VI.  Valuation  of  particular  Icinds  of  tangible  property. 

a.  In  general. 

Valuation  of  land  at  appraised  value  without  overheads,  see  supra,  7. 

Discussion  of  the  valuation  of  land  belonging  to  a  gas  company,  p.  408. 

49.  The  actual  cost  of  a  coal  trestle  built  at  a  gas  plant  for  use  in  un- 
loading coal  for  the  heating  plant  should  be  included  in  the  rate  base.  Re 
Elmira  Water,  Light  &  R.  Co.  (N.  Y.)  231. 

50.  An  allowance  should  be  made  for  underlying  coal  in  real  estate 
belonging  to  a  water  utility  in  accordance  with  the  measures  of  value  as 
prescribed  by  the  Public  Service  Companay  Law.  Cauffiel  v.  Johnstown 
Water    Co.     (Pa.)     35i. 

51.  Timber  upon  the  real  estate  of  a  water  utility  as  computed  in 
reproduction  cost  estimates  should  not  be  included  at  the  full  value  of 
merchantable  timber,  but  should  be  considered  and,  so  far  as  it  affords 
protection  to  a  watershed,  should  be  included  in  the  rate  base.  Cauffiel  v. 
Johnstown  Water  Co.   (Pa.)  35. 

h.  Property  not  used  or  useful. 

1,  In  general. 

Discussion  of  the  conditions  under  which  property  not  in  service  may 
be  included  in  the  rate  base,  p.  238. 

52.  A  steam  plant  no  longer  necessary  in  an  electric  utility's  system 
except  as  a  possible  standby  for  a  railway  company  and  a  water  company 
should  be  deducted  from  the  operative  investment.  Re  San  Joaquin  Light 
&  P.  Corp.   (Cal.)    595. 

53.  Buildings  and  structures  used,  after  a  consolidation  of  natural  gas 
and  artificial  gas  systems,  only  for  storage,  making  of  concrete  heads  for 
man-holes,  and  for  a  repair  shdp,  but  not  useful  as  reserve  or  standby 
facilities,  were  excluded  from  the  rate  base.  Re  Elmira  Water,  Light  &  R. 
Co.   (N.  Y.)  231. 

54.  Artificial  gas  mains  used,  after  a  consolidation  of  gas  and  natural 
gas  properties,  as  insurance  against  discontinuance  of  natural  gas  service 
P.U.R.1922D. 
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in  case  of  failure  of  a  feeder  line,  may  be  included  in  the  rate  base;  but 
mains  no  longer  necessary  and  of  doubtful  value  for  service  in  the  future 
should  be  excluded.    Re  Elmira  Water,  Light  &  R.  Co.   (N.  Y.)   231. 

2,  Property  for  future  needs. 

Statement  that  it  is  probably  more  economical  to  construct  a  large 
plant  in  entirety  than  to  add  from  time  to  time  as  business  increases,  p.  663. 

55.  The  estimated  cost  of  an  office  building  which  will  not  be  in  use 
during  the  coming  year  should  not  be  included  *in  the  rate  base.  Re  San 
Joaquin  Light  &  P.   Corp.    (Cal.)    505. 

56.  The  excess  cost  of  constructing  a  dam  for  furnishing  electric  power 
was  deducted  from  the  rate  base  where  the  construction  had  been  made 
during  a  period  of  war  time  prices  and  the  entire  structure  was  not,  and 
would  not  for  a  considerable  time,  be  used  and  useful  in  service.  Be 
Grangeville  Electric  Light  &  P.  Co.  (Idaho)   513. 

'  67.  A  brick  building  and  lot  purchased  by  a  telephone  company  as  the 
future  home  of  its  exchange  equipment  was  included  in  the  rate  base  so  as 
not  to  put  a  penalty  upon  the  business  judgment  of  the  management  in 
looking  ahead  in  its  development  program  and  making  economical  arrange- 
ments; but  the  rental  of  the  building  was  figured  in  the  revenues  of  the 
company.    Re  Platte  County  Independent  Teleph.  Co.   (Neb.)  303. 

58.  Land  purchased  by  a  water  company  in  connection  with  the  de- 
velopment of  a  new  water  source  but  not  yet  used  or  useful  in  the  public 
service  should  be  excluded  from  the  rate  base  when  other  property  of  the 
company  may  become  obsolete  and  may  eventually  be  dismantled  or  dis- 
posed of  as  this  property  goes  into  service,  the  cost  of  carrying  the 
property  being  avoided  for  through  an  allowance  for  interest  during  con- 
struction.   Re  Elizabethtown  Water  Co.  (N.  J.)  215. 

59.  Property  consisting  of  a  dam,  pipe  line,  and  real  estate  no  longer 
in  use  because  of  condemnation  by  the  Department  of  Health  on  account 
of  pollution  of  water  and  not  available  imtil  certain  improvements  are  made, 
and  land  acquired  for  reservoir  purposes  should  not  be  included  in  the 
rate  base,  until  the  improvements  are  made.  Cauffiel  v.  Johnstown  Water 
Co.    (Pa.)    35. 

8*  Overhuilt  property, 

60.  The  capitalized  cost  of  useful  energy  furnished  by  an  enlarged 
hydroelectric  plant  should  be  included  in  the  rate  base  instead  of  the  actual 
cost  of  the  enlargement  where  the  requirement  upon  a  steam  plant  is  very 
slightly  less  than  would  be  required  had  this  plant  not  been  built.  Re 
San  Joaquin  Light  &  P.  Corp.    (Cal.)   595. 

61.  The  property  of  a  power  company  which,  on  account  of  orerdevelop- 
ment,  is  obliged  to  sell  energy  which  is  in  fact  ''firm  power"  at  "dump 
power"  prices  should  be  apportioned  between  the  firm  power  users  and 
the  dump  power  users  for  the  purpose  of  fixing  of  "firm  power"  rates,  when 
the  company  is  unable  to  dispose  of  the  surplus  energy  at  the  regular 
rate.     Re  Colorado  Power  Co.   (Colo.)  800. 

P.U.R.1922D. 
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c.  WovTcing  capital. 

Computation  of  rate  base  of  electrical  company,  see  supra,  9. 

62.  An  electric  utility  was  allowed  approximately  25  per  cent  of  the 
average  materials  and  supplies  account  carried  by  the  company  and  a  sum 
equal  to  two  months'  average  operation  expenses,  excluding  taxes,  for  work- 
ing capital.     Ee  San  Joaquin  Light  &  P.  Corp.   (Cal.)    595. 

63.  An  electric  utility  was  allowed  working  capital  based  on  the 
amoimt  of  materials  and  supplies  carried  and  two  month's  operating  ex- 
penses, excluding  taxes  and  depreciation,  the  downward  trend  of  labor  and 
material  being  taken  into  consideration.  Re  Grangeville  Electric  Light  & 
P.  Co.    (Idaho)   513. 

64.  A  gas  company  should  be  allowed  working  capital  sufficient  to 
include  the  cost  of  a  reasonable  supply  of  raw  production  materials,  general 
materials  and  supplies,  duplicate  repair  parts  for  production  equipment, 
a  reasonable  allowance  to  meet  payrolls,  etc.;  and  this  amount  should  be 
sufficient  to  encourage  the  company  to  keep  itself  equipped  to  render 
adequate  and  continuous  service.     He  Eaton  Rapids   (Mich.)   94. 

65.  A  public  utility  was  allowed  one  twelfth  of  the  actual  operating 
payroll  excluding  construction  and  miscellaneous  payrolls  for  working 
capital  in  addition  to  an  allowance  for  materials  and  supplies,  it  appearing 
that  the  utility  was  a  solvent  going  concern,  having  thirty  days  for  settle- 
ment of  its  obligations  and  having  the  right  to  exact  deposits  from  gas 
customers.    Re  Great  Falls  Gas  Co.   (Mont.)   385. 

66.  The  amount  of  working  capital  to  be  allowed  a  telephone  company 
must  be  arrived  at  with  full  consideration  of  the  fact  that  collections  of 
the  company  are,  in  the  main,  made  in  advance  of  service  rendered  and 
that  rural  collections  are  paid  promptly  during  the  first  month  of  the 
quarter  in  which  the  service  is  rendered.  Re  Platte  County  Independent 
Teleph.  Co.   (Neb.)  393. 

67.  An  allowance  for  working  capital  should  not  be  included  in  an 
original  cost  statement  but  should  be  given  due  consideration  in  a  deter- 
mination of  fair  value.    Cauffiel  v.  Johnstown  Water  Co.  (Pa.)  35. 

68.  An  allowance  for  working  capital  roust  be  included  in  the  deter- 
mination of  any  figure  to  be  used  as  a  measure  of  fair  value  for  the  purpose 
of  determining  rates.    Waynesburg  v.  Waynesburg  Water  Co.  (Pa.)  47. 

69.  Working  capital  of  a  telephone  company  must  be  determined 
by  a  consideration  of  the  rules  and  practices  surrounding  the  collection 
of  rental,  the  cost  of  maintenance  and  operation,  and  also  the  neces- 
sary amount  of  materials  and  supplies  needed  at  the  exchange  under 
consideration.     Morris  v.  Northwestern  Bell  Teleph.  Co.    (S.  D.)    769. 

d.  Leatied  property, 

70.  The  value  of  property  owned  by  a  water  utility  and  leased  to 
another  company  at  an  annual  rental  should  be  excluded  from  the  rate  base 
and  the  annual  rental  deducted  for  rate-making  purposes  from  gross  revenue. 
Cauffiel  V.  Johnstown  Water  Co.  (Pa.)   35. 

6.  Additions  at  excessive  cost, 

71.  Deductions  from  the  cost  of  additions  made  during  periods  of  high 
P.U.R.1922D. 
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prices  should  not  be  made  in  a  historical  cost  estimate  of  utility  property 
when  such  additions  were  made  to  meet  the  demands  of  the  public  after 
the  war  period  during  which  prices  were  high  and  labor  inefficient.  Re 
San.  Joaquin  Light  &  P.  Corp.    (Cal.)    595.   ' 

72.  The  excess  cost  of  a  transmission  line  constructed  at  an  excessive 
cost  on  account  of  rush  work  should  be  written  oflf  as  chargeable  to  a 
special  contract  with  another  electrical  company  for  which  the  line  has 
been  constructed.     Re  San  Joaquin  Light  &  P.  Corp.    (Cal.)   595. 

VII*  Valuation  of  particular  Icinds  of  intangible  property. 

Discussion  of  good  will  and  franchise  value  as  part  of  a  rate  base  for 
the  purpose  of  determining  whether  a  rate  is  confiscatory,  p.  166. 

a.  Qoing  value. 

Computation  of  rate  base  of  electrical  company,  see  supra,  0. 

Discussion  of  an  allowance  for  going  value  of  a  telephone  utility  as 
affected  by  value  of  attached  business,  value  of  organization,  losses  during 
construction  and  development  period,  and  value  of  being  financed,  p.  776. 

Statement  that  whether  going-concern  value  should  be  considered  and 
allowed  in  a  rate  proceeding  depends  upon  the  financial  history  of  the 
utility,  p.  799. 

73.  The  cost  to  reproduce  public  utility  business  cannot  be  computed 
simply  by  taking  the  deficit  below  a  full  return  upon  the  investment  in 
a  period  of  six  years  or  more  or  less  abnormal  business,  particularly  when 
these  years  cannot  properly  be  considered  as  witliin  the  reasonable  develop- 
ment period  for  the  company.    Re  San  Joaquin  Light  &  P.  Corp.  (Cal.)  595. 

74.  A  utility  plant  which  has  an  established  business  attached  is  more 
valuable  than  one  without  business  and  should  be  allowed  a  reasonable 
amount  for  going  concern  value.    Re  Colorado  Power  Co.   (Colo.)   800. 

75.  A  reasonable  allowance  should  be  made  to  represent  the  cost  of 
property  development  of  an  electric  utility  which  has  reached  the  going 
concern  stage.     Re  Grangeville  Electric  Light  &,  P.  Co.   (Idaho)   513. 

76.  A  reasonable  allowance  may  be  made  in  the  valuation  of  electric 
property  which  has  reached  the  going  concern  stage,  in  order  to  represent* 
the  cost  of  business  development  which  has  not  been  treated  as  an  operating 
expense.     Re  Grangeville  Electric  Light  &  P.  Co.    (Idaho)    513. 

77.  An  allowance  for  going  value  should  be  included  in  the  valuation 
of  an  electric  plant  which  has  acquired  customers  to  a  high  per  cent  of 
saturation  of  electric  service  in  the  commimity  and  which  is  rendering 
highly  satisfactory  service  and  is  enjoying  the  good  will  of  the  community 
as  a  whole.    Brookville  v.  Brookville  Electric  Co.  (Ind.)  1. 

78.  No  separate  allowance  was  made  for  going  concern  value  in  the 
rate  base  of  a  gas  company,  but  the  fact  that  stockholders  had  taken  out 
very  moderate  dividends  and  the  fact  that  the  company  had  sufficient  cus- 
tomers connected  to  its  plant  to  consume  its  output  and  an  efficient  work- 
ing organization,  were  taken  into  consideration  in  finding  fair  value.  Re 
Eaton  Rapids    (Mich.)    94. 

P.U.R.1922D. 


I>:DEX.  957 

VALUATION— con  tinned, 

79.  A  gas  utility  was  allowed  as  a  part  of  its  rate  base  $10  per 
consumer  as  representative  of  any  possible  uncompensated  value  for  their 
attachment  to  the  business,  although  the  ordinary  costs  of  establishing 
business  such  as  advertising,  soliciting,  free  appliances,  etc.,  had  been 
absorbed  annually  in  operating  expenses  and  discharged.  Ke  Great  Falls 
Gas  Co.    (Mont.)    385. 

80.  Going  value,  which  should  not  be  confused  with  good  will,  rep- 
resents to  a  certain  extent  the  value  of  property  units  working  together 
in  a  coherent  whole,  functioning  for  the  purposes  for  which  the  property 
was  constructed;  and  while  consideration  of  early  losses  in  business  fails 
to  take  into  account  the  fact  that  early  losses  may  be  due  entirely  to 
payment  out  of  current  revenues  of  expenditures  of  construction,  the  cost 
of  attaching  business  to  the  property  may  be  considered,  in  arriving  at  the 
rate  base.     Re  Platte  County  Independent  Teleph.  Co.   (Neb.)   303. 

81.  No  allowance  should  be  made  for  going  concern  value  when  no 
proof  of  deficiency  in  past  return  has  been  furnished,  since  it  must  be 
presumed  that  a  public  utility  charged  rates  which  would  provide  the 
amounts  necessary  for  depreciation  and  sufficient  to  recoup  ''get  going'' 
losses  during  early  years  before  the  assumption  of  control  by  a  Commission. 
Re  Elmira  Water,  Light  &  R.  Co.   (X.  Y.)   231. 

82.  No  allowance  should  be  made  for  going  value  in  the  absence  of 
proof  to  establish  this  value  when  the  utility  has  taken  over  the  property 
as  a  going  concern  and  its  "get  going  value"  has  presumably  been  paid. 
Pfair  v.  Adirondack  Power  &  Light  Corp.    (N.  Y.)    655. 

83.  No  specific  amount  for  going  value  was  included  in  an  estimate  of 
reproduction  cost  but  in  the  final  determination  of  fair  value  due  allowance 
was  made  for  going  concern  value.  Waynesburg  v.  Waynesburg  Water  Co. 
(Pa.)  47. 

84.  A  water  plant  which  has  been  a  going  concern  in  successful  operation 
for  many  years  is  entitled  to  a  proper  sum  for  its  going  concern  value,  and 
due  allowance  should  be  made  therefor  in  determining  fair  value.  Wise  v. 
Bangor  Water  Co.    (Pa.)    125. 

85.  A  public  utility  cannot  erect  out  of  past  deficits  a  legal  basis 
for  holding  confiscatory  for  the  future  rates  which  would,  on  the  basis 
of  present  reproduction  value,  otherwise  become  compensatory.  Galveston 
Electric  Co.  v.  Galveston   (U.  S.  Sup.  Ct.)    159. 

h.  Water  rights  and  contracts, 

86.  The  method  of  capitalizing  the  supposed  advantages  of  existing 
water  rights  over  other  actual  or  hypothetical  sources  of  power  assumed 
to  be  comparable  is  not  a  method  that  can  be  applied  to  a  business  under 
sound  public  regulation,  with  fairness  either  to  the  company  or  to  the 
consumers.     Re  San  Joaquin  Light  &  P.  Corp.    (Cal.)    595. 

87.  A  reasonable  amount  may  be  allowed  to  represent  the  actual  money 
expended  in  locating  and  securing  water  rights  when  evidence  of  the  exact 
amount  of  the  expenditure  made  in  securing  these  water  rights  is  lacking. 
Re  Grangeville  Electric  Light  &  P.  Co.   (Idaho)   513. 

88.  Valuation  of  water  power  rights  calculated  by  taking  the  cost  of 
power  produced  by  water  and  comparing  it  with  what  it  would  cost  to 
P.U.R.1922D. 
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generate  the  same  amount  of  current  by  steam,  capitalizing  this  saving 
on  a  basis  of  8  per  cent,  and  deducting  from  this  value  the  value  of  the 
hydro  electric  development  is  preferable  to  estimating  the  useable  capacity 
of  a  river  plant,  arriving  at  a  value  per  ho/se  power  based  on  the  cost  of 
labor,  fuel,  proximity  to  markets,  and  similar  factors  since  the  latter  cal- 
culations are  properly  useable  only  when  these  factors  are  to  that  portion 
of  the  power  actually  developed  and  actually  used  and  useful  in  the  public 
service.     Re  Virginia  R.  &  Power  Co.   (Va.)   352. 

89.  The  investors  in  a  public  utility  property  are  entitled  to  a  return 
upon  their  foresight  and  their  enterprise  in  acquiring  and  developing  hydro 
electric  resources,  and  this  return  should  not  be  limited  to  original  cost 
but  the  capitalized  savings  should  be  taken  into  account;  but  on  the  other 
hand  the  public  must  be  permitted  to  profit  in  favorable  rates  resulting 
from  the  existence  of  available  water.  Re  Virginia  R.  &  Power  Co.  (Va.) 
352. 

90.  A  water  company  should  not  be  allowed  to  capitalize  and  include 
in  its  rate  base  a  lease  under  which  property  is  used  by  another  water 
company  and  which  provides  that,  in  case  either  company  at  any  time 
should  experience  a  shortage  of  water,  the  other  party  would  supply  such 
deficiency  out  of  any  surplus  beyond  its  own  needs  which  it  might  possess, 
and  which  provides  further  that  either  company  furnishing  water  in  excess 
of  what  it  has  received  should  be  compensated  therefor.  Cauffiel  y.  Johns- 
town Water  Co.    (Pa.)    35. 

e.  Bight  of  %joay  and  franchise, 

91.  A  reasonable  amount  may  be  allowed  to  represent  the  actual  cost 
of  securing  the  franchise  of  a  public  utility  company  when  it  is  impossible 
to  obtain  from  the  books  of  the  company  or  from  any  direct  testimony 
the  actual  amount  expended.  Re  Grangeville  Electric  Light  &  P.  Co. 
(Idaho)   513. 

92.  Land  used  as  right  of  way  for  water  pipe  lines  was  valued  at  the 
figures  fixed  in  an  appraisal  made  on  the  assumption  that  the  fee  was  owned 
by  the  company,  although  in  some  cases  the  company  merely  enjoyed  a 
right  to  lay  mains  while  the  owner  of  the  fee  still  retained  the  right  to 
use  the  service,  where  information  as  to  actual  cost  and  appreciation  in 
value  was  not  available  in  detail  and  it  appeared  that  a  considerable  varia- 
tion in  the  conclusion  as  to  value  of  real  estate  would  have  a  negligible 
effect  on  the  ultimte  rate  schedules.  Re  Elizabethtown  Water  Co.  (N.  J.) 
216. 

VALUE. 

Value  of  property  covered  by  security  issues,  see  Sboubitt  IssusSy  14, 
15. 

WASHINGTON. 

Motor  Vehicle  Act  as  not  superseding  ordinance  governing  operation 
of  motor  vehicles,  see  Automobiles,  5. 

WATER. 

Rate  of  depreciation,  see  De3>bex3Iation,  16, 
P.U.R.1922D. 
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Kights  of  water  company  under  franchise  granting  it  privilege  of 
laying  water  lines  in  streets  and  alleys,  see  Franchises,  1. 

Land  company  supplying  water  as  a  public  utility,  see  Public  Utili- 
ties, 5. 

Charter  provision  as  to  maximum  rate,  see  Rates,  11. 

Substitution  of  block  schedule  for  step  schedule,  see  Rates,  17. 

Water   rates,   see   Rates,   41,   42. 

Loss  in  distribution,  see  Rffubn,  31. 

Basis  of  estimate  of  coat  of  power  for  water  utility,  see  Return,  36. 

Denial  of  Commission  right  to  substitute  its  judgment  for  judgment 
of  trustees  of  water  district  asking  authority  to  issuue  bonds 
for  extensions  and  improvements,  see  Security  Issues,  4. 

Bond  issue  to  reimburse  sinking  fund  for  money  used  to  acquire 
property,  see  Security  Issues,  8. 

Unreasonableness  of  rule  requiring  applications  for  use  of  water  to 
be  made  by  owner  of  premises,  see  Service,  2. 

Denial  of  right  to  impose  charge  for  installing  service  pipe  connection, 
see  Service,  16. 

Duty  of  water  company  to  bear  cost  of  connection  from  main  to  curb, 
see  Service,  17. 

Water  service,  see  Service,  36. 

Replacement  of  cement  mains  by  cast  iron  mains  as  a  factor  in  esti- 
mating accrued  depreciation,  see  Valuation,  25. 

Allowance  for  loss  of  interest  on  construction,  see  Valaution,  36. 

Reconstruction  cost  occasioned  by  break  in  water  pipe  line  as  part 
of  original  cost,  see  Valuation,  39. 

Disallowance  of  advances  by  water  company  for  construction  of  pipe 
line  as  part  of  a  plan  which  is  afterwards  abandoned,  see  Valua- 
tion, 46. 

Allowance  for  underlying  coal  in  real  estate  belonging  to  water  utility, 
see  Valuation,  50. 

Valuation  of  timber  protecting  watershed,  see  Valuation,  51. 

Land  purchased  by  water  company  in  connection  with  development  of 
new  water  source  as  part  of  rate  base,  see  Valuation,  58. 

Exclusion  of  property  consisting  of  a  dam,  pipe  line,  and  real  estate  no 
longer  in  use  because  of  condemnation  by  Department  of  Health, 
see  Valuation,  59. 

Allowance  for  working  capital,  see  Valuation,  67,  68. 

Valuation  of  lease  providing  for  additional  water  supply  during  short- 
age, see  Valuation,  90. 

Valuation  of  land  used  as  right  of  way  for  water  pipe  lines,  see  Valua- 
tion, 92. 

WATER  RIGHTS. 

Valuation  of  water  rights  and  contracts,  see  Valuation,  86-90. 

WATERSHED  LANDS. 

Valuation  of  timber  protecting  watershed,  see  Valuation,  51. 
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WEST  VIRSINIA. 

Commission  power  to  enlarge  scope  of  inquiry  beyond  pleadings,  see 
Commissions,  6. 

Lack  of  Commission  authority  to  entertain  complaint  for  determining 
reasonableness  of  rates  no  longer  applicable  when  decision  is  merely 
for  purpose  of  fixing  amount  of  reparation,  see  Rates,  7. 

WOLESALE  SERVICE. 

Separate  meters  for  separate  stores  under  continuous  roof,  see  Rates, 

18. 
Charges  for  wholesale  supply  of  electricity  over  transmission  line  built 

largely  for  the  benefit  of  another  utility,  see  Rates,  23. 
Rate  schedules  varying  with  load  factor  conditions  for  wholesale  serv- 

ibe,  see  Rates,  26. 

WIRES  AND  CABLES. 

Inductive     interference    between    telephone    and    electric    wires,    see 

Electricity,  1. 
Change   of   overhead  trolley  system  and   installation   of   transmission 

cables  in  duct  line,  see  Hiohwats  and  Stbeets,  1. 
Accrued  depreciation  of  overhead  cables,  see  Valuation,  23. 

WISCONSIN. 

Segregation  of  municipalities  for  determining  cost  of  electric  service 

rendered  over  a  loop  system,  see  Rates,  10. 
Lack  of  Commission   power  to   authorize  electric  company  to  charge 

pieter  rental,  see  Rates,  20. 

WITNESSES. 

Depositions  as  objectionable  when  witnesses  are  within  call,  see  En- 
dence,  3. 

WORKING  CAPITAI,. 

See  Valuation,  62-69. 
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